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PREFACE. 


This book is meant to be a companion volume to the 
authors’ students’ edition of the Indian Penal Code. It 
has bedn specially written with the object of enabling the 
student to* understand and grasp the principles of criminal 
^procedure. Every effort is made to make it a lucid, reli- 
able, and practical guide for one who has to master the 
subject. 

]Da this edition the case-law has been brought down 
up to date and all the amendments to the text, made by 
the Centr^ as well as the Provincial Legislatures, are 
incorporated. 

An analytical summary of the provisions of the Code, 
given at the end of the book, presents to the beginner a 
bird’«-|ye vieyr of the whole Code. Ta one who has read 
the provisions it will prove useful .for revision. 

. ‘ 

The Appendix contains questions set at different law 
examinations. The questions will direct the attention of 
the 'Student to portions demanding special care. 

* % f 

]^inally, it may be observed that « critical study of 
this book will enable the student to acquire a sound and 
thorough knowledge of criminal procedure, and to tackle 
Any question set by a sensible examiner. 


R. R* 
D.K.T. 


JanumUt 
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THE CRIMINAL PROCEDURE CODE 

(ACT No. T OF Ism.) 


[Received the assent of the Governor-General on March 22 , 1898.] 


An Act to consolidate and amend the law relating to the Criminal 

Procedure, 

WiiCHEAS it is expedient to consolidate and amend the law relat- 
ing to Criminal Procedure ; 

It is hereby enacted as follows : — 

PART I. 

PRELIMINARY. 

CHAPTER L 

1. (/) This Act may be called the Code of Criminal Procedure, 

Short title*. 1898 ; and it shall come into force on the first day 

CoTnmenocnjcnt. of Jul}^ 1898. 

(2) It extends to the whole of British India ; but, in the absence 
of any specific provision to the contrary,^ nothing 
^ • herein contained shall affect any special or local law 

riTfw in force, or any special jurisdiction or power conferred, or any 
special form of procedure prescribed, by luiy other law for tlie time 
being in force, or shall apply to — 

(a) the Commissioners of Police in the towns of Calcutta, Madras 
and BopiBay, or the police in the towns of Calcutta and Bombay ; 

(h) hea<ls of villages in the Presidency of Fort St. George ; or 

(c) village police-officers in the Presidency of Bombay : 

Provided that the Provincial Government may, if it thinks fit, 
by notification in the Official jGazette, extend any of the provisions of 
this Code, with any necessary modifications, to such excepted persons. 

COMMENT. — There was at first no uniform law of criminal procedure for 
the whole of India. There wore separate Acts, mostly rudimentary in their 
character, to guide the procedure of the numerous Courts in the provinces and in 
the presideiic^towns. Those applying to the presidency-towns were first con- 
solidated by the Criminal Proecduros Supreme Courts Act (XVI of 1852), which 
in oouTse of time gav^ ^lace to the Higl/ Court Criminal Proecdure Act (XIII of 
1865), TheP \cts of procedure applying to the provinces were replaced by the 
general Crtmina> Procedure Code (Act XXV of 1861). which was rcyplaoed by Act 
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X of 1872. It was the Criminal Procedure Code of 1882 (Act X of 1882) which 
gave for the first time an uniform law of procedure for the whole of India both in 
presidency -towns and in the mofussil ; and it was supplanted by the present Code 
in 1898. This last Act has been amended by many amending Acts. 

Ordinarily, the Code does not affect (1) special law (s. 41, Penal Code), (2) local 
law (s. 42, Penal Code), (8) special jurisdiction or power, or (4) special form of pro- 
cedure. Also it docs not affect (5) the i>olice in the towns of Calcutta, Madras and 
Bombay, who are governed by City Police Acts of the local Legislatures ; (0) the 
heads of villages in Madras (Madras Regulations Sci of 1816 and IV of 1821) ; and 
(7) the village police-officers in Bombay (Bom. VIII of 1867). 

With the above exceptions, the Code extends to the whole of British India. 
Most of the Indian States have made it their law. It is put Into force in foreign 
British possessions by Orders in Council. It guides the procedure at trials in British 
India of British seamen for offences committed by them on a British ship on the 
high seas which are punishable under the English law,^ 

The Criminal Procedure Code is mainly an adjective law of procedure. The 
object of a criminal code of procedure is to provide a machinery for the punishment 
of offenders against the substantive criminal law,* e.g. the Indian Penal Code. 
Ill fact, tlie two Codes are to he read together. Some terms arc specially defined 
in the Criminal Procedure Code, but in the absence of such definition, the definitions 
set out in the Indian Penal Code arc to be adopted (s. 4). The Code also provides 
machinery for punishment uf offences under other Acts. It is. however, worthy of 
note that the C^e is not a pure adjective law. It hi Arts with the creation of different 
grades of Courts, and defines their powers (Chapters II iind III). It proceeds to 
formulate the duties of the police in investigating into offences (Chapter IV), and in 
arresting offenders (Chapters V and VI), and in ]|^oduction of documents, etc. 
(Chapter VII). The real procedure is dealt with in Chapters XV to XXX (which 
refer to trials), and Chapters XXXI and XXXII (which deal with appeals, reference 
and revision). There are, moreover, certain provisions of the Code which partake 
of the natuic of substantive law, e.g. prevention of offences (Chapters VIII to XIll), 
maintenance proceedings (Chapter XXXVl), and habeas corpus proceedings (Chapter 
XXXVII). 

Enactments regulating the procedure in Courts seem usually to be imperative 
and not merely directory.* In other words, the rules of procedure are enacted to be 
obeyed. The object of these rules is to simplify and shorten prooeedingf . It is not 
always easy to keep strictly to the line of procedure prescribed, and irregularities do 
occur now and then in trials of cases. The Code itself divides such irregtda|ities into 
two classes: (1) irregularities which do not vitiate proceedings (s. 629), and (2) 
irregularities which vitiate prooeedings (s. 580). It also provides that no error, 
omission or irregularity in a trial shall vititate a finding, sentenoe or order unless 
it baa occasioned a failure of justice (s. 587). The Code further preserves tt«e inherent 
right of the High Court to make orders (1) to glv^ effect to any order under the Code, 
or (2) to prevent abuse of the process of any Court, or (8) to secure the ends of justice 
(6. 661A). 

Sofla^ as it deals with any point specifically, the Code must be deemed to be 
exhaustive and the law must be ascertained by feferenee to its provisions ; but 
where a case arises, which demands interference and it is not within f^hose for which 


1 Gunning, (1894) 21 Cal. 782; 
Ebnatone, (1870) 7 B. H. C. R. (Cr. C.) 

ao. 

* Oaneah Narayan Saihe, (1880) 18 


Aom. 59Q, 607 ; Mona Puna, (1802) 16 
Bom. 661. ^ 

* Maxwcol on the Interpretation of 
Statutes, Sib 840** p* 824. , 
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the'Code specifically provides, it would not be reasonable to say that the Court had 
not the power to make such order as the ends of justice required.^ Absence of any 
provision on a particular matter in the Code does not mean that there is no such 
power in a criminal Court which may act on the principle that every procedure 
should be understood as permissible till it is shown to be prohibited by law.* 

In general, there is no limitation of time in filing complaints. They can be 
filed at any time. But it is to be remembered that delay in the filing of complaints 
is attended with two evils : first, t^e memory of witnesses is likely to fkde by passage 
of time ; and, second^y^ valuable links of evidence may disappear, e.g. death of 
witnesses, destruction of property, etc. In cases of infringement of trade-mark 
(ss. 478, 489, Indian Penal Code), the complaint should be filed within one year.* 
The Indian Limitation Act (IX of 1008) provides periods of limitation within which 
appeals should be filed (articles 150, 154, 155 and 157) ; and though no period is 
prescribed within which applications for revision can be filed in the High Court, the 
High Court of Bombay has provided a period of sixty days for this puriM>se (seer. 
69(2) of the Bombay High Court Rules, Appellate Side, 1036). 

Ordinarily, it is open to anyone, even a stranger, to set the criminal law In 
motion.* In certain classes of offences, however, it is only the person aggrieved 
who can start the proceedings (see ss. 195 to 199, Criminal Procedure Code)« 

1. * In the absence of any specific provision to the contrary.* — ^These 
words mean a specific provision that the Code is to override the special law.* The 
Calcutta High Court has held that these words mean and contemplate a provision 
specifically withdrawing the saving provision relating to the special or ideal law. 
This specific provision to the contrary need not be in the Code Itself, but may also be 
in the special or local law. These words do not refer to any possible contruriety 
between a specific provision in the Code and a provision in a special statute. In 
order that one provision can be said to be a specific provision to the contrary to 
another, the former must completely cover the field of operation of the latter and 
must altogether nullify it.* The Allahabad High Court has held that ** a specific 
provision to the contrary ** means that the particular provision of the Code must, in 
order to affect the special law, clearly indicate, in itself and not merely by implica- 
tion to be drawn from the statute generally, that the special law in question is to be 
af£Sted, without necessarily referring in express terms to that special law or the 
effect on it Intended to be produced.* 

2. [Bepeal of enactments^ notifications, etc., under repealed Acts. 
Pending cases.] B^aled by the Repealing and Amending Act, 1914 
(X of 1914). 

3. * (1) In overy enactment passed before this Code comes into 

References to which reference is made to, or to any chap- 

Code of Criminal ter or section of, the Code of Criminal Procedure, 
Procedure and Act XXV of 1861 or Act X of 1872, or Act X of 
other repealed en- 1882, or to any other enactment hereby rei)ealed, 
actmento. reference shall, so fax as may be practicable, 

* Nagen Kundu, (1984) 61 Cal. 498. * Ganesh Narayan Sathe, (1898) 

* Hansraj, [19421 Nag. 888; Ba- 18 Bom. 590, 600. 

Hm Sheikh, (1928) 60 Cal. 872, 875. * Biram Sardar, (1940) 43 Bom. 

* Merchandise Marks Act (IV ofi L. R. 157, [1941] ^m. 888. 

1889), s. 15 s ChhMUA Amarehand, * * Noresli Chandra Das, [1942] 1 Cal. 

(1986) 88 Rdln. L. Rt. 1164, [19871 486. 

Bom. 188, r.B . : Bupeli v. Ponnusami * Baldeo, [1940] All. 800. 

Teoap, (1890) 22 Mad. 488. 
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be taken to be made to this Code or to its corresponding chapter or 
section. 

(2) In every enactment passed before this Code comes into force 
Expiessions i n the expressions Officer exercising (or ^ having ’) 
former Acts. the powers (or ‘ the full powers ’) of a “ Magistrate ”, 

Subordinate Magistrate, first class,” and Subordinate M^istrate, 
second class,” shall respectively be deemed to mean “ Magistrate of 
the first class,” ^'Magistrate of the second class” and "Magistrate 
of the third class,” the expression " Ma^strate of a division of a district ” 
shall be deemed to mean " Sub-divisional Magistrate,” "the expression 
" Magistrate of the district ” shall be deemed to mean " District Magis- 
trate,” the expression " Magistrate of Police ” sliall be deemed to mean 
“ Presidency Magistrate,” and the expression “ Joint Sessions Judge ” 
shall mean " Additional Sessions Judge.” 

4. (1) In this Code thr' following words and expressions have 

the following meanings, unless a different intention 
appears from the subject or context ; — 

(a) " Advocate General ” includes also a Government Advocate 

“Advocate or, where there is no Advocate General or Govern- 

General.’’ inent Advocate, such officer as the Provincial 

Government may, from time to time, appoint in this behalf : 

(b) “ bailable oirencc ” means an offence shown as bailable in 

“Bailable ^bc second schedule, or which is made bailable by 

offence.’* any other law for the time being in force ; and “ non- 

bailable offence ” means any other offence : 


Definitions. 


“Non-bailable 
offence.” 

charge ” includes any head of charge when the charge con- 
tains more heads than one : 


{c) 

’*Chaige.' 


(d) [Repealed by s. of Act XI of 1923, Schedule //.] 

{e) " Clerk of the Crown ” includes any officer specially appointed 

“Clerk of the by the Chief Justice to discharge the functions given 
Crown.” by tliis Code to the Clerk of the Crowns 

(/) " cognizable offence ” means an offence for, and 't cognizable 
“Co^izable ” means a case in, which a police-offifcer, within 

offence.” or without the presidency-town^, may, in ac- 

“ ^gnizablc cordance with the sec6nd schedule or under any law 

for the time being in force, arrest without ,warrant : 

COMMENT. — Offences for which special a^ithority to arrest is given to sx>ecial 
oilioers are not cognizable offences, e.g. an c»ffencc under s. 5 of the Bombay Preven- 
tion of Gambling Act is not a cognizable offence.^ 

“ Commissioner (g) " Commissioner of Police ” includes a Deputy 

of Police.” Commissioner of Policed 

(A) " complaint ” means the allegation made orally^br in writing 

“Comolaint” ^ Magistrate, Avith a view to«his taking action 

^ * under this Code, that some ^pefson, whether known 

Haji Mahmood Khan^ [1942] Kar. 94. 
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or unknown, has committed an ofifence, but it does not include the report 
of a police-officer ; 

COMMENT. — ^In general a complaint into an offence can be filed by any 
person, except in cases of offences relating to marriage, defamation, lotteries and 
offences mentioned in ss. 195 and 108.^ 

A complaint in a criminal case is what a plaint is in a civil case. It is one of the 
modes in which a Magistrate can ti^ke cognizance of an offence (s. 100). The requisi- 
tes of a complaint are : (1) an oral or a written allegation ; (2) that some person 
known or unknown has committed an offence ; (3) it must be made to a Magistrate ; 
and (4) it mu^ be made with the object that he must take action.* All these 
requirements arc fulfilled by a report of a police-officer, but it is expressly excluded 
from the definition. 


According to the Nagpur High Court the report of a police-officer whether in 
a cognizable or a non-cognizablc offence does not constitute a ‘ complaint.’* The 
Rangoon High Court has held that when a police-officer investigates a noii-cognizuble 
case under the orders of a Magistrate, the report is not a complaint, though if a 
police-officer, acting without instructions from a Magistrate, reports a non-cognizable 
offence to a Magistrate with a view to the Magistrate taking action, this is a cximplaint.* 

Britfah^ubj^.” “European British subject" means— 

(i) any subject of His Majesty of European descent in thcmaleline 
bom, naturalised or domiciled in the British Islands or any Colony, or 

(ii) any subject of Ilis Majesty who is the child or grandchild 
of any such person by legitimate descent : 

COMMENT. — In order to bring a person within the definition of European 
British subject it is not enough to prove simply that he was bom in England It 
must further be proved that he was of European descent.* 

{j) High Court ” means, in reference to proceedings against 
^ ,, European British subjects or persons jointly cl^ged 

Iff our . with» European British shbjects, the High Courts 
oi^udicature at. Fort William, Madras, Bombay, Allahabad, Patna, 
Lahore and Nagpur, the Chief Court of Oudh and Court of the Judicial 
Commissioner of Sind : in other cases “ High Court ” means tlie highest 
Court of criminal appeal or revision f9r any local area ; or, where no 
such Coprif is established under any law for the time being in force, 
such of&cer as the I^ovincial Govememnt may appoint in this behalf : 

(k) “ inquiry” includes every inquiry other than a trial conducted 

^Tnquiiy^” under this Code by a Magistrate or Court : 


(/) investigation ” includes all the proceedings under this Code 
for the collection of evidence conducted by a police- 
ves iga on. officer or by any person (oHier than a Magistrate) 
who is authorised by a Magistrate in this behalf : 

COMMENT. — The three terms “ investigation,” “ inquiry ” and trial ” 
denote three different stages of a criminal case. The first stage is reached when 


* Oanesh Narayan* Saike, (1889) 18 > [1987] All. 162. 

Bom. 590, ; Farzami AH v. J^anu- * BeUmlal Petnoar, [1936] Nag. 50. 

ftioa Prasad, (1896) 18 All. W. « Jagdeo v. HUl, [1988] Ran. 150. 

* « See La\ S^h Deo v. JudhUthir . * PluckneU, [1938] 1 Cal. 162. 

Modakt ^ 707; Lakhan, 
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a police-officer either by himself or under the orders of a Magistrate investigates 
into a case (s. 202). If he finds that no offence has been committed he reports the 
fhct to a Magistrate who drops the proceedings and the case comes to an end (s. 208). 
But if he is of a contrary opinion* he sends up the case to a Magistrate. Then begins 
the second stage* which is either a trial or an inquiry. The Magistrate may deal with 
the c»se himself* and either convict the accused* or discharge or acquit him. But 
if the Magistrate forms an opinion that the case is a serious one not triable by himself, 
or is one triable by himself but he is not competent to pass an adequate sentence 
on the accused on conviction* then he commits the case to the Court of Session* 
after he conducts what is called an ** inquiry into the case and finds that a prima 
Ihcie case has been made out against the accused. These are known as crommittal 
proceedings.^* The third and final stage of a case is reached when the accused is 
placed for “ trial ” before the Sessions Court, which may either be in a district 
town or in a presidency-town before the High Court. All trials in the former may 
be had cither by a jury or with assessors, but they can only be by a jury in the latter. 

(m) judicial proceeding ” includes any proceeding in the course 
Judicial pro- of which evidence is or may be legally taken on 

ceeding.*’ oath : 

COMMENT. — The term ** judicial proceeding ** includes ** inquiry and 
** trial but not ** investigation.*’ It is also explained in s. 198, and referred to 
in ss. 192 and 228 of the Indian Penal Code. The t«:rm includes an execution 
proceeding*^ an enquiry before the issue of an order under s. 144** an enquiry under 
8. 176.* and preliminary inquiry under s. 476.* 

(n) “ non-cognizable offence ** means an offence for, and “ non- 
*‘Non cognizable cognizable case ” means a case in* which a police- 

offence.” officer* within or without a presidency-town, may 

*‘Non cognizable arrest without warrant : 

case.” 

(o) “ offence ” means any act or omission made punishable by 

“Offence.” any law for the time being in force; 

it also includes any act lA respect of which a complaint may be made 
under section 20 of the Cattle-trespass Act, 1871 ^ 

COMMENT. — ^The term ^ offence ’ is more elaborately defined in s. 40 of the 
Indian Penal Code. There is a special definition of “ offence ” in s. 44 of this Code. 

(p) “ officer in charge of a police-station ” includes* when the 
^‘Officer in charge officer in charge of the police-station^ is absent 

of a police-station, from the station-house or unabl^ from illness or 

other cause to perform his duties, the police-officer present at the 
station-house who is next in rank to such officer and is above the rank 
of constable or, when the Provincial Gwernment so directs, any other 
police-officer so present ; ‘ 

,, „ (g) “ place ” includes also a house, building, 

tent and vessel : 

(r) “pleader,’" used with reference «to any proceeding in any 
Court, means a pleader or a mukhtar authorized 
under any law for*lhe time being jn force to practise 

^ Bahadur v. Eradaiullah Mallickt * Advocate Qentral^ Burma v. Maung 
(1910) 87 Cal. 642, f.b. Chit Mauni'^ [f940] Ran. 188. 

* Tirunarasimha Cfiariy (1895) 19 * Faiz Alt, (1909) b7 Cal. 27. 

Mad. 18. 


“Pleader.” 
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in such Court, and includes (1) an advocate, a vakil and an attorney 
of a High Court so authorize, and (2) any other person appointed 
with the permission of the Court to act in such proceeding : 

COMMENT. — Class (2) would include a non-lcgal person, e.g. an estate agent, ^ 
a constituted attorney.* 

Advocates on the Appellate Side of the High Court do not come within the 
definition of * pleader * for the pprposes of the High Court Se8sions,|because they 
are not autliorised by law for the time being in force to practise in that Court.* 


(s) ” police-station means any post or place declared, generally 

r . t f specially, by the Provincial Government to be a 

o ice-B ion. police-station, and includes any local area specified 
by the Provincial Government in this behalf : 


(<) “ Public Prosecutor ” means any person appointed under 

‘‘Public Pro- section 492, and includes any person acting under 
secutor.” the directions of a Public Prosecutor and any person 

conducting a prosecution on behalf of Her Majesty in any High Court 
in the exercise of its original criminal jurisdiction : 

(u) “ sub-division ” means a sub-di\ision of 

a district : 


‘Sub-division.’’ 


(v) summons-case ” means a case relating to an offence, and not 
“Summons-case.” being a warrant-case : and 

(a?) “ warrant-case ” means a case relating to an offence punish- 

“ Warrant-case ” yrith death, transportation or imprisonment for 

“ ' a term exceeding six months. 

COMMENT. — ^The division of cases into summons and warrant cases is based 
on the punishment which can be awarded. Those cases which arc punishable with 
imprisonment for six months and under are summons cases : the rest are all warrant 
cases. The division marks off ordinary cases from serious ones, and determines the 
mode of trials. The procedure for the trial of summons cases is provided by Chap. 

while that for, warrant coses is dealt with in Chap. XXI. The distinction here 
made has nothing to do witli the question whether a summons or a warrant shall 
issue in the, first instance, which is dealt with in col. 4 of sch. IT. 


“Words Tfferriiig (2) Words which refer to acts done extend also 
to acta.”, • to illegal omissions ; and 

all words and expressions used herein and defined in the Indian 
Words to have* Penal Code, and not hercjinbefore defined, shall be 
same meaning as deemed to have the meanings respectively attri- 
I*enal buted to them by that Code. 

5. (i) All offences under the Indian Penal Code shall be investi- 
Trial of offences gated, inquired into, tried and otherwise dealt with 
under Penal Code, according to the provisions hereinafter contained. 

(2) All offences under any other law shall be investigated, in- 
Trial of oflSnces quired into, tr^cd and otherwise dealt with according 
against other laws. »to the same provisions, but subject to any enact- 

1 (1925)^ '28*BoJii. L. R. * Godinho^ (1983) 30 Bom. L. R. 

102, 50 Bom. 850. 1, 58 Bom. 450, f.b. 

a* Jujfar, (1934) 30 Bom. I^. R. 433. 
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ment for the time being in force regulating the manner or place of 
investigating, inquiring into, trying or otherwise dealing "with such 
offences. 

COMMENT. — Sections 5, 28, ami 29, govern every criminal proceeding both 
as regards the tribunal by which crime is to be tried and as to the procedure to be 
followed.^ 


PART 11. 

CONSTITUTION AND POWERS OF CRIMIN 4 L 
COURTS AND OFFICES. 


C H / P T E R II. 


Of the Constitution of Criminal Courts and Offices. 


A. — Classes of Criminal Courts. 

6 . Besides the High Courts and the Courts constituted under any 
^ . law other than this Code for Dlc time being in force, 

nal *^*"^*" there shall be live classes of Criminal Couits in 

British India, namely:— 

I. — Courts of Session : 

II. — ^Presidency Magistrates : 

III, — ^IMagistratcs of the first class : 

IV. — ^Magistrates of the second class : 

V. — ^Magistrates of the third class. 

COMMENT. — Criminal (Courts are classified into five groups. But in reality 
they are more. A^Court of Session may either be in a presidency-town or in a distrig^, 
each having a dilTcrent procedure and differing powers. Among the l*rcsidcncy 
Magistrates, one of them is a Chief Presidency Magistrate ; and they are cither 
stipendiary or honorary. Similarly the Magistrates of the three classesi are either 
paid or honorary ; and honorarj’^ Magistrates may cither sit singly or in benches 
of two or more of them. Among the pai<l Magistrates of the first class, in district, 
one is a District Magistmte who is in charge of the district ; and among Magistrate ^ 
of the first and second class there are as many ^uh-divisional Magistrates as there 
are sub-divisions in the district. These liave special duties assigned to them by the 
Code. There are also Courts of Coroners in the presidency-towns constituted by the 
Coroners’ Act (IV of 1871) ; Courts of Cantonaicnt Magistrates in cantonments, 
under the Cantonment Act (II of 1924) ; and in the villages of the Bombay Presi- 
dency, there are Courts of Village Police Patels under the Village Police Act (Bom. 
VIII of 1867). 

R . — Territorial Dirisimis. 


7. (J) Every province (excluding the presidency-toipfiis) shall be 

. ,. . . a sessions division,, br shall consist of sessions divi- 

sions : and every sessions division shall, for the pur- 
poses of this Code, be a districi or consist of districts. 


^ Benoari Loll Sarma^ [1048] F. C. R. 96. 
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Power to alter (2) The Provincial Grovernments may alter 

divisions and dis- the limits or the number of such divisions and 
districts. 

(5) The sessions divisions and districts existing when this Code 
Bxistuiff divisions comes into force shall be sessions divisions and dis- 
and districts main- tricts respectively, unless and until they are so 
tained till altered. altered. 

Presidency-toMW \4) ]£very presidency- town shall, for the pur- 

dis- poses of this Code, be deemed to be a district. 

COMMENT. — The object of sub-s. (i) is to lay down a rule' governing the 
relation between sessions divisions and districts, that is, a sessions division shall not 
consist of half a district or even one and a half district, but shall consist of one 
district or a plurality of whole districts. The word ‘ district ’ is a district for the 
purposes of criminal administration.^ 

8. (7) The Provincial Government may divide any district 

Power to divide outside the presidency-towns into sub-divisions, or 
districts into sub- make any portion of any such district a sub-division 
divisions. niay alter the limits of any sub-division! 

{2) All existing sub-divisions which are now usually put under 
Existing sub-di- the charge of a Magistiate shall be deemed to have 
visions maintained, been - made under this Code. 


C - — Courts and Offices outside the Presidency-towns, 


9. (7) The Provincial Government sliall establisli a Court of 


Court of Session. 


Session for every sessions division, and appoint a 
judge of such Court. 


(2) The Provincial Government may, by general ov special order 
in the Official Gazette, direct at what place or places the Court of 
Session shall hold its sitting; but, until such^rdcr is made, the Courts 
of^Session shall ^hold their sittings as heretofore. 

{3) The Provincial Government may also appoint Additional 
Sessions Jpdges and Assistant Sessions Judges to exercise jurisdiction 
in one or more such Courts. 


(4) „ AJ Sessions Judge of one sessions division may be appointed 
by the.I^ovincial Government to be also an Additional Sessions Judge 
of another divisioSi, and in such case he may sit foi the disposal of cases 
at such place or places in either division as the Provincial Government 
may direct. 

(5) All Courts of Session existing when this Code comes into force 
shall 1^ deemed to have been established under this Act. 


10. (1) In every district outside the presidency-towns the 
. . ^ . Provinciid Government shall appoint a Magistrate 

trate! first class, who shall be railed the District 

Magistrate. 

(2) Th^ Provincial Government may appoint any Magistrate of 
the first ciass^to be* an additional District Magistrate and such 

' ^ Arumugha Solagan^ (1931) 54 Mad. 943, v.a. 
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Additional District Magistrate shall have all or any of the powers of 
a District Magistrate under this Code, or under any other law for the 
time being in force, as the Provincial Government may direct. 

(3) For the purposes of sections 192, sub-section (1), 407, sub- 
section (2) and 528, sub-sections {2) and (3) such Additional District 
Magistrate shall be deemed to be subordinate to the District Magistrate. 

' 11. Whenever, in consequence of the\>fBce of a District Magistrate 
Offloers tempo- becoming vacant, any officer succeeds temporarily 
rarily suc^ding to the chief executive administration* of the dis- 
^ vacancKs in trict, such officer shall, pending the orders of the 
Ma^strate. Provincial Government, exercise all the powers 

and perform all the duties respectively conferred 
and imposed by this Code on the District Magistrate. 

12. (f) The Provincial Government may appoint as many 

Subordinate persons as it thinks fit, besides the District Magis- 

Magistratcs. trate, i^o be Magistrates of the first, second or third 

class in any district outside the presidency-towns ; and the Provincial 
Government or the District Magistrate, subject to the control of the 
^ovincial Government may, from time to time, define local areas 
within which such persons may exercise all or *any of the powers 
with which they may respectively be invested under this Code. 

(2) Except as otherwise provided by such definition, the juris- 
Local limits of diction and powers of such persons shall extend 
their jurisdiction. throughout such district. 

COMMENT. — A Magistrate appointed to act as a Magistrate in a district 
has, unless his powers have been restricted to a certain local area, jurisdiction over 
the entire district.^ Where, however, a Magistrate is transferred from one district 
to another he loses jurisdiction to try a case in the former district. Nor can he 
deliver judgment in such a case after he has delivered over the charge.* < 

13. (i) The Provincial Government may place any Magistrate 
Power to put of the first or second class in charge of a sub-division. 

Magistrate in and relieve him of the charge as occasion requires. 

charge of sub-divi- , 

sion. 

(2) Such Magistrates shall be called Sub-divisional Magistrates. 
Delegation of (3) The Provincial Government may delegate 
powers to District its powers under this section to the District Magis- 
Magistrate. tratc. 

14. (1) The Provincial Government may confer upon any 
Special Ma^s- person all or’ any of the powers conferred or con- 

trates. ferrable by or under this Code on a Magistrate of 

the first, second or third class in respect to particular cases or to a 
particular class or particular classes of cases, or in regard to cases gene- 
rally in any local area outside the presidency-towns. 

^ SaraJt Chunder Roy v. Bepin Balwant v. ^i&hen, (1806) lO All. 114; 
Chandra Roy^ (1002) 20 Cal. 680. Baimah Charan Das v. Amin Ali, 

* Anand Sarup, (1881) 3 All. 563; (1923) 50 Cal. 664. 



SECS. 10-15.] 


CONSTITUTION OF CRIMINAL COURTS. 


11 


{2) Such Magistrates shall be called Special Magistrates, and shall 
be appointed for such terms as the Provincial Government may by 
general or special order direct. 

^ (5) The Provincial Government may delegate, with such 
limitations as it thinks fit, to any officer under its control the powers 
conferred by sub-section (i). 

{4) No powers shall be conferred under this section on any police- 
officer below .the grade of Assistant District Superintendent, and no 
powers shall be conferred on a police-officer except so for as may be 
necessary for preserving the peace, preventing crime and detecting, 
apprehending and detaining offenders in order to their being brought 
before a Magistrate, and for the performance by the officer of any 
other duties imposed upon him by any law for the time being in force. 


15. (1) The Provincial Government may direct any two or 
Benches of Ma- more Magistrates in any place outside thepresi- 
gistrates. dency-towns to sit together as a Bench, and may 

by order invest such Bench with any of the powers conferred pr con- 
ferrable by or under this Code on a Magistrate of the first, second or 
third class, and direct it to exercise such powers in such cases, or, such 
classes of cases only, and within such local limits, as the ^ovincial 
Government thinks fit. 


{2) Except as otherwise provided by any order under this section. 
Powers exercis- every such Bench shall have the powers conferred 
able by Bench in by this Code on a Magistrate of the highest class 
absence of special to which any one of its members, who is present 
direction. taking part in the proceedings as a member of the 

Bench, belongs, and as far as practicable shall, for the purposes of this 
Code, be deemed to a Magistrate of such class. 

COMMENT.* — ^The words sit together ’* in sub-s. (f) mean constitute. The 
Provincial Government may direct any two or more Magistrates to constitute a 
bench and invest that bench with special powers.^ 


The powers conferred on a bench of Magistrates arc to be exercised by its 
membeiS collectively. No one member of it can act independently and by himself.^ 
The bench once cs^nstituted must retain, its personnel throughout a case.® Where, 
however, a case is heard by a bench of seven Magistrates, but in the course of hearing 
two of tl^pm drop out, the remaining five can complete the hearing.^ But if a trial 
begins before four Magistrates and a fifth one joins in the midst of the trial and takes 
part in the final decision, the wiiole trial is bad.® Similarly, where a bench is 
constituted of three Magistrates and one of them is absent for a day in the course 
of the trial and rejoins on the next day and continues till the end of the trial, still 
the trial is bad.® 


1 Bhimdboi SUwram^ (1033) 30 Bom 
L. R. 314. „ 

« Nun Sheikh, (4902) 29 Cal. 483>: 
Baroda Ptpemnno Chttckerhutiu, (1878) 
2 C. L. R: 848. • ^ 

* Ram Smfder Be v. Rajab Alt, 
(ld86) 12 Cal. 558. 


® Karuppana Nadan v. Chairman, 
Madura Munidpaiity, (1898) 21 Mad. 
246. 

® Subramania Ayyar, (1013) 88 Mad. 
804. 

•* Baaraih Rai, (1933) 50 All. 599. 
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16 . The Provincial Government may, or, subject to the control 
Power to frame of the Provincial Government, the District Magis- 

rules for guidance trate may, from time to time, make rules consistent 
of Benches. this Code for the ^dance of Magistrates* 

Benches in any district respecting the following subjects ; — 

(а) the classes of cases to be tried ; 

(б) the times and places of sitting ; « ^ 

(c) the constitution of the Bench for conducting trials ; 

(d) the mode of settling differences of opinion which may arise 
between tlie Magistrates in session. 

COMMENT. — Outside the presidency-towns, all Magistrates, i.c. those enumera- 
ted in ss. 12, 13 and 14, are subordinate to the District Magistrate. Neither the 
District Magistrate nor any of the other Magistrates is subordinate to the Sessions 
Judge, except as provided in ss. 123, 103, 195, 408, 430, and 437. It is the District 
Magistrate alone who can issue orders for the distribution of business among the 
diCTcrcnt Magistrates. This power is, however, personal to the District Magistrate, 
and cannot be delegated by him to any one else.' 

17 . (i) All Magistrates appointed under sections 12, 18 and 14, 

Subordination of all Benches constituted under section 15, shall 

Magistrates and be subordinate to the Distiict Magistrate, and he 
Benches to District may, from time to time, make rules or give special 
Magistrate; orders consistent with this Code as to the dis- 

tribution of business among such Magistrates and Benches ; and 

{2) Every Magistrate (other than a Sub-divisional Magistrate) 
to Sub-divisional and every Bench exercising powers in a sub-divi- 
Magistrate. sion shall also be subordinate to the Sub- divisional 

Magistrate, subject, however, to the general control of the District 
Magistrate. 

(3) All Assistant Sessions Judges shall be subordinate to the 
Subordination of Sessions Judge in whose Court they exercise juris- 

Assistant Sessions diction, and he may, from time to time, make 
Judges to Sessions rules consistent with this Code as to the distribution 
Judge. Qf business among such Assistant Session^ Judges. 

(4) The Sessions Judge may also, when he himself is unav6idab]> 
absent or incapable of acting, make provision for theedisposal of any 
urgent application by an Additional or* Assistant Sessions Judge or, 
if there be no Additional or Assistant Judge, by the District Magistrate, 
and suph Judge or Magistrate shall have jurisdiction to deal with any 
such application. 

(5) Neither the District Magistrate nor the Magistrates or Benches 
appointed or constituted under sections 12, 13, 14 and 15 shall be sub- 
ordinate to the Sessions Judge, except to th^ extent and in the manner 
hereinafter expressly provided. 

COMMENT. — The ** subordination ** pf Magistrates is dealt with here. Sec- 
tions 485 to >430 speak of *Mnferiorityi’* of [, Courts^ Tbe two tenps need be 
distinguished. There may be inferiority ” without subordination, but there 

Bal Kiahan v. Sipahi Lai, (1014) 86 All. 468. 
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cannot be ^'subordination** without inferiority > as "subordinate** means "inferior 
in rank.** All Magistrates of whatever class are subordinate to the District Majris- 
trate, who is clothed with superiority, in fesx>ect not only of his executive, but 
also judicial, functions.^ It cannot be supposed that there was any intention 
on the part of the Legislature to suggest that Courts " subordinate ** to the Magis- 
trate of a District are not also inferior to him.* The term " inferior *’ means 
inferior for purposes of Jurisdiction.* Presidency Magistrates are subordinate 
to the Chief Presidency Magistra^.* 

D, — Courts of Presidency Magistrates. 

18. (i) ' The Provincial Government shall, from time to time. 
Appointment of appoint a sufficient number of persons (hereinafter 

Presidency Magis- called Presidency Magistrates) to be Magistrates 
^'ates. for eg-eh of the presidency-towns, and shall appoint 

one of such persons to be Chief Presidency Magistrate for each town. 

{2) The powers of a Presidency Magistrate under this Code shall 
be exercised by the Chief Presidency Magistrate, or by a salaried Presi- 
dency Magistrate, or by any other Presidency Magistrate empowered 
by the Provineial Government to sit singly, or by any Beneh of Pre- 
sidency Magistrates. 

{3) A Presidency Magistrate may be appointed under this section 
for such term as the Ih-ovincial Government may, by general or special 
order, direct. 

(4) The Provincial Government may appoint any person to be 
an Additional Chief Presidency Magistrate, and such Additional Chief 
Presidency Magistrate shall have .all or any of the pt>wers of a Chief 
Presidency Magistrate under this Code or under any other law for the 
time being in force, as the Provincial Government may direct. 

19. Any two or more of such persons may (subject to the rules 

Benches niade by the Cliief Presidency Magistrate under the 

poMfcr hereinafter conferred) sit together as a 

Bfench. ^ 

20. Every Presidency Magistrate shall exercise jurisdiction in 

.all places within tlie presidency- town for w^hich 
juri^cUon™ ^ ° he is appointed, and within the limits of the port 
t of such tenvn and of any navigable river or channel 

leading thereto, as such limits arc defined under the law for the time 
being* in force fbr the regulation of ports and port* dues. 

COMMENT. — ^A Presidency Magistrate has jurisdiction to try an oflencc 
committed anywhere within the presidency-town, iiTc*>pective of the limits assigned 
to him.* • 

21. (1) Every Chief Presidency Magistrate shall exercise within 

/tu- r -A local limits of his jurisdiction all the powers 

conferred on him by this Code or which by any 
law or rule in force immediately before this Code 


* Pirya Gopal, (1884) 9 Bom. 109. * Nageshwar, (1890) 1 Bom. L. R. 

■ Opetidro Noth *Ghos€ v. Dukhini 347. 

Bewa, (18^7 Cal. ^73, F.a. ; Pod- * Khodabuoe^ (1920) 28 Bom. L. R. 
moncMa, (1884) 8 Mad. 18, f.b. 1C6C. 

• Laskari, (1885) 7 All. 853, f.b. 
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comes into force are required to be exercised by any Senior or Chief 
Presidency Magistrate, and may, from time to time, with the previous 
sanction of the Provincial Government, make rules consistent with 
this Code to regulate — 

(a) the conduct and distribution of business and the practice in 
the Courts of the Magistrates of the town ; 

{b) the times and places at which Benches of Magistrates shall sit ; 

(c) the constitution of such Benches ; 

(d) the mode of settling differences of opinion which may arise 
between Magistrates in session ; and 

(e) any other matter which could be dealt with by a District 
Magistrate under his general powers of control over the Magistrates 
subordinate to him. 

(2) The Provincial Government may, for the purposes of this 
Code, dec'lare what Presidency Magistrates including Additional Chief 
Presidency Magistrates are subordinate to the Chief Presidency Magis- 
trate, and may define the extent of their subordination. 

E. — Justices of the Peace* 

22. Every Provincial Government, so far as regards the terri- 
Justiccs of the tories subject to its administration, may, by 

Peace for the notification in the Official Gazette, appoint such 
mufossal. persons resident within British India and not being 

the subjects of any foreign State as it thinks fit to be Justices of the 
Peace within and for the local area mentioned in such notification. 

23. [Justices of the ^eojce for the Presidency-tovms.^ Bleated by 

section 4 of Act XII of 1928. ‘ 

24. {Present Justices of the Peace.) Repealed by section 4 of Act 
XII of 1923. 

25. In virtue of their respective offices, the Judge} . of the 

Ex-officio High Courts are Justices of the Peace within and 

of the Peace. for the whole of British India, Sessions Judg^ and 

District Magistrates are Justices of the Peace within and for the whole 
of the territories administered by the Provincial Government under 
which they are serving, and the Presidency Magistrates are Justices 
of the Peace within and for the towns of which they are respectively 
Magistrates. ' 

F. — Suspension and Benoval. 

2b. [Suspension and Removal of Judges and Magistrals]. Repeal- 
ed by the Oovemment of India {Adaptation of Indian Laws) Order ^ 1987. 

27. [SitapengUm and Banaval of Justices of ihe Peace.] Rqtealed 
by ihe Gooemment of India {Adaptation of Indian Lancs) (hder, 198T.) 
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CHAPTER III. 

Powers of Courts. 

A. — Description of Offences cognizable by each Court. 

This chapter deals with powers of Courts to take cognizance of offences. Offences 
are divided into two groups : (1) offences under the Indian Penal Code ; (2) offences 
under any other law. Section 28 deals with group (1), and provides that any 
such offence* can be tried by the Aigh Court in presidency-towns, and by the Court 
of Session in district towns, and by such Magistrate as is competent to do so by 
col. 8 of the second schedule. Offences falling under group (2) are triable by the 
Courts specified in the special Acts, and, when not so specified, are triable either by 
the High Court or by any other Court mentioned in the schedule (s. 20). Next, 
three special cases are provided for. First, European British subjects are triable 
by Magistrates of the second or third class only for offences punishable with fine 
not exceeding Rs. 50 (s. 20A). Secondly, juvenile offenders (under the age of 
fifteen years) can be tried by a District Magistrate, a Chief Presidency Magistrate 
or a specially empowered Magistrate, only for offences not punishable with death or 
transportation for life (s. 29B). Thirdly, in certain areas (some of which are now 
no longer available) a District Magistrate or a first class Magistrate may be empowered 
to try any case not punisliable with death (s. 30). * 

Offences under 28. Subject to the other provisions of this 

Penal Code. Code any offence under the Indian Penal Code 

may be tried — 

(а) by the High Court, or 

(б) by the Court of Session, or 

(c) by any other Court by which such offence is shown in the 
eighth column of the second schedule to be triable. 

ILLtrSTRATlON. 

A is committed to the Sessions Court on a cha^e of culpable homicide. He 
may be convicted of voluntarily causing hurt, an offence triable by a Magistrate. 

COMMENT. — ^'Ihis section is a general section, which, subject to the other 
provisions of the Code, gives power to the High Court and the Court of Session to 
try any offence under the Indian Penal Code. The provision as to the other Courts 
does not out down or limit the jurisdiction of the High Court or the Court of Session.^ 
Even a cade which is shown in the schedule as triable by any Magistrate (e.g. s. 147, 
Indian Penal Codel^can be committed to the Court of Session if the offence cannot 
be adequately punished by the Magistrate.* 

29. *(i) Subject to the other provisions of this Code, any offence 

„ , under any other law shall, when any Court is men- 

otterlam. tioned in this behalf in such . law, tried by such 

Court* 

(2) When no Court is so mentioned, it may be tried by the High 
Court or sublet as aforesaia by any Court constituted under this Code 
by which suen offence is shown in j:he eighth column of the second sche- 
dule to be triable; > 

« ^ * 

1 Klmrga, (1886) 8 All." 665. CaL 429. 

• ,Ka»emuUaf^^^^^y PubTic Librasr t 
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COMMENT. — This section merely empowers the High Court, when no Court 
U mentioned for any offence under any law other than the Indian Penal Code, 
to try such offences. Reading it with s. 5(2) of the Code, it is clear that this section 
does not intend that the High Court can take cognizance of the offence straight 
off and try the accused itself, without following the procedure laid down in the 
Code.^ 

29A. No Magistrate of the second or third class shall inquire into 
Trial of Euro- or try any oiTence which is punishable otherwise 
pcan British sub- than with fine not exceeding fifty rupees where 
t^d^^lass accused is an European British subject who 
Magistrates. dairas to be tried as such. 

COMMENT. — Except in cases punishable with sentences of fine only not 
exceeding Rs. 50, European British subjects cannot be tried by second or third 
class Magistrates ; but all first class Magistrates arc given power to try European 
British subjects no matter what their nationality may be.® 

29B. Any offence, other than one punishable with death or 
Jurisdiction in transportation for life, committed by any person 
the case of juve- who at the date when he appears or is brought 
before the Court is under the age of fifteen yours, 
may be tried^ by a District Magistrate or a Chief Presidency Magistrate, 
or by any Magistrate specially empowered i>y the Provincial Govern- 
ment to exercise the powers conferred by section 8, sub-section (71, 
of Uic Reformatory Schools Act, 1897, or, in any area in which the said 
Act has been wholly or in part repealed by any other law providing 
for the custody, trial or punishment of youthful offenders, by any 
Magistrate em])owercd by or under such law to exercise all or any of 
the powers conferred thereby. 

COMMENT. — ^This section is not intended to take away the jurisdiction already 
eonfcTTcd on Magistrates under s. 2S n nd the eighth column of the second schedule ; 
it was intended to extend to certain Magistrates the power to try juvenile offenders 
for certain off^iuccs wliicli would otherwise have been triable exclusively by the Cqurt 
of Session.® / 

1. ‘May be tried.* — juvenile offender under the age of fifteen years 
charged with an offence, not punishable with death or transportation for life, may 
be tried by a Chief Presidency Magistrate, a District Magistrate or a specially 
authorized Magistrate, and is liable to be sentenced to any punishment except de.ith, 
transportation or imprisonment for a term exceeding seven years (s. 3^). 'Ihe 
object of the section is to do away with the lengthy procedure t>f trial in a Court of 
;$ession in the eases of juvenile offenders. 

This section is permissive in its terms. When a juvenile under the age of 
fifteen years is brought before a Magistrate othor than one of those specially referred 
to in tills section, the Magistrate can. If he chooses, either under s. 0 of the Refor- 
matory Schools Act, 1897^ or under s. 349 of the Criminal Procedure Code, refer 
the matter to the District Magistrate with a view to the case being tried by a special 
Magistrate under this section ; and the District Magistrate of his own volition can 
direct any such case to be tried by a Magistrate having special r^owers. But if 
neither of those courses is adopted, the trials Magistrate can deal with the case under 
the regular provisions of the Code. If tlie**case is one which £e is empowered to try 

» Harish Chandra v. Kanyindra » S. O. R. 

Saredn Sinha, [1937] AU. 220. * Onkar Nath, [IqSt] All. 101. 
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under the second schedule to the Code, he can try it and pass any sentence authorised 
by law. This section enables one of the special Magistrates therein referred to to 
deal with many cases which, apart from that section, could only be tried by a Court 
of Session ; but the section does not invalidate a trial which would be v^d apart 
from it.^ 

30. In the territories respectively administered by the Lieutenant- 

Offences not Governors of the Punjab and the Chief Conunis- 
punishable , with sioners cf Oudh, the Central Provinces, Coorff 
death. * and Assam, in Sind, and ip those parts of the other 

provinces in -which there are Deputy Commissioners or Assistant 
Commissioners the Provincial Government may, notwithstanding any- 
thing contained in section 29, invest the District Magistrate or any 
Magistrate of the first class, with power to try as a Magistrate all 
offences not punishable with death. 

B. — Sentences which may he passed by Courts of various Classes. 

The Code first enumerates the Courts by which different offences can be tried, 
and then proceeds to define the limits of sentences which they can pass. These 
limits show the maximum sentence which a Court can pass ; they have nothing to 
do with the maximum penalty provided for an offence. The High Court can jMiss 
any sentence provided by law ; so also can a Sessions Judge or Additional Sessions 
Judge, but any sentence of death passed by the latter is subject to dhnfirmation by 
the High Court. An Assistant Sessions Judge (s. SI) or a Magistrate specially 
empowered under s. SO can pass any sentence short of a sentence of death, or trans- 
portation or imprisonment exceeding seven years. The powers of Magistrates 
are much more limited. A Magistrate of the first class can award imprisonment 
up to two years (inclusive of solitary confinement, if any), a fine of Rs. 1,000 and 
whipping. A second class Magistrate may impose imprisonment for six months 
inclusive of solitary confinement) and a fine of Rs. 200 ; and a third class JVlagistrate’s 
power is limited to imprisonment for one month and a fine of Rs. 50. It is open to 
the Magistrate to combine the sentences (s. 32). 

There are special rules for cases in which a Edropean British subject Is con- 
cerned. A Court ^f Session can sentence him to death, penal servitude, impri- 
sonment or fine ; but a District Magistrate or a Magistrate of the first class can 
only pass a sentence of imprisonment for two years or a fine of Rs. 1,000 or both 
<s. d4A). 

Sentences which 31. (7) A High Court may pass any sentence 

JudSi authorized by law. 

may pass. (2) A Sessions Judge or Additional Sessions 

Judge m^y pass any sentence authorized by law ; but any sentence of 
death passed by any such Judge Shall be subject to confirmation by 
the High Court. 

(3) An Assistant Sessions Judge may pass any sentence authorized 
by law, except a sentence of death or of transportation for a term 
exceeding seven years or of imprisonment for a term exceeding seven 
years. ^ 

Sentences which 32. (7) 'The Courts of Magistrates may pass 

Magistrates ^ may following sentences, namely : — 

pass* ^ 

* JaJai, (1961) 36 Bom. JL. R. 435; Natvarlal, (1080) 83 Bom. B. R. 312. 

a' 
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(a) Courts of Presidency i 
Magistrates and of 
Magistrates of the 
first class : 


1 


(6}XCourt8 of Magistrates 
of the second class : f 


(c) Courts of Magistrates! 
of the third class: r 


Imprisonment for a term not exceeding two 
years, including sucdi sdlitaiy OQnfineme;pt as is 
authorized by law; 

Fine not exceeding one thousand rupees ; 
Whipping. 

Imprisonment for a term not exceeding six 
months, including ' such solitary confinement as is 
authorized by la\|; 

Fine not exceeding two hundred rupees; 

Imprisonment for a term not exceeding one 
month ; 

Fine not exceeding fifty rupees. 


(I?) The Court or any Magistote ^y pa^s any laiirfiil sentmee, 
combining any of the sentences which it is authorized by law to pass, 
(d) [Repealed by fhe Whipping Act (IV of 1909), s. 8 and eeh.] 


COMMENT. — ** Solitary confinement.” See as. 78 and 74 of the Indian 
Penal Code. 

The Court has a full discretion to pass a sentence of imprisonment for any 
period less than the maximum. A sentence of imprisonment till the rising of the 
Court can be passed.^ 

Power of Magis- 33 * (^) Court of any Magistrate may 

trates to sentence award such terms of imprisonment in default of pay- 
to imprisonment in jnent of fine as is authorized by law^ in case of such 
default of fine. default : 


Proviso as to Provided that — 

certain cases. 

(а) the term is not in excess of the Magistrate’s powers under this 
Code ; 

(б) in any case decided by a Magistrate where imprisonment has 
been awarded as part of the substantive sentence, the period of impri- 
sonment awarded in default of payment of the fine shall not exceed 
one-fourth of the period of imprisonment which such Magistrate is 
competent to inflict as punishment for the offence otherwise than as 
imprisonment in default of payment of the fine. 

(2) The imprisonment awarded under this section may be in 
addition to a substantive sentence of imprisonment for the 'maximum 
term awardable by the Magistrate under section 92. 

COMMENT. — Where a fine is imposed 6n an accused, and it is not paid, the 
law provides that he can be imprisoned for a further term in addition to the sub- 
stantive imprisonment awarded if any. This section' defines the limits of a Magis- 
trate's power to award imprisonment in default of payment of fine. 

There is a limit to the power of Magistrates to award fines (s. 82) ; but the 
powers of a Sessions Court or the High Court are ** unlimited though the fines 
cannot be ** excessive ** (s. 68, I. P. C.). There aie limits placed on imposition of 
imprisonment for failure to pay a fine. The Penal* Code provides^ (1) where an 
offence is punishable with imprisonment and fine, the imprisonment in default of 
fine can only extend to one-fourth of the famximum imprisonment tlut can be im- 
posed, and can be rigorous or simple as the substantive imprisonment could be 

A Nodar, [1845] Mad. 529. 
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(88.' 669 66, 1. P. C.) ; (2) where the offence is punishable with fine only, the imprison- 
ment in delhult can only be simple ; and must conform to the following scale : (a) 
for fines of Rs. 50 and under, imprisonment for two months, (5) fines from Rs. 51 
to Rs. 100, imprisonment for four months ; and for fines of Rs. 100 and above, six 
months’ imprisonment (s. 67, I. P. C.). To this limitation the Procedure Code 
has added one more, that the imprisonment can only extend to one-fourth of the 
jurisdiction of the Magistrate to award. 

1.^ * Authorized by law ’.y-See ss. 68 to 67 of the Indian Penal Code. 

Proviso (b). — The effect of this proviso is that the trying Magistrate can 
inflict only one-fourth of the period of impriscmiiient which he could award for 
the offence. In other words, the Presidency or first class Magistrate can impose 
a maximum of six months’ imprisonment ; a second class Magistrate, a maximum 
of one and a half month ; and a third class Magistrate, only a sentence of one-fourth 
of a month as maximum.^* 

Sub-section (2). — ^A Magistrate can pass the maximum sentence of imprison- 
ment under s. 82 and add to it the sentence in default of payment of fine. 


34. The Court of a Magistrate, specially empowered under section 
Higher powers ^0, may pass any sentence authorized by law, 
of certain District except a sentence of death or of transportatipn for 
Magistrates. a term exceeding seven years or imprisonment 

for a term exceeding seven years. 


34A. Notwithstanding anything contained in sections 81, 32 


Sentences which 
Courts and Magis- 
trates may pass 
upon Ruropean 
British subjects. 


and 34 — 

(a) no Court of Session shall pass on any 
European British subject any sentence other than a 
sentence of death, penal servitude, or imprison- 
ment with or without fine, or of fine, and 


(5) no District Magistrate or other Magistrate of the first class 
shall pass on any European British subject any sentence other than 
imprisonment which m^y extend to two years,* or fine which may extend 
to one thousand, rupees, or both. 


35. (i) When a person is convicted at one trial^ of two or more 

Sentence in cases offences, the Court may, subject to the provisions of 
of conviction of section 71 of the Indiw Penfd Code, sentence* him, 
several offences at for such offences, to the several punishments pres- 
one trW. ^ cribed therefor which such Court is competent to 

inflict;* such punishments, when consisting of imprisonment or 
transporf|Ltion to commence the one after the expiration of the other* in 
such order as the Court may direct, unless the Court directs that such 
punishments shall run concurrently.* 


(2) In the case of consecutive sentences, it shall not be necessary 
for the Court, by reason only of the aggregate punishment for the 
several offences being in excess of the punishment which it is competent 
to inflict on conviction of a single offence, to send the offender for trial 
before a higher Coi^ : 

Maximum ^ Provided follows ; — 

of punishmeht. * * 


1 


Venkaieaagadu^ (1887) 10 Mad. 165. 
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(«) in no case shall such person be sentenced to imprisonment for 
a longer period than fourteen years : 

(b) if the case is tried by a Magistrate (other than a Magistrate 
acting under section 84), the aggregate punishment shall not exceed 
twice the amount of punishment which he is, in the exercise of his 
ordinary jurisdiction^competent to inflict. 

(3) For the purpose of appeal, the aggregate of consecutive 
sentences passed under this section in case of convictions for several 
offences at one trial shall be deemed to be a single sentence. 

[The Explanation and Illustration were repealed by Act XVIII of 
1923, 8. 7.] 

COMMENT. — This section relates to the quantum of the punishment that 
the Court has jurisdiction to pass where the accused is convicted of two or more 
offences at one trial (ss. 234, 235, 236 and 280). The Court may pass separate sen- 
tences, subject to the provisions of s. 71 of the Indian Penal Code, for the several 
offences of which the Court flndj the accused guilty. The aggregate punishment 
and the length of the period of imprisonment must not exceed the limit fixed by 
the provisos. Section 71 of the Indian Penal Code provides (1) that where an 
offence is made up of parts each of which parts is itself an offence the offender can 
be punished only for one of such offences ; (2) that where an offence fiills under 
two or more definitions of offences or where several acts, each of whicdi is an offence, 
constitute when combined a different offence, then the punishment could be awarded 
only for any one of such offences. These are rules of substantive law. The present 
section is a rule of procedural law. 

1. * At one trial *. — ^These words are the key-note to the section. The 
section applies only when more offences than one are tried at the same trial. It is 
not necessary in order to give separate punishments that the two offences should be 
distinct ; and a man can be convicted of and separately punished for any two of- 
fences, subject to the provisions of s. 71 of the Indian Penal Code.^ 

2. * May .... sentence *. — ^The passing of separate sentences is not obli- 
gatory: it is only optional.. 

3. * Which such Court ia competent to inflict.* — ^These words refer back 
to 6. 32 which defines the powers of different grades of MagisVirates to award sen- 
tences. 

4. * To commence the one after the expiration of the other,* i.e. con- 

secutivdy. When nothing is said, one sentence ordinarily operates at the ex- 
piration of another. - 

5. * Unless the Court directs that such punishments shall run con- 
currently. * — It is in the option of a Magistate who passes different sentences on 
an accused at the trial to order that they shall run all together, i.e., the lesser sen- 
tences to be merged in the greatei. Any sentence of imprisonment in default of 
fine has to be in excess of, and not concurrent with, any other sentence of impri- 
sonment to which the prisoner may have been sentenced. The Court has no power 
to make various sentences of imprisonment in default of payment of fine concurrent 
with each other.* The section authorises the passing of concurrent sentences 
in cases of sentences of imprisonment.* 

GASES. — A person who steals a calf and then kills it is guilt) of the offences 
of theft (s. 379, Penal Code) and mischief 420, Penal Code), and is liable to be 

* Paw Din, {198.3] Ran. 68. MUhoo, [1942}* Kar. 1. v 

* Channan Sing/k, [1940] lah. 143; * YenkeAaswamy, [1037] Ran. 866. 

Konda Moqpan, [1987] Mad. 862 ; 
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Gonyicted and sentenced separately.^ The accused stole a buUodc from the Jungle, 
where it was put to graze by its master, a cartman, and then killed it for food* 
He was convicted of the offences of theft and mischief at one trial and was sentenced 
separately for each offence. It was held that the sentences were legal.* 

C. — Ordinary and Additional Powers. 

36. All District Magistrates, Sub-divisional Magistrates and 

. Magistrates of the first, second and third classes, 

have the powers hereinafter respectively conferred 
* . upon them and specified in the third schedule. 

Such powers are called their “ ordinary powers,” 

37. In addition to his ordinary powers, any Sub-divisional 
Additional Magistrate or any Af agistrate of the first, second or 

powers conferrable thM ' class may be invested by the Provincial 
on Magistrates. Government or the District Magistrate, as the case 
may be, with any powers specified in the fourth schedule as powers 
with which he may be invested by the Provincial Government or the 
District Magistrate. 

38. The power conferred on the District Magistrate by section 87 
Control of Dis- shall be exercised subject to the control 6f the 

trict Magistrate’s Provincial Government, 
investing power. 

D. — Conferment^ Continuance and Cancellation of Powers. 

39. (i) In conferring powers under this Code the Provincial 
Mode of confer- Government may, by order, empower persons 

ring powers. specially by name or in virtue of their office or 

classes of officials generally by their official titles. 

(2) Every such order s^ll take effect from the date on which it is 
communicated to the person so empowered. 

COMMENT. — ^Where a Magistrate is invested with second class powers on 
the date he commences tile trial of a case, but is Sivested with first class powers 
before he finishes it, he is competent to pass sentences on the accused under the 
first class powers.* 

40. Whenever any person holding an office in the service of 

p ^ ftiR Government who has been invested with any powers 

cers^^^inted. under this Code throughout any local area is 
. ^ ‘ appointed to an equal or higher office of the same 

nature, within alike local area under the same Provincial Gk>vemment, 
he shall,, unless the Provincial Government otherwise directs, or has 
otherwise directed, exercise the same powers in the local area in 
which he is appointed. 

COMMENT. — ^This section refers to the transfer of a Magistrate from one 
district or area to another, and points to the investing of powers as personal. A 
Bfamlatdar (revenue officer) inv«pted by name with second class powers in a district 
retains them Uunigh he ceases to be a Mamlatdar, his revenue title being matter 
of description only.^ But when a Mi^gistrate is transferred from one district to 

* BhoBSHm Surjit *(1985) 88 Bom.'* ^ Bama, (1887) Unrep. Cr. C. 822; 

L. R. 164, *0D Bom. 6&7. • Ijssfminarc^ian Karki^ (1928) 80 Bom. 

* Paso Din. {1988] Ran. 68. L. R. 1050. 

*• Perahad. (1885) 7 All. 414, f.b. 
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another, he ceases to have jurisdiction in his district as soon as he relinquishes 
charge.^ 

41. (I) The Provincial Government may TOthdraw all or any of 
Powers may be powers conferred under this Code on any person 
cancelled. by it or by any officer subordinate to it. 

(2) Any powers conferred by the District Magistrate may be with- 
drawn by the District Magistrate. 


PART III. 

GENERAL PROVISIONS. 

CHAPTER IV. 

Of Aid and Information to the Magistrates, the Police 
AND Persons making Arrests. 

This Chapter deals with the very initial stage of a criminal case. When an 
offence is committed, and before the trial begins, the police-offloer has to find out 
the accused, to investigate the case, and to ascertain the evidence against him. 
To enable him to do this eflEectively and speedily, the law lays obligation on every 
member of the public to give him assistance (ss. 42, 48) ; or to furnish him with 
information (s. 44). It also lays special obligation on village and revenue officers, 
and owners or occupiers of land, to communicate certain information which is likely 
to be within their particular readi (s. 45). 

Public when to 42. Every person is bound to assist aMagistrate 
assist Magistrate or police officer reasonably demanding his aid, 
and police. whether withiti or without the presidency-towns, — 

(a) in the taking or preventing the escape of any other person 
whom such Magistrate or police officer is authorized to arrest ; 

(b) in the prevention or suppression of a breach of the peace, or in 
the prevention of any injtuy attempted to be committed to any railway, 
eanal, telegraph or public property. 

COMMENT. — three-fold duty is impq^ on members ‘of the public, who 
are required to assist a Magistrate or police-officer, (1) in the taking or preventing 
the escape of an offender ; or (2) in the prevention or suppression of a breiudi of the 
peace ; or (8) in the prevention of injury to raih<ay, canal, telegraph or public pro- 
perty. Penalty for omission to do so is provided in s. 187, Indian Penal Code. 
The demand made on the public should be ** reasonable.** Obviously the law does 
not intend that police-officers should have a general power of calling upon members 
of the public to join them in doing the work for whiUi they are paid, such as tracing 
out the whereabouts of an absconding criminal or collecting evidence to warrant 
his conviction.* 

« 

* AMHia Santp, (1881) 8 All. 568. ■ JoN PmuoS. (1820) ^ All. 814, 

V.B. ; Bakaant v. KMtm, (1896) 16 816. r 

AIL 114. 
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43. When a warrant is directed to a person other than a police- 
Aid to person, officer, any other person may aid in the execution 

other than *^lice^ of such warrant, if the person to whom the warrant 
officer, Axecuting is directed be near at hfmd and acting in the execu- 
warrant. warrant. 

44. (1) Every person, whether within or without the presidency- 
PnbKc to give towns, Sjrare of the commission of, or of the intoi- 

infonaatiorf of oer- tion'of any oth» person to commit any offence puni- 
tain offences. shable under any of the following sections of the 

Indian Penal Code (namely), 121, 12lA, 122, 128, 124, 124A, 125, 126, 
180, 148, 144, 145, 147, 148, 802, 808, 804, 882, 892, 898, 894, 895, 896, 
897, 898, 889, 402, 485, 486, 449, 450, 456, 457, 458, 459 and 460, shall, 
in the absence of reasonable excuse, the burden of proving which shall lie 
upon the person so aware, forthwith give information to the nearest 
Magistrate or police-officer of such commission or intention. 

(2) For the purposes of this section the term offence ” includes 
any act committed at any place out of British India which would con- 
stitute an offence if committed in British India. 

• 

COMMENT. — This section imposes a duty on every person to give informa- 
tion of certain offences, viz., oitences against the State, unlawful assembly, rioting, 
murder, theft after preparation to cause death, hurt or restraint, robbery, dacoity, 
mischief by arson and house-trespass. This duty ceases when information has 
reached the police in some other way.^ Penalty for breach is provided for by 
ss. 176 and 202, Indian Penal Code. 

45. (1) Every village-headman, village accountant, village 
VUlage-headmen, watelu^, village polic^officer, owner or occupier 

accountants, land- land,^ and the agent of any such owner or occupier 
holders and’ others in charge of the management of that land, and every 
bound to rq[>ort officer employed in the collection of revenue or rent 
certain matters. Crown or the Court of 

Wards, shall forthwith communicate to the nearest Magistrate or to the 
officer in charge of the nearest police-station, whichever is the nearer, 
any information which he may possess respecting — 

(а) 1j]be permanent or temporary residence of any notorious receiver 
or vendor of stolen property in any village of which he is headman, 
accouhtant, watchman or police-officer, or in which he owns or occupies 
land, or is agent, or collects revenue or rent ; 

(б) * the resort to any place within, or the passage through, such 
village of any person whom ise knows, or reasonably suspects, to be a 
thug, robber, escaped convict or proclaimed offender ; 

(c) the commission of, or intention to commit, in or near such 
village any non-bailable offence or any offence pimishable under section 
148, 144, 145, 147, or 148 of the Indian Penal Code ; 

(d) the occurrence in or neqr such village of any sudden or unna- 
tural death or of hny death undei* suspicious circumstances or the dis- 
covery in o# near sudli village of any coipse or part of a corpse, in circum- 

« ^ Soda, (1808) Unrep. Cr. C. 674 ; Gopal Singh, (1892) 20 Cal. 816. 
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stances which lead to a reasonable suspicion that such a death has 
occurred or the disappearance from such village of any person in circum- 
stances which lead to a reasonable suspicion that u non- bailable offence 
has been committed in respect of such person ; 

(e) the commission of, or intentidh to commit, at any place out of 
British India near such village any act which, if committed in British 
India, would be an offence punishable under any of the following sections 
of the Indian Penal Code, namely, 231, 232!^ 288, 284, 285, 236, 287, 288, 
802, 804, 882, 892, 398, 894, 895, 896, 897, 898, 399, 402, 485, 486, 449, 
450, 457, 458, 459, 460, 489A, 489B, 489C, and 489D; 

(/) any matter likely to affect the maintenance of order or the 
prevention of crime or the safety of person or property respecting which 
the pistrict Magistrate, by general or special order made with the. 
previous sanction of the Provincial Government, has directed him to 
communicate information. 

(2) in this section — 

(i) village^’ includes village-lands ; and 

(ii) the expression “ proclaimed offender ” includes any person 
proclaimed as an offender by any Court or authority established or 
continued by the Central Government or the Crown Representative in 
any part of India, in respect of any act which, if committed in British 
India, would be punishable under any of the following sections of the 
Indian Penal Code, namely, 802, 804, 382, 892, 898. 894, 895, 896, 397, 
398, 899, 402, 485, 486, 449, 450, 457, 458, 459 and 460. 

(3) Subject to rules in this behalf to be made 
vil^^he* toT* b ^ Provincial Government, the District Magistrate 

DIs^^ Ma^stmte Sub-divisional Magistrate may from time to time 

or Sub-divisional appoint one or more persons with his or their consent 
Magistrate in ccr- to perform the duties of a village-headman under 
tain cas^ for pur- section whether a villagp-hcadman has or has 

o IS sec- appointed for that village under any other 

law. 

COMMENT. — ^This section casts a duty on village officers and owners or 
occupiers of land of immediately giving information about certain offences to the 
nearest Magistrate or police-officer. As compared with the foregoing;, section, the 
duty cast here is absolute and immediate. The duty is rooted in the fact of the 
responsible position enjoyed by village officers or owners of lands in villages. The 
offences enumerated are of such a character* that they would easily escape the 
vigilance of the police, unless the local officer rendered them immediate •assistance- 
penalty for breach of provisions of the section Js provided in s. 176 of the Indian 
Penal Code. 

It must be^hown that the person bears the character impressed by the section, 
that an offence has in fhet been committed, that the person knows the commission 
of the offence, and that be wilAiIIy omitted to giv# the information. If the police 
have once got the information from any other source, the Ijabilit3)^cea8e8.^ 

1. ^ Owner .... of land.* — ^This phrase does not include the owner of a 

house in a village.* * 

* Sdshi Musan CAuckrabuUu, (1678) * AcktOJfy, * (1888) 1^" Mad. 92; 

4 Cal. 028 ; Gopal Sif^A^ (1892) 20 Cal. liiru Satua, (1928) 80 Bom. L. R. 
816 ; Pandya Nayak, (1884) 7 Mad. 486. 1570, 53 Bom. 184. 
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Resisting en- 
deavour to arrest. 


CHAPTER V. 

Of Arbest, Escape and Retaking. 

A- — Arrest generally. 

46. (i) In making an arrest the police-officer or other person 

.1 making the same shall actually touch or confine the 
body of the person to be arrested, unless there be a 
submission to the custody by word or action. 

(2) If such person forcibly resists the endeavour to arrest him, or 
attempts to evade the arrest, such police-officer or 
dcS^ur*"to arrS' person may use all means necessary to effect 

the arrest. 

(5) Nothing in this section gives a right to cause the death of a 
person who is not accused of an offence punishable with death or with 
transportation for life. 

COMMENT. — ^This section describes the mode in whicl^ arrests are to be 
made. Sections 46 to 53 contain general provisions about arrests, which may be 
under a warrant (ss. 75 to 86), or without a warrant (ss. 54-67). * 

When an arrest is made under a warrant, the police-officer must notify the 
substance thereof to the person to be arrested, or if so required, must show liim 
the warrant (s. 80), else, the arrest is not legal.^ 

47. If any person acting under a warrant of arrest, or any police- 
Search of place officer having authority to arrest, has reason to 

entered by person believe that the person to be arrested has entered 
sought to be ar- into, or is within, any place, the person residing in, 
or being in charge of, such place shall, on demand of 
such person acting as aforesaid or such police-officer, allow him free 
ingress thereto, and afford all reasonable facilities for a search therein. 

48. If ingress to such place cannot be obtained under section 47 it 
Procedure where shall be lawful in any case for a person acting under 

ingress not obtain* a warrant and in any case in which a warrant may 
issue, but cannot be obtained without affording the 
person to be arrested an opportunity of escape, for a police-officer to 
enter imeh place and search therein, and in orfer to effect an entrance 
into such place, to break open any outer or inner door or window of any 
house or place, whether that of the person to be arrested or of any other 
person, if after notification of his authority and purpose, and demand 
of admittance duly made, he cannot otherwise obtain admittance : 

Provided that, if any such place is an apartment in the actual occu- 
pancy of a woman (not ^ing the person to be anest- 
saiMuw who* according to custom,. does not appear in 

^ public, such person or police-officer shall, before 
entering su<m apartment, give nptice to such woman that she is at 
liberty to withdrai^ and shall afford her every reasonable facility for 
withdrawing, and mi^r then break open the apartment and enter it. 

• ^ ^ Amor Noth, (1888) 5 All. 318. 
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49. Any police-officer or other person authorized to make an arrest 
break break open any outer or inner door or window of 


Power to 
ojpen doors and 
windows for pur- 
poses of liberation. 


any house or place in order to liberate himself or any 
other person who, having lawfully entered for the 
purpose of making an arrest, is detained therein. 


No unnecessary 
restraint. 


50. The person arrested shall not be subjected 
to more restraint than is necessary to prevent his 
escape. ^ * 


51. Whenever a person is arrested by a police-officer under a 

warrant which does not provide for the taking of 
ed peons' bail, or under a warrant which provides for the 

taking of bail but the person arrested cannot 

furnish bail, and 

whenever a person is arrested without warrant, or by a private per- 
son under a warrant, and cannot legally be admitted to bail, or is unable 
to furnish bail, 

the officer making the arrest or, when the arrest is made by a private 
person, the police-officer to whom he makes over the person arrested, 
may search such person, and place in safe custody all articles, other than 
necessary wearing-apparel, found upon him. 

52. Whenever it is necessary to cause a woman to be searched, the 
Mode of search- search shall be made by another woman, with strict 

ing women. r^ard to decency. 


53. Tlie officer or other person making any arrest under this Code 
may take from the person arrested any offensive 
weapons which he hf^ about his person, and shall 
^ deliver all weapons so taken to the Court or officer 
before which or whom the officer or person maldng the arrest is required 
by this Code to produce the person arrested. * 


B- — Arrest uAihout Warrant. 

When police may 54. {!) Any police-officer may, without an 

arrest without war- order from a Magistrate and without a warrant, 
•■ant. arrest — • 

^ firsts any person who has been concerned in any cogpizable offence or 
aji^ainst whom a reasonable complaint has. been made or credible informa- 
tion^ has been received, or a reasonable suspicion^ exists of bi^ having 
been so concerned ; 

secondly t any person having in his possession without lawful excuse, 
the burden of. proving which exQUse shall lie on such person, any imple- 
ment of house-breaking ; 

thirdly, any person who has been procULimed as an oSSmder* either 
under this C!ode or by order of the Provincial Govemm^tr; 

fourthly, any pinmn in whose pfAsession anything is found which 
may reasonably be suspected to be stolen property gnd who n^y reason- 
ably be suspected of having committed an offence with refi»ence to such 
thing ; . . 
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fifthly, any person who obstructs a police-officer while in the execu- 
tion of his duty, or who has escaped, or attempts to escape, from lawful 
. custody ; 

sixthly, any person reasonably suspected of Being a deserter from 
Her Majesty’s Army, Navy or Air Force ; [or from any unit of Indian 
States Forces declarcd under the Indian Extradition Act, 1908 (XV of 
1908), to be a unft desertion from which is an extradition offence] f; 

seventhly, any person wfat> has been concerned in, or against whom 
a reasonable complmnt has been made or credible information has been 
received or a r^isonable suspicion exists of his having been concerned in, 
any act committed at any place out of British India, which, if committed 
in British India, would have been punishable as an offence, and for which 
he is, under any law relating to extradition or under the Fugitive Offen- 
ders Act, 1881, or otherwise, liable to be apprehended or detained in 
custody in British India ; 

eighMy, any released convict committing a breach of any rule made 
under section 565, sub-section (3) ; 

ninthly, any person for whose arrest a requisition has been received 
from another pouce-officar, provided that the requisition specific^ the 
person to be arrested and the offence or other cause forwhichthe an^t is 
to be made and it appears therefrom that the person might lawfully be 
arrested without a warrant by the officer who issued the requisition. 
(2) This section applies also to the police in the town of Calcutta. 
COMMENT. — Cases where the police-offioer may arrest without a warrant 
are specified in Schedule II, column 8, of the Code. The section enumerates nine 
categories under which the police may arrest without warrant. There are other 
sections in the Code which confer similar powers on the police, viz., s. 56 (arrest 
of vagabonds, habitual robbers, etc.), s. 67 (refusal to give name and address by 
a person who has committed a non-cognizable offence in the presence of a police- 
officer), 8. 151 (a person designing to commit a cognizable offence), and s. 401 (S) 
(a person committing a breach of the cM>ndition on iifhicA a sentence has been sus- 
pended or remitted /uid the Government have cancelled the suspension or remis- 
sion). 

If a police-officer makes a wrong arrest under a bona fide mistake he is pro- 
tected.^ The arrest even if illegal does not affect the trial of the esase.* 

This section is not controlled by s. 56 which requires a written order when 
the arrest is without a warrant.* It is not incumbent upon a superior officer of 
the polibe to comply with the formalities mentioned in s. 56.* 

Clause 1. — 1. ' * Credible ioformatioii ’ or * reasonable suspicion * upon 
which an arrest can be made by a police-officer must be based upon definite facts 
and materials placed before him, w))ich the officer must consider for himself, before 
he can take any action. The existence of a warrant is equivalent to credible in- 
formation,* and it matters little that the warrant is not entrusted to the police- 
officer.* 

* Bhawoo Jivaji v. Mtdji JDayal, tram Mahomed Ismail, (1985) 13 Ran. 

(1888) 12 Bom. 877 ; Dalip, (1896) 18 754. 

All. 246. • * MahoTani of Ndhha v. Prooinee 

* Madho Dhobi, ,(1903) 81 Cal.* , of Madras, n942] Mad. 696. 

557 ; Bavalu Kesigadu, (1902) 26 Ma^ * Gopal Singh, (1918) 80 All. 6. 

124. ^ ^ ^ • RatnaMudaH,(1917)40MBd.lU28. 

* KeshaoUd HiraJUd, (1986) 88 Bom. f Added by Ordinance No. XLVIII 
L. R. 971, [1987] Bom. 127, dissenting of 1944, S. 2. 
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Clause 2. — ^The police-officer must have definite knowledge or at least definite 
information that a certain person is in possession of an implement of house-break- 
ing before putting that person under arrest. The making of an arrest in the absence 
of such knowledge or information is illegal and therefore the person has a right of 
private defence against it, even though an implement of house-breaking may actually 
be found on searching the person after the arrest.^ 

Clause 3. — 2. * Any person who has been proclaimed as an offender.* 

— The expression proclaimed offender ** has h^n defined in s. 45(2) (if).* 

Clause 7. — ^This clause enables a British police-officer to arrest a person in 
British India for certain offences committed out of British India ; but it does not 
finable a police-officer of a Native Indian State to arrest such a person in British 
India.» 

Clause 9. — The word * requisition * is quite general and covers a telephonic 
message. A police-ofilccr can order the arrest of a person by means of a tel^honic 
message.^ 

Arrest of vaga- ,55. (i) Any officer in charge of a police 

bonds, habitual station may» in like manner, arrest or cause to be 
robbers, etc. arrested — 

(а) any person found taking precautions to conceal his presence 
within the limits of such station, under circumstances which afford reason 
to believe that he is taking such precautions with a view to committing 
a cognizable offence ; or 

(б) any person within the limits of such station who has no osten- 
sible means of subsistence, or who cannot give a satisfactory account of 
himself; or 

(c) any person who is by repute an habitual robber, house-breaker 
or thief, or an habitual receiver of stolen property knowing it to be stolen, 
or who by repute habitually commits extortion or in order to the com- 
mitting of 'extortion habifiually puts or attempts to put persons in fear 
of injury. 

(2) This section applies also to the police in the*town of Calcutta. 

COMMENT. — ^This section is intended for suppression of habitual bad cha- 
racters whom an officer in charge of a police-station suddenly finds within his circle, 
or about whom he has good cause to fear that th^ will commit serioun harm before 
there is time to apply to the nearest Magistrate empowered to deal with the cf^se 
under s. 112.* The habit has to be made out ; it is not enouj(h that the accused 
was suspected to be concerned in several offences.* This section refers to a police- 
officer in charge of a police-station whereas the preceding section refers %o a police- 
officer. 

1. * In like maimer *: — ^These words refer tb s. 64, which gives a police- 

officer power to arrest without an order from a Magistrate and without a warrant 
in certain specified cases.* ^ 

^ Abdul Hakim, [1942] All. 86. * Daulat Singh, (18fl) 14 All. 45, 

* Mukund Baku Veihe, (1894) 19 46. . 

Bom. 72, overruled by this clause. ' * Appasami MudaBar, (1924) 47 

« DM, (1907) 29 All. 877. Mad,. 442. • 

* Maharani of Nabha v. Prmnnee * Neptd, (1918) 85 .All. 407. 
of Madras, [1942] Mad. 696. 
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56. (i) When any officer in charge of a police-station or any 

Piooedure when poHce-officcr making an mves%ation under Chapter 

pdUloe-offloer de- XIV requires any officer suterdinate to him to arrest 
putes subordinate without a warrant (otherwise than in his presence) 
to arrest without any person who may lawfully be arrested without a 
warranty he shall deliver to} the officer required to 
make the arrest an order in writing, specifying the person to be arrested 
and the ofi^nce or other- caifte for which the arrest is to 1^ made. 
The officer so required shall, before making the arrest, notify to the 
person to be arrested the substance of the order and. if so required 
by such person, shall show him the order. 

( 2 ) This section applies also to the police in the town of Calcutta. 

COMMENT. — ^This section points out that where any officer in charge of a 
police-station requires any officer subordinate to him to arrest' without a warrant 
any person, he may deliver to the officer required to make arrest an order in writing.' 
It may be compared with s. 80 on the one hand and s. 54 on the other. The power 
which a police-officer has under s. 54 to act on his own initiative and arrest with- 
out a warrant a person concerned in a cognizable offence* is quite unaffected by 
this section.* 

• 

57. ( 1 ) When any person who in the presence of a police-officer 

has committed or has been accused of committing a 
non-cognizable offence refuses, on demand of such 
officer, to give his name and residence or gives a name 
or residence which such officer has reason to believe to be false, he may 
be arrested by such officer in order that his name or residence may be 
ascertained. 

( 2 ) When the true name and residence of such person have been 
ascertained, he shall be released on his executing a bond, with or without 
sureties, to appear before a Magistrate if so r^uired : 

Provided that, if speh person is not resident in British India, the 
bond shall be secured by a surety or sureties resident in British India. 

(5) Should Ihe true name and residence of such person not be 
ascertained within twenty-four hours from the time of arrest or should he 
fail to execute the bond, or, if so required, to furnish sufficient sureties, 
he shall forthwith be forwarded to the nearest Magistrate having 
jurisdiction. 

GOMMENT.-4A step little short of arrest is the ascertainment of the name 
and residence of a person. The section applies only to a person (1) who commits 
a non-coghtzable offence in the presence of a police-officer, or (2) who is accused 
of committing such offence before such officer. If the name and address arc as- 
certained or otherwise known to the police-officer,* the pmoa is to be released on 
his executing a bond to appear before a Magistrate. If the person does not give 
his name or residence,* or gives a name and residence which are not true, he may 
be taken into custody pending thc^ ascertainment. He can on no account be detained 
beyond twent>«four hours, but should be placed before a Magistrate. 

u ^ 

> Nepai, (1918) 85'All. 497, 408. ' * Gopat Naidu, (1022) 4U Mad. 

■ 5hri<0k<9r,'[1041] Ran. 148. 605, f.b. 

* KriBhun Mandur, (1926) 5 Pat. * OooUtb Basul, (1008) 5 Bom. L. R. 
588.. ’ 597. 
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58. A police-officer for the purpose of arresting without war- 
Punuit of of- rant any person whom he is authorized to arrest 

lendera into other under this Chapter, pursue such person into any 
Jurisdictions. place in British India. 

COMMENT. — Ordinarily a British police-officer is not at liberty to go outside 
Britidk India and to arrest there an offender without a warrant. If he is pursuing 
an offender whom he can arrest without warrant, and such offender escapes into any 
|daoe in British India, he can be pursued and &rreBted by a Britishr police-offioer 
without warrant. See also b. 60. 

59. (1) Any private person may arrest any person who in his view 
Arrest by private commits a non-bailable and cognizable offence, or 

persons and proce- any proclaimed offender, and, without unnecessary 
dure on such arrest, delay, shall make over any person so arrested to a 
police-officer, or, in the absence of a police-officer, take such person or 
cause him to be taken in custody to the nearest police-station. 

(2) If there is reason to believe that such person comes under the 
provisions of section 54, a police-officer shall re-arrest him. 

(d) If there is reason to believe that he has committed a non- 
cognizable offence, and he refuses on the demand of a police-officer to 
give his name and residence, or gives a name or residence which such 
officer has reason to believe to be false, he shall be dealt with under the 
provisions of section 57. If there is no sufficient reason to believe that 




COMMENT. — A private penon ia entitled to arrest any person (1) wbo in 
his view^ cdnunits a non>bailable Mid cognizable offence, or (2) who is a proclainied 
offender. He must without unnecessary delay make over such person to a police- 
oiRoer, or either take him or cause him to be taken* to the nearest police-station. 
If BUt^ person is liable to be arrested under s. 54, be shall be re-arrested by the 
police-officer. If be is believed to have eominitted a non-cognizable offence, his 
name and residence ate to be ascertained. If he is l^riieved to have oommitted 
no offence, he ia to be set at liberty. 

This right of arrest arises under the common law which apidies to India.* 

60. A police-officer making an anest without waxrant shall, vrith. 

- out unnecessary delay and subject to the provisions 
tote’^cen^bri^ herdn containra as to hul, take or seni^uie person 
or offl- arrested before a Magistrate having jurisdiction in 
oer in riiarge of the case, or before the officer in c£ar^ of a police- 
poUoe-station. station. 

61. No police-officer shall detain in custody a person arrested 
Person arrested without Warrant for a longer period than under all 

not to be detained the ciircumstanoes of the case is reasonable, and such 
more than twenty- period shall not, in the absence of a special order of a 
four hours. Magistrate under section 167, excera twenty-four 

hours exclusive of the time necessary for the journey firom the place of 
arrest to the Magistrate’s Court. * , 


* SoM He, (1907) 85 CaL 861. (1007) i» AIL B7i.i 

• PetaOu, (1888) 11 Bind. 480; ■ SamaeMimi Awv, (1921) 44 Had. 

Jokrt. (1001) 28 AIL 866; Poniddhan 018. 
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COMMENT. — ^When a person is arrested under a warrant, s. 81 becomes 
applicable. When he is arrested without a warrant, the police-officer can keep 
him in custody for a period not exceeding twenty-four hours. Before the expira- 
tion of such period, the arrested person has to be produced before the nearest 
Magistrate, who can, under s. 167, order bis detention for a term not exceeding 
fifteen dBys on the whole.^ Or he can be taken to a Magistrate who has jurisdic- 
tion to try the case, and such Magistrate can, under s. 344, remand the person 
into custody for a term not exceeding fifteen days at a time. The intention of 
the Legislate is that an accused person should be brought before a Magistrate 
competent to try or commit with as little delay as possible.* 

62. Officers in charge of police-stations shall report to the District 

Magistrate, or, if he so directs, to the Sub-divisional 
Polte to report Magistrate, the cases of all persons arrested without 
app sions. warrant, within the limits of their respective stations, 
whether such persons have been admitted to bail or otherwise. 

63. No person who has been arrested by a police-officer shall be 

Discharge of per- discharged except on his own bond, or on bail, or 

son apprebendedT under the specifd order of a Magistrate. 

64. When any offence is committed in the presence of a Magistrate 
Offence commit- within the local limits of has jurisdiction, he may 

ted in Magistrate's himself arrest or order any person to arrest the 
presence. offender, and may thereupon, subject to the provi- 

sions herein contained as to bail, commit the offender to custody. 

65. Any Magistrate may at an^ time arrest or direct the arrest, in 

Arrest by or in his presence, within the local limits of his jiirisdiction, 

presence of Magis- of any person for whose arrest he is competent at the 
time and in the circumstances to issue a warrant. 


66. If a person in lawful custody escapes or is rescued, the person 
Power, on escape, from whose custody he escaped or was rescued may 
to pursue and imidediately pursue and arrest him in any place in 
retake. , British India. 


Provisions of sec- 
tions 47, 48 and 40 
to apply to airests 
under section 66. 


67. The provisions of sections 47, 48, and 49 
shall apply to arrests under section 66, although the 
person m^ii^ any such arrest is not acting under a 
warrant and is not a police-officer having authority 
to arrest. 


CHAPTER Vis 

Of Processes to compel Appearance. 

Thb processes to compel app^rance ore dealt with here. (1) Summons (s. 68), 
(2) Warrant (8,*75). Whether a summons or warrant should issue in the first in- 
stance is determined by col. 4 of sch. Where a summons has failed to secure 
attendance, itja open the Court or Magistrate to issue a warraot (s. 90). In 

* Engadu^ (1687) 11 Blad. 98. Nagendra Naih ChakravarH, (1928) 51 

* •Pofimisoffri, (1882) 6 Mad. 69; Cal. 402. 
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cases where a warrant fails to take effect the procedure of (8) proclamation as 
absconder (s. 88) is taken ; and if the absconder is not forthcoming (4) his property 
is attached and sold (a. 88). One more method of securing attendance is the taking 
of bond with or without sureties (s. 01). 


A. — Summons. 


68. (1) Every summons issued by a Court under this Code shall 
be in writing in duplfbate, signed and sealed by 
Form of sum- presiding officer of such Court, or by such 

other officer as the High Court may, from time to 
time, by rule, direct. 


(2) Such summons shall be served by a police-officer, or, subject to 

such rules as the Provincial Government may pres- 
Summons by cribe in this behalf, by an officer of the Court issuing 
whom served. servant. 

(3) This section applies also to the police in the towns of Calcutta 
and Bombay. 


COMMENT. — ^The summons is a milder form of process. It is either (a) for 
appearance (s. 08), or (6) for producing a document or thing (s. 04). A summons 
for appearance is issued to (1) an accused person (s. 201), or (2) a witness in a sum- 
mons case [s. 244(2) ] or in a warrant case [ss. 252(2), 257(1)], or (3) to a juror or 
assessor (s. 326). 

A summons should be clear and specific in its terms as to the title of the Court, 
the place at which, the day, and the time of the day when, the attendance of the 
person summoned is required, and it should go on to say that such person is not to 
leave the Court without leave, and if the case in which he has been summoned is 
adjourned, without ascertaining the date to which it is adjourned.^ For the form 
of summons, see Sch. V, Form I. 

69. (i) The summpns shall, if practicable, be served personally on 
Summons how person sutkunoned, by dfflivering or tendering to 

served. lilm one of the duplicates of the summons. 

(2) Every person on whom a summons is so served shall, if so 
Signature of re- required by the serving officer, sign a receipt therefor 

ceipt for summons, on the back of the other duplicate. , 

(3) Service of a summons on an incorporated company oy oth. r 
body corporate may be effected by sex;ving it on thfe secretary, local 
manager or other principal officer of the corporation or by registered 
post letter addressed to the chief officer of the corporation in British 
India. In such case the service shall be deemed to have been effected 
when the letter would arrive in ordinary course of post. 

COMMENT. — ^This section detds with personal service. The mere showing 
to a witness of a summons is not sufficient servica. Either the summons should be 
left with the witness, or should be exhibited to him and a copy oif it delivered or 

tendered.* The tender of the copy is sufficient service.* 

• • 

^ Bam Saran, (1882) 5 All. 7. * UhtnamaUBl, (1882)^5 Mad. 199; 

* Karaanlal DaruOram, (1868) 5 B. Sahdeo Hoi, (1918) 40 All. 577. 

H. C. R. (Cr:‘ C.) 20. 



SEC8. 67-74.] 


PAOC£S8£S TO COMPBL APPEARANCE. 


83 


70. Where the person summoned cannot by the exercise of due 
Service when diligence be found, the summons may be served by 

person summoned leaving one of the duplicates for him ivith some adult 
cannot be found. male member of his family, or, in a pr^idency-town, 
with his servant residing with him ; and the person with whom the 
summons is so left shall, if so required by the serving officer, sign a 
receipt therefor on the back of the other duplicate. 

COMMENT. — ^Where personal service, as provided in s. 69, cannot be effected, 
the law allows service on the adult male member of the family, or in a presidency- 
town on a servant residing with the person. 

71. If service in the manner mentioned in sections 69 and 76 
Procedure when cannot by the exercise o.f due diligence be effected, 

service cannot be the serving officer shall affix one of the duplicates of 
effect as before the summons to some conspicuous part of the house 
provided. qp homestead in which the person summoned 

ordinarily resides ; and thereupon the summons shall be deemed to have 
been duly served. 

COMMENT. — ^Where personal service cannot be effected under s. 99, and 
extended service under s. 70 cannot be secured, the law permits a substituted service. 
The summons can be served by affixing its copy to the outer door of the house in 
which the person summoned ordinarily resides. 

72. (1) Where the person summoned is in the active service of 

the Crown or of a Railway Company the Court 
Servte on scr- issuing the summons shall ordinarily send it in 
^dlway Company^ duplicate to the head of the office in which such 
person is employed ; and such head shall thereupon 
cause the summons to be served in manner provided by section 69, and 
shall return it to the Court under his signature with the endorsement 
required by that section. 

(2) Such signature sliall be evidence of due service. 

73. When k Court desires that a summons issued by it shall be 
Service of sum- served at any place outside the local limits of its 

rnoM outside local jurisdiction, it shall ordinarily send such summons in 
hmits. duplicate to a Magistrate within the local limits of 

whose jurisdiction the person summoned resides or is, to be there served. 

74. (1) When a summons issued by a Court is served outside the 
Proof of service local limits of its jurisdiction, and in any case where 

In such* cases, the officer who has served a summons is not present 
ami when serving at the hearing of the case, an affidavit, purporting to 
officer not present, made before a Magistrate, that such summons 
has been served, and a duplicate of the stunmons purporting to be 
endorsed (in manner providefl by section 69 or section 70} by the person 
to whom it was delivered or tendered or with whom it was left, shall be 
admissible in^vidence, and the statjCments made therein shall be deemed 
to be correct unless and until the contrary is proved. 

(2) The affidavit mentioned in this section may be attached to the 
duplicate of the summons and returned to the Court. 
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B. — Warrant of Arrest, 

75. (1) Eveiy warrant of arrest issued by a Court under this Code 
shall be in writing, signed by the presiding officer, or 
of in the case of a Bench of Ma^trates, by any member 

^ ’ of such Bench ; and shall bear the seal of the Court. 


Continuance of 
warrant of arrest. 


(2) Every such warrant shall remain in force 
until it is cancelled by the Court which issued it, or 
until it is executed. 


COMMENT. — The requisites of a valid warrant can be gathered from this 
section and the form for the warrant of arrest in Form II, Schedule V. They 


1. The warrant must be in writing. 

2. It must hear the name and designation of the person who is to execute it.^ 
8. It must give fUll name and description of the person to be arrested.* 

4. It must state the offence charged. 

5. It must be signed by tlip presiding officer. 

6. It must be sealed.* 


A warrant once issued remains in force until it is cancelled or executed evot\ 


though it bears a returnable date.* 

A Magistrate Is, however, only competent to issue a warrant of arrest for pro- 
duction of a person before his own Court, and not rjcfore a police-officer.* 


76. (2) Any Court issuing a warrant for the arrest of any person 

may in its discretion direct by endorsement on the 
Court may dii^ warrant that, if such person executes a bond with 
^ ' sufficient sureties for his attendance before the Court 

at a specified time and thereafter until otherwise directed by the Court, 
the officer to whom the warrant is directed shall take such security and 
shall release such person from custody. 

(2) The cndorsemei\t shall state — 

(a) the number of sureties ; ** 

{b) the amount in which they and the person foi whose arrest the 
warrant is issued, are to be respectively bound ; and 

(c) the time at which he is to attend before the Court. 

(3) Whenever security is taken under this section, the officer to 
Recognizance to '^hom the warrant is directed shall forward the bonrl 

be fon/mded. to the Court. 


77. ( 2 ) A warrant of arrest shall ordinarily be directed to one or 
more police-officers, and, when issued by a Presi- 
^^”d?eeted ^ d^ncy Magistrate, shall always be so directed ; but 
^ ^ * 0 ,iiy o^er Court issuing such a warrant may, if its 

immediate execution is necessary and no police-officer is immediately 
available, direct it .to any other person oi; persons ; and such person 
or persons shall execute the same. 


* Sheikh Naewr^ (1909) 87 Cal. 122. , * James Hastings^ supra ; Mahajan 

> James Hastings, (1872) 9 B. H. Sheikh, (1914) 42 Cal. 708. 

C. R. 154; Aker Cauhsan, (1894) 18 « Bindk Ahir, (1^)*7 Fat. 478. 

Bom. 686 ; DM Sing^ (1901) 28 Cal. • Jogendra Nath Mukenee, (1897) 

399. 24 Cal. 320. 
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{2) When a warrant is directed to more oflSccrs or persons than 
Warrants to executed by all, or by any one or 

several i>ersons. more, of them* ** 

COMMENT. — ^Section 8S overrides the provisions of this section. A Presi- 
dency Magistrate may fora'ard a warrant, which is to be executed outside the local 
limits of his Jurisdiction, by post to any Magistrate or District Superintendent 
of Police or the Commissioner of Police in a presidency-tovm within whose juris- 
diction it ,18 to be executed.^ ^ 

78. (1) A District Magistrate or sub«divisional Magistrate may 
Warrant may be direct a warrant to any landholder, farmer or 

directed to land- manager of land within his district or sub-division 
holders, etc. for the arrest of any escaped convict, proclaimed 

offender or person who has been accused of a non-bailable offence, and 
who has eluded pursuit. 

(2) Such landholder, farmer or manager shall acknowledge in 
writing the receipt of the warrant, and shall execute it if the person for 
whose arrest it was issued, is in, or enters on, his land or farm, or the land 
under his charge. 

(3) When the person against whom such warrant is issued is 
arrested, he shall be made over with the warrant to the nearest police- 
officer, who shall cause him to be taken before a Magistrate Imving 
jurisdiction in the case, unless security is taken under section 76. 

79. A warrant directed to any police-officer may also be executed 

by any other police-officer whose name is endorsed 
to upon the warrant by the officer to whom it is directed 

or endorsed. 

COMMENT. — ^The terms of this section arc express, and no other person 
except a police-olAccr is comi)etent to execute a warrant of arrest under an endorse- 
ment from another poUcc-olhcer.* 

80. The poIice-olSScer or other person executing a warrant of arrest 

Notification ©t shall notify the substance thereof to the person to be 

substance of war- arrested, and, if so required, shall show him the war- 
rant. rant. 

COMMENT. — This section prcHupposes that the ofilcer executing the warrant 
should have, it in his possession.* It requires that the substance of the warrant 
should be notified to the person to be arrested,* or that an opportunity should be 
given fo him by showing him the warrant so that he might read it.* 

81. The police-officer or other person executing a warrant of arrest 

Person* arrested shall (subject to the provisions of section 76 as to 

to be brought be- security) without unnecessary delay bring the person 

Court with- arrested before the Court before which he is required 
out delay. 2aw to produce such person. 

Where warrant 82. , A warrant of arrest may be executed at 

may be cxecu^. any place in British India. 

* Sagarmal Khemruj, (1040) 42 Bom*. , Ganeshi Lai, (1904) 27 All. 258. 

L. R. 004, 13941] Bom. 16. • Abdul Gafur, (1895) 28 Cal. 806. 

* Durga^ Chatan nftmodar, (1900) * SaHsh Chandra liai v. Jodu Nan- 

27 Cal. 457, 460. dan, (1899) 26 Cal. 748. 

** Amor Noth, (1888) 5 All. 818; 
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COMMENT. — subject of the Nizam chiu^ged with a criminal offence in 
British India cannot be arrested under a warrant issued by a British Magistrate 
on the lands of the Hyderabad State RaUway.^ Similarly, a person cannot be 
arrested at the railway station at Gwalior (an Indian State) under a warrant issued 
by a Magistrate in British India for an offence committed in British India.* 

Warrants Issued by Courts in British Baluchistan can be executed under this 
section and s. 88 at any place in British India, as British Baludiistan is part of 
British India* Warrants issued by Courts in thesBaluchistan Agency^ Territories 
cannot be so executed as the Agency Territories are not part of British India.* 

83. (2) When a warrant is to be executed outside the local 

Warrant for- jurisdiction of the Court issuing the 

warded for execu- same, such Court may, instead of directing such 
tkm outside juris- warrant to a police-officer, forward the same by 
^*®tion. or otherwise to any Magistrate or District Superin- 

tendent of Police or the Commissioner of Police in a presidency-town 
within the local limits of whose jurisdiction it is to be executed. 

( 2 ) The Magistrate or District Superintendent or Commissioner to 
whom such warrant is so forwarded riiall endorse his name thereon and, 
if practicable, cause it to be executed in manner hereinbefore provided 
within the local limits of his jurisdiction. 

COMMENT.— This section contemplates eases wh..re a Magistrate in British 
India issues a warrant for the arrest of a person in some place in Britidi India out- 
side his Jurisdiction. It doe^ not empower the Magistrate of an Indian State, 
whicdi is outside British India, to Issue a warrant for the arrest of a person in Britirii 
India, even if such Indian State may have adopted the Code as a part of the law 
of the State.* 

84. (I) When a warrant directed to a police-officer is to be exe- 
Wairant direct- <^uted beyond the local limits of the jurisdiction of 

ed to pdioe-ollicer the Court issuing the same, he shall ordinarily take it 
for execution out- for endorsement either to a M^stiate or to a police- 
side jurisdtotion. officer not below the rank of im officer in charge of a 
stjation, within the local limits of whose jurisdiction ttie warrant is to 
be executed. 

(2) Such Magistrate or police-officer shall endorse his name there- 
on and such endorsement shall be sufficient authority to the police-officer 
to whom the warrant is directed to execute the same within i^uch limits, 
and the local police shall, if so required, assist such officer in executing 
such warrant. 

( 3 ) Whenever there is reason to believe that the delay occasioned 
by obtaining the endorsement of the Magistrate or police-officer within 
the local limits of whose jurisdiction the warrant is to be executed, will 
prevent such execution, the police-officer to whom it is directed may 
execute same without such endorsement in any place beyond the 
local limits of the jurisdiction of the Court rihich issued it. 

(4) This section applies also to the police in the towif of Calcutta. 

* Muhammad Yusuf-ud-din, (1897) * * Karim Bak&h, [1041] Kar. 247, 

25 Cal. 20, 84 I. A. 187. V.B. ♦ « ^ 

* Itadha Kiahen, (1920) 1 Lab. « Haramohan Painaik, (1939) 18 

406. Pat. 121. 



SECS. 82 - 87 .] 


PROCESSES TO COMPEl. APPEARANCE. 


37 


85. When a warrant of arrest is executed outside, the distiict in 
Procedure on which it was issued, the person arrested shall, unless 


on 

arrest of person 
against whom 
warrant issued. 


the Court which issued the warrant is within twenty 
miles of the place of arrest or is nearer than the 
Magistrate or District Superintendent of Police or 
the Commissioner of Police in a presidency-town within the local limits 
of whose jurisdiction the anrest was made, or unless security is taken 
under section 76, be taken before such Magistrate or Commissioner or 
District Superintendent. 

86. (i) Such Magistrate or District Superintendent or Commis- 
Procedure by sioner shall, if the person arrested appears to be the 
whSm^ person intended by the Court which issued the war- 
rested i^rought. rant, direct his removal in custody to such Court : 

Provid^ that, if the offence is bailable, and such person is ready and 
willing to give bail to the satisfaction of such Magistrate, District 
Superintendent or Commissioner, or a direction h^ been endorsed 
under section 76 on the warrant and such person is ready and willing to 
give the security required by such direction, the Magistrate, District 
Superintendent or Commissioner shall take such bail or security* as the 
case may be, and forward the bond to the Court which issued the 
warrant. 

{2) Nothing in this section shall be deemed to prevent a police- 
officer from taking security under section 76. 


C . — Proclamation and Attachment. 

87. (1) If any Court has reason to believe (whether after taking 

_ , X evidence or not) that any person against whom a 

warrant has been issued by it has absconded^ or is 
^ concealing himself so that such warrant cannot be 

executed, such Court' may publish a written proclamation requiring 
him to appear at a specified place and at specified time not less than 
thirty days from the date of publishing such proclamation. 

(2) The proclamation shall be publish^ as follows ; — 

(а) it shall be publicly read in some conspicuous place of the town 
or village *in which such person ordinarily resides ; 

(б) it shall be affixed to some conspicuous part of the house or 
homestead in which such person ordinarily resides or to some conspicu- 
ous place of such town or village ; and 

(r) a copy thereof shall be affixed to some conspicuous part of the 
Court-house. 

(6) A statement in writing by the Court issuing the proclamation 
to the effect that the procl^jnation was duly published on a specified day 
shall be conclusive evidence that the requirements of this section have 
been complied with, and that thp proclamation was published on such 
day. ' » 

COMMENT. — Tl;e C^le has provided ample powers to execute a warrant. 
But if it remains unexecuted, there are two more remedies : (1) issuing a prodama- 
tioh (s. 87), and (2) attachment and sale of property (s. 88). While these remedies 
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are being pursued* the Court may, if the absconder is an accused person* proceed 
under s. 512. See Forms IV and V of Scdiedule V. 

A proclamation which omits to mention the time within which and the place 
at whicdi the absconder should present himself to save the sale of his property is 
a nullity.^ 

Hie proclamation issued under this section is not equivalent to notice to the 
public of its contents or legal evidence of the issue of the warrants or orders of arrest.* 

1. ^ Absconded. * — ^The term is not to be understood as implying •necessarily 

that a person leaves the place in which he is. Its etymological and its ordinary 
sense is to hide oneself ; and it matters not whether a person depa^s from a place 
or remains in it, if he conceals himself ; nor does the term apply only to the oom- 
mencement of the concealment. If a jierson, having concealed himself before 
process issues, continues to do so, after it has issued, he absconds.” 

88. (1) The Court issuing a proclamation under section 87 may 

Attachment of time^ order the attachment of any property, 

property of person moveable or immoveable, or both, belonging to the 
absconding. proclaimed person. 

(2) Such order shall authorize the attachment of any property 
belonging to such person within the district in which it is made ; and it 
shall authorize the attachment of any property belonging to such person 
without such district when endorsed byr the X)istr<ct Magistrate or Chief 
Presidency Magistrate within whose district such propery is situate. 

(3) If the property ordered to be attached is a debt or other move- 
able property, the attachment under this section shall be made~- 

(а) by seizure ; or 

lb) by the appointment of a receiver ; or 

(c) by an order in writing prohibiting the delivery of such property 
to the proclaimed person or to any one on his behalf ; or 

(d) by all or any two of such methods, as the Court thinks fit. 

(d) If the property Ordered to be attached is immoveable, the 
attachment under this section shall, in the case of lan^ paying revenue 
to the Ftovincial Gk>vemment, be made through the Collector of the 
district in which the land is situate, and in all other cases — 

{e) by taking possession ; or 

(/) the appointment of a receiver ; or , 

(^) by an order in writing prohibiting the payment of rent or 
delivery of property to the proclaimed person or to any oiie on his behalf ; 
or 

(h) by all or any two of such methods, as the Court thinks fit. 

( J) If the property ordered to be attached consists of livestoc^k or is 
of a perishable nature, the Court may, if it thinks it expedient, order im- 
mediate sale thereof, and in such ease the proceeds of the sale shall abide 
the order of the Court. 

(б) The powers, duties and liabilities or a receiver appointed under 
this section shall be the same as thc^ of a receiver appointed under 
Chapter XXXVI of the Code of Civil ftocedure. 

^ Mian Jan v. Ahduf, 27 71 I. A. 4a llom. L.. R. b44. 

All. 572 ; Subbarayar^ (1895) 19 Mad. «7. ” Srinivasa Ayyangar, (1881 ) 4 Mad. 

* Easwaramurthi Cfoundan^ (1944) 803, 807. 
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(6^) If any claim is preferred to, or objection made to the attach- 
ment of, any property attached under this section within m months from 
the date of such attachment, by any person other than the proclaimed 
person, on the ground that ^e claimant or objector has an interest in 
such property, and that such interest is not liable to attachment under 
this section, the claim or objection shall be inquired into, and may be 
allowed or disallowed in whole or in part : 

Provided that any claim preferred or objection made within the 
period allowed by this sub-section may, in the event of the death of the 
claimant or objector, be continued by his legal representative. 

{6B) Claims or objections under sub-section {6A) may be preferred 
or made in the Court by which the order of attachment is issued or, if the 
claim or objection is in, respect of property attached under an order 
endorsed by a District Magistrate or Chi^ Presidency Magistrate in 
accordance with the provisions of sub-section (2), in the Court of such 
Magistrate. 

{6C) Every such claim or objection shall be inquired into by the 
Court in which it is preferred or made : 

Provided that, if it is preferred or made in the Court of a District 
Magistrate or Chief Presidency Magistrate, such Magistrate may make it 
over for disposal to any Magistrate of the first or second class or to any 
Presidency Magistrate, as the case may be, subordinate to him. 

(6D) Any person whose claim or objection has been disallowed in 
whole or in part by an order under sub-section {6 A) may, within a period 
of one year from the date of such order, institute a suit to establish the 
right which he claims in respect of the pi*operty in dispute ; but subject 
lo the result of such suit, if any, the order shall be conclusive. 

{6E) If the proclaimed person appears within the time specified in 
the proclamation, the Court shall make an order releasing the property 
from the attachment.^ ^ 

(7) If the proclaimed person does not appear within the time speci- 
fied in the proclamation, the property under attachment shall be at the 
disposal of the Provincial Government, * but it shall not be sold until the 
4‘xpiration of six months from the date of the attachment and until any 
claim preferred or objection made under sub-section {6A) has been dis- 
posed of uhder that sub-section, unless it is subject to speedy and natural 
<lecay, or the Cpurt considers that the sale would be for thq benefit of 
the owner, in either of which cases the Court may cause it to be sold 
whenever it thinks fit. 

COMMENT.^ This section penalizes a person who seeks to avoid his arrest 
under a warrant and against whom a proclamation is issued under s. 87. For dis- 
obedience of the proclamation, he incurs liability to be punished under 's. 174 of 
the Indian Penal Code. This provision is devised to put additional pressure upon 
the absconder by depriving hini of his property with a view to compel him to obe- 
dience. 

1. * At any even simultaneously with the proclamation. Both 

the pFoclami\t.ion under s. 87 and attachment under this section can be issued 
slmu1taneoAsly.> ' • 

1 Bhni Lai Chowdhry, (1002) 20 Cal. 417. 
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2. *At the disposal of ... Crovernment. ^ expression is also used 
In s. 624. It means that the property passes under the absolute control of Govem- 
ment to dispose of» or deal with it, in whatever manner might seem most appro- 
priate and convenient.^ Property declared to be at the disposal of CSovemment 
can only be restored by Government.* The property, unless it is perishable, is to 
remain under attachment for six months. At the end of the period, the property 
is to be sold, and the sale proceeds to await for two years. If within two years 
the person satisfies the Court as to the reason foa his absence he can recover the 
money ; otherwise it stands forfeited to Government.* He cannot file a civil suit 
to recover the property.* But a person having claim to such property can enforce 
It by an independent action in a civil Court so long ns the property is not sold and 
remains in the hands of CiSovemment.* 

89. If, within two years from the date of the attachment, any per- 
son whose property is or has been at the disposal of 
atte^^^Dio^tv^ Provincial Government, under sub-section (7) of 
P peny- section 88, appears voluntarily or is apprehended and 
brought before the Court by whose order the property was attached, 
or the Court to which such Court is subordinate^ and proves to the satisfac- 
tion of such Court that hd did not abscond or conceal himself for the pur- 
pose of avoiding execution of the warrant, and that he had not such 
notice of the proclamation as to enable him to attend within the time 
specified therein, such property, or, if the same has been sold, the nett 
proceeds of the sale, or, if part only thereof has been sold, the nett 
proceeds of the sale and the residue of the property, shall, after satisfying 
thereout all costs inctirred in consequence of the attachment, be delivered 
to him. 

COMMENT. — This section prescribes a remedy where there is a good and 
legal publication, but offers no facility for the contesting of the legality of the pro- 
clamation.* It ooatemplates and requires proof that the offender did not abscond 
or conceal himself for the purpose of avoiding arrest, and that he had not such 
notice of the proclamation as *to endblc him to attend «v?ithin the time specified. 
The proof that the accused person has not absconded should pe offered or given 
within two years of the date of the attachment. It is not enough to show that 
within that period the accused person appeared voluntarily or was appreliendod 
or brought before the Court.^ 


D . — Other Rules regarding Processes. 

90. A. Court may, in any case in which it is empowered by this Code 
Issue of warrant to issue a summons for Ihe appearance of any person 
in lieu6f,orinaddi- other than a juror or assessor, issue, after recording 
tion to, summons. its reasons in writing,^ a warrant for his arrest — 

(a) if, either before the issue of such summons, or after the issue of 


^ Per Prinsep. J., in €hkm Abed v. 
Toolseeram Beta, (1888) 0 Cal. 861, 
863. 

* CkwemmetU of Bengal v. Meer 
Surwar^ (1872) 18 W. R. 88 ; CSurunaih 
Narayan^ (1924) 28 Bom. L. R. 719. 

* XkMaji V. Narayanraot (1922) 25 
Bom. L. R. 228. 

* Dewa Singh v. Faxal Dad, (1928) 


10 I^h. 338. 

* SeSrtiary of SUde v. Ahalyabd^ 

(1987) 40 Bom. L. R. 422, [1938] Bom. 
4M ; Beemah Ezekiel v. Province of 
Bengal^ [1939] 2 Cal. 52. ^ 

* AbduUah Jitu, 22 All. 

216, 210. • • 

V Ni^nih. (1912) 35 Bom. D. R. 
175. 
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the same but before the time fixed for his appearance, the Court secs 
reason to believe that he has absconded or will not obey the summons; or 
(&) if at such time he fails to appear and the summons is proved to 
have been duly served in time to admit of his appearing in accordance 
therewith and "no reasonable excuse is offered for such failure. 

COMMENT. — ^This section gives power to issue a warrant in lieu of, or in 
addition to, a summons. It can be exercised only in two cases : (1) where the 
i^urt believes that the person summoned (which includes an accused or a witness* 
but not a juror or assessor) has absconded or will fiul to turn up ; and (2) where 
he has without reasonable cause failed to appear. 

1. ' After recording its reasons in writing.* — ^The recording of reasons in 

writing is a condition precedent to the exercise of the power. The omission to 
do so is an irregularity not cured by s. 587.^ The adoption of a stereotyped printed 
form (Sch. V, No. VII) is not a sufficient compliance with the imperative language 
of the section.* 

91. When any person for whose appearance or arrest the officer 
Power to take presiding in any Court is empowred to issue a sum- 
bond for appear- mons or warrant, is present in such Court, such officer 
may require such person to execute a bond, with or 
without sureties, for his appearance in such Court. 


92. When any person who is bound by any bond taken under this 
Arrest on breach Code to appear before a Court, does not so appear, 
of bond for appea- the officer presiding in such Court may issue a 
warrant directing that such person be arrested and 
produced before him. 


Provisions of this 
Chapter generally 
applicable to sum- 
monses and war- 
rants of arrest. 


93. The provisions contained in this Chapter 
relating to a summons and warrant, and their issue, 
service and execution, shall, so far as may be, apply 
to every summons and cvefy warrant of arrest issued 
under this Code. 


jF ?. — Special Rules regarding processes issued for service or exeeviion 
outside British India and processes received from outside British 
India for service or execution within British India. 

93A. (i) Where a Court in British India desires that a summons 
Sending of sum- * issued by it to an accused person shall be served at 
mons for* service any place outside British India within the local limits 
outside British In- of the jurisdiction of a Court established or continued 
by the authority of the Central Government or the 
Crown Representative in any part of India, it shall send such summons, 
in duplicate, by post or otherwise, to the presiding officer of that Court 
to be served. « 

(8) Tha provisions of section 74 shall apply in the case of a sum- 
mons sent for service under this section as if the presiding officer of the 
Court to whqm it was sent were a Magistrate in British India. 

^ Karuthan Ambalam* (1014) 88 * (1911) 88 Cnl. 

Mad.* 1088. 780. 
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93B. Notwithstanding anything contained in section 82» where a 
Sendiogofwanant Court in British Jbdia desires that a warrant issued 
for execution out- by it for the arrest of an accused person shall be 
side British India. executed at any place outside British India within 
the local li^ts of the jurisdiction of a Court established or continued by 
the authority of the Central Government or the Crown Representative 
in any part of India, it may send such warrant, by post or otherwise, to 
the presiding oflicer of that Court to be executed. 

93G. (2) Where a Court has received for service or execution a 
Service and exe- summons to, or a warrant for the arrest of, an 
cution in British accused person issued by a Court established or 
India of processes continued by the authority of the Central Govern- 
ment or the Crown Representative in any part of 
side British India, outside British India, it shall cause the same 

to be served or executed as if it were a summons or warrant received 
by it from the Court in British India for service or execution within 
the local limits of its jurisdiction. 

(2) Where any warrant of arrest has been so executed the person 
arrested shall so far as possible be dealt with in accordance with the 
procedure prescribed by sections 85 and 86. 

COMMENT. — ^Sections 03A, 03B, and 93C provide for processes Issued for 
service or execution outside British India, and processes received from outside 
British India for ser\’iee or execution in British India. They are added by Act XIV 
iif 1041, 8. 2. 


CHAP T K R VII. 

Of Processes to compel the Production of Documents and other 
Moveable Property, and for the Discovery of Persons 

WRONGFULLY CONFINED. 

A. — Summons to produce. 

94. (1) Whenever any Court, or in any place beyond the limib 

Summons to of the towns of Calcutta and Bombay, aiiy officer in 
produce document charge of a police-station considers that the produc- 
er other thing. tion of any document or other things is neicessary or 

desirable for the purposes of any investigation, inquiry, trial or other pro- 
ceeding under this Code by or before such Court or officer, such Court 
may issue a summons, or such officer a written order, ^ to the person* in 
whose possession or power such document or thing is believed to be, 
requiring him to attend and produce it, or.1:o produce it, at the time and 
place stated in the summons or order. * 

(2) Any person required under this section merely to produce a 
document or other thing shall be deemed tq have complied with the 
requisition if he causes such document or thing to be produced instead of 
attending personally to produce the same. 
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( 3 ) Nothing in this section shall be deemed to affect the Indian 
Evidence Act, 1872, sections 128 and 124, or to apply to a letter, post- 
'card, telegram or other document or any parcel or thing in the cust^y of 
the Posted or Telegraph authorities. 

COMMENT. — ^The Code has so Ihr dealt with the procuring of personal 
attendance of a person : it may he secured either by a summons (ss. 68-74), or a 
warrant (ss. 75-86). It also bec^tmes Ikequently necessary to require a person 
to produce a document or thing which may be in his possession or power and which 
may have a bearing on a case. This can be secured cither by a sununons (ss. 94, 
95), or a warrant (ss. 96-99). 

This section may be contrasted with s. 165. Section 165 authorises a police- 
ollioer to search the house of the accused for specific documents and things neces- 
sary to the conduct of an invsetigation into an offence. Both sections extend 
to accused persons. 

1 . * Document or other thing. * — ^The section deals with documents forming 

the subject of a criminal offence as also with documents which are or can be used 
only as evidence in support of a prosecution.^ A solicitor’s general lien is no answer 
to an order of a Magistrate for the production of the documents of his client in his 
possession.* The thing called for must have some relation to, or connection ^withi 
the subject matter of the investigation or inquiry, or throw some light cm the pro- 
ceeding, or supply some link in the chain of evidence.* When an applicatiem is 
made to a Court, or to a police-officer under this section, the Court is bound to con- 
sider whether there is a prima facie case for supporsing that the documents are 
relevant, i.e., whether books of a particular type aie likely to have a bearing on 
the case. If the Court thinks they arc, then it can order produc^on. But, such 
an order for production does not involve an obligation on the Court to give inspec- 
tion of all the books producsed to the complainant, though the Court has power to 
order such inspection. The Court should cx>nsider that question at a later stage 
of the proc;eeding, either at the trial or inquiry or on a special application, at which 
it could hear the accused as well as the complainant, and it should order inspection 
of only those books which itie complainant satisfies It are rcially relevant.* 

The section does'fnot refer to stolen articles or to any incriminating document 
or thing in the possession of an accused pereon.* 

2. * Person. * — ^The term person ” includes an accused person ; the Magis- 

trate has, therefore, the power to issue summons to an accused person to produce 
a dckcument o( other tilling even when its production might tend to incriminate 
him.* * ^ 

95. (i) If any document, parcel or thing in such custody is, in the 

Procedure as to opinion of any District Magistrate, Chief iWsidency 
letters and tele- Magistrate, High Court or Court of Session, wanted 
grams. jf^j. purpose of any investigation, inquiry, trial 

^ Lakkmidas, (1008) H Bom. L. R (1941) 43 Bom. L. R. 528, [1941] Bom. 
980. 3 492, F.B., overruling Ctnh'oi Bank of 

* Allan E. ^Ker v. PramaihanaUi India v. Shamdanani^ (1987) 89 Bom. 

Sarkar, (1935) 62 Cal. 1087. L. R. 1187, [1988] Bom. 31, s.b. ; 

* H. H. The Nizam of Hyderabad * Graves v. Pitoomal, [1942] Kar. 292. 

V. A. M, Jaedh^ (1801) 19 Cal. 52, 04 ; * Bajrangi Cope, (1910) 88 Cal. 

Pratt, (1920) 47 Cal. 647 f Lldyds Bank, 804, 306. 

(1988) 86 Bom. L. R. 88. * Kondareddi, (1912) 37 Mad. 112 ; 

* Hussenhhoy talji v. Rashid Versi, Bissar Misser, (1918) 41 Cal. 261. 
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or other proceeding under this Code, such Magistrate or Court may 
require the Postal or Telegraph authorities, as the case may be, to deliver 
such document, parcel or thing to such person as such Magistrate or 
Court directs. 

(2) If any such document, parcel or thing is, in the opinion of any 
other Magistrate, or of any Commissioner of Police or District Super- 
intendent of Police, wanted fop any such^purposc, he may require the 
Postal or Telegraph Department, as the case may be, to hause search 
to be made for and to detain such document, parcel or thing pending 
the orders of any such District Magistrate, Chief Presidency Magistrate 
or Court. 

B. — Search-xvarrants. 

96. (1) Where any Court has reason to believe that a person to 
When search- whom a summons or order under section 94 or a 
warrant may be requisition under section 95, sub-section (i), has been 
issued. Qj. might be addressed, will not or would not produce 

the document or thing as required by such summons on requisition, 

or where such document or thing is not known to the Court to be in 
the possession of any person, 

or where the Court considers that the purposes of any inquiry, trial 
or other proceeding under this Code will be served by a general search 
or inspection, 

it may issue a search-warrant ; and the person to whom such war- 
rant is directed, ntay search or inspect in accordance therewith and the 
provisions hereinafter contained. 

(2) Nothing herein contained shall authorize any Magistrate other 
than a District Magistrate or Chief Presidency Magistrate to grant a 
warrant to search for a document, parcel or other thing in the custody 
of the Postal or Telegraph authorities. 

COMMENT. — This section contemplates the production of some specified 
or distinct thing or object which may be deemed essential to the conduct of any 
inquiry, and to the conviction of the accused person such, for instance, as a bloody 
knife, a vessel containing poison, a forged document, a piece of stolen property, 
and so on. It provides for an efficacious procedure for the production of a docu- 
ment or thing, when the summons to produce it has failed or in other cases. A 
summons or order under s. 94 or a requisition under s. 95 is addressed to the person 
who has the document or thing ; but the warrant under s. 96 is directed tb a police- 
officer. Under the former section (s. 94;, any Court or any officer in charge of a 
police-station can take action ; whereas under the latter section, only the Court 
can proceed. 

A search-warrant under this section can be issued only in three cases : — 

(1) where, the Court has reason to believe that the person summoned to pro- 
4luoe a document will not produce it ; 

(2) where the document or thing is not known to be in the possession of any 

person ; « 

(8) where a general inspection or, search Is necessary. 

Scope. — ^This section applies not only when there is £n enquiry pending, but 
also when an enquiry is about to be made.^ c « *' « 

* Clarke v. Brajendra Kishore Hoy Cal. 958, 14 Bom. L. R. 717. 
Chawdhury, (1912) 89 1. A. 163, 39 
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Power to res- 
•trict warrant. 


97. The Court may, if it thinks fit, specify in the warrant the 
particular place or part thereof to which only the 
search or inspection shall extend ; and the person 
charged with the execution of such warrant shim then 

seaich or inspect only the place or part so specified. 

98. (1). If a Distiict Magistrate, Sub-divisional Magistrate, 
Search of house ^>d«®cy Magistrate or Mapstrate of the first 

suspected to* con- class, upon information and after such inquiry as 
tain stolen pro- he thinks necessary, has reason to believe that 
perty, forged do- any place is used for the deposit or sale of stolen 
cuments, etc. property, 

or for the deposit or sale or manufacture of forged documents, false 
seals or counterfeit stamps or coin, or instruments or materials for coun- 
terfeiting coin or stamps or for forging, 

or uiat any forged documents, false seals or counterfeit stamps or 
coin, or instruments or materials used for counterfeiting coin or stamps 
or for forging, are kept or deposited in any place, 

or, if a District Magistrate, Sub-divisional Magistrate or a Presidency 
Magistrate, upon information and after such inquiry as he thinks n^es- 
sary, has reason to believe that any place is used for the deposit, *sale, 
manufacture or production of any obscene object such as is referred to in 
section 292 of the Indian Penal Code or that any such obscene objects 
are kept or deposited in any place, 

he may by his warrant autifiorise any police-officer above the rank of a 
constable — 


(a) to enter* with such assistance as may be required, such place, and 

(b) to search the same in manner specified in the warrant, and 

(c) to take possession of any property, documents, seals, stamps 
or coins therein found which he reasonably suspects to be stolen, unlaw- 
fully obtained, forged, false or counterfeit, anq also of any such instrU'- 
ments and materials or of any such obscene objects as aforesaid, and 

(d) to convey such property, documents, seals, stamps, coins, in- 
struments or materials or such ol^ene objects before a Magistrate, or to 
guard the same on the spot until the offender is taken before a Magis- 
trate, or otherwise to dispose thereof in some place of safety, and 

(e) to take into custody and carry before a Magistrate every person 
found in such placje who appears to have been privy to the deposit, sale 
or manufacture or keeping of any such property, documents, seals, 
stamps, coins, instruments or materials or such obscene objects knowing 
or having reasonable cause to suspect the said property to have been 
stolen or otherwise unlawfully obtained, or the said documents, seals, 
stamps, coins, instruments or materials to have been forged, falsified or 
counterfeited, or the said instruments or materials to have been or to be 
intended to be used for coun^ierfeiting coin or stamps or for forging, or 
the said obscene objects to have been or to be intended to be sold, let to 
hire, distributed, pujblicly exhibited, circulated, imported or exported* 

(2) T^et»provisions of this section with respect to — 

(а) counterfeit coin,** 

(б) coin suspected to be counterfeit, and 
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(c) instruments or materials for counterfeiting coin» 
shall, so far as they can be made applicable, apply respectively to— 

(а) pieces of metal made in contravention of the Metal Tokens 
Act, 1889, or brought into British India in contravention of any notifi- 
cation for the time being in force under section 19 of the Sea Customs 
Act, 1878, 

(б) pieces of metal suspected to have been so made or to have 
been so brought into British India or M be intended to issued in 
contravention of the former of those Act^, and 

(c) instruments or materials for making pieces of metal in contra- 
vention of that Act. 

99* When, in the execution of a search-warrant at any place be- 
Disposal of things yond the local limits of the jurisdiction of ^e Court 
found in search be- which issued the same, any of the things for which 
yond jurisdiction. search is made, are foimd, such things, together with 
the list of the same prepared under the provisions hereinafter contained, 
shall be immediately taken before the Court issuing the warrant, unless 
such place is nearer to the Magistrate having jurisdiction therein than 
to such Court, in which case the list and things shall be immediately 
taken before such Magistrate ; and, unless there be good cause to the 
contrary, such Magistrate shaJl make an order authorizing them to be 
taken to such Court. 


Power to declare 
certain publications 
forfeited and to 
issue search-war- 


99A. (I) Where — 

(a) any newspaper, or book as defined in the 
Press and Registration of Books Act, 1867, or 


rants for the same. ^ny document, 

wheiever printed, appears to the Provincial Government to contain any 
seditious matter or any matter which promotes or is intended to promote 
feelings of enmity or hatred between different classes of His Majesty’s 
subjects or which is deliberately and maliciously intended to outrage the 
religious feelings of any such class by insulting the religion or the reli- 
gious beliefs of that class, that is to say, any matter* the publication of 
which is punishable under section 124 A or section 153A or section 295A 
of the Indian Penal Code, the Provincial Government may, by notifica- 
tion in the Official Gazette, stating the grounds of its opinion, declare 
every copy of the issue of the newspaper containing sura 'matter, anrl 
every copy of such book or other document to be forfeited to His Majesty, 
and thereupon any police-officer may sefze the same wherever found in 
British India and any Magistrate may by warrant authorize any police- 
officer not below the rank of sub-inspector to enter upon and search for 
the same in any premises where any copy of such issue or any such book 
or other document may be or may be reasonably suspected bo be. ^ 

(2) In sub-section (i) document ’’ includes also any painting, 
drawing or photograph, or other visible representation. 

99B. Any person having any interest in any newspaper, book or 
Applicatioo to other document,*in respect of which an order of for- 
H^h Ckiurt to set feiture has been made under section 99^.. may, within 
aside order of for- two months from the dafe of such order, apply to 
***“'®* the-High Court to set aside such order on the ground 
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that the issue of the newspaper, or the book or other document, in 
respect of which the order was made*, did not contain an^^ seditious or 
.Other matter of such a nature as is referred to in sub- section (i) of 
seel ion 99A. 

99G. Every such application shall be heard and determined by 
Hearing by Spe- ^ Special Bench of the High Court composed of three 
eial Bench. Judges. . 

99D. '(i) On receipt of the application, the Special Bench shall, if 
Order of Special it is not satisfied that the issue of the newspaper, or 
Bench setting aside the book or other document, in respect of which the 
forfeiture. application has been made, contained seditious or 

other matter of such a nature as is referred to in sub-section (1) of 
section 99 A, set aside the order of forfeiture. 

(2) Where there is a difre«*ence of opinion among the Judges form- 
ing the Special Bench, the decision shall be in accordance with the 
opinion of the majority of those Judges. 

99E. On the hearing of any such application with reference 
Evidence to piove to any newspaper, any copy of such newspaper 
nature or tendency may given in evidence in aid of the proof of the 
of newspapers. nature or tendency of the words, signs or visible 

representations contained in such newspaper, in respect of which the 
order of forfeiture was made. 


99F* Every High Court shall, as soon as conveniently may be, 
frame rules to regulate the procedure in the case of 
such applications, the amount of the costs thereof 
‘ and the execution of- orders passed thereon, and 

until such rules are framed, the practice of such Courts in proceedings 
other than suits and appeals shall apply, so far as may be practicable, 
to such applications. ^ ^ 

99G. No order passed or action taken under section 99A shall be 
Jurisdiction bar- called in question in any Court otherwise than in 
red. accordance with the provisions of section 99B. 


C. —Discovery of Persons wrotigfully confined. 

lOO. )[f any Presidency Magistrate, Magistrate of the first class 
Search for per-* or Sub-divisional Magistrate has reason to believe 
sons wrongftilly that any person is confined under such circumstances 
confined. • that the confinement amounts to an offence, he may 

issue a search-w^arrant, and the person to whom such warrant is directed 
may search for the person so confined; and such search shall be made 
in accordance therewith, and the person, if found, shall be immediately 
taken before a Magistrate, who shall make such order as in the circum- 
stances of the case seems proper. 

COMMENT. — ^This section corner into operation when a person is wrong- 
fully confined (s. 340,* Indian Penal Code). The jurisdiction conferred by it on 
a Magistrate it not so wide,:tas that conferred by s. 401.^ Section 552 enables a 


1 


Muktabai, (1890) Unrep. Cr. C. 889. 
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of search-warrant. 


Presidency Magistrate or a District Magistrate to compel restoration of abducted 
women and female children.^ 

D* — General Provisions relating to Searches. 

101. The provisions of sections 48, 75, 77, 79, 82, 88 and 84 shall,, 
so far as may be, apply to all search-warrants issued 
under section 96, section 98, section 99A or sectioD 
100 . • 

102. (i) Whenever any place liable to search or' inspection 
Persons in charge under this Chapter is closed, any person residing in, 

of closed place to or being in charge of such place sl^l, on demand of 
allcm search. the officer or other person executing the warrant, and 

on production of the warrant, allow him free ingress thereto, and afford 
all reasonable facilities for a search therein. 

(2) If ingress into such place cannot be so obtained, the officer or 
other person executing the warrant may proceed in manner provided 
by section 48. 

(3) Where any person in or about such place is reasonably sus- 
pect^, of concealing about his person any article for which search should 
oe made, such person may be searched. If such person is a woman, the 
directions of section 52 shall be observed. 

103. (1) Before making a search under tms Chapter, the officer 

or other person about to make it shall call upon twa 
Search to be more respectable inhab^itants of the locality in 
of witnwes.”*^^ which the place to be searched is situate to 'attend 
and witness the search and may issue an order in 
writing to them or any of them so to do. 

(2) The search shall be ‘made in their presence, and a list of all 
things seized in the course of such search and of the places in which they 
are respectively found shall be prepared by such officer or other person 
and signed by such witnesses ; but no person witnessing a search under 
this section shall be required to attend the Court ai} a witness of the 
search unless specially summoned by it. 

(8) The occupant of the place searched, or some person in his be- 
Occupant of half, shall, in every instance, be permitted to attend 
place searched during the search, and a copy of the list prepared 
may attend. under this section, signed by the said witnesses, shall 

be delivered to such occupant or person at his requesit. 

(^) When any person is searched lihder section 102, sub-section 
(8), a list of all things taken possession of shall be prepared, and a copy 
thereof shall be delivered to such person at his request. 

(8) Any person who, without reasonable cause, refuses or neglects 
to attend and witness a search under this section, when called upon to 
do so by an order in writing delivered or tendered to him, shall be deemed 
to have committed an offience under section 187 of the Indian Pena) 
Code. 

COMMENT. — ^The object of the section is to ensure^that searches are con- 
ducted foirly and squarely and that there is no ** planting V of articlItCiy the police* 

^ Abraham v. Mahtabo, (1889) 16 Cal. 487, 502. 
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In order to achieve that object the law makes it obllgatoiy, first, that at least two 
respectable witnesses of the locality should be present. Secondly, the search 
should be made in their presence ; and the list of things seised in the search should 
be signed by them. Thirdly, the occupant of the place searched or his icpiescnta- 
tive should be permitted to attend during the search, and to have a copy of the 
list prepared. 

When a search has been conducted under this section evidence can he given 
regarding the things seized in the course of the search and regarding tlic places 
in which they are found in addition to the evidence of the list which the law directs 
to be drawn up relating to the particulars of the property found.' If a search was 
irregular the focst that certain articles were found could nevertheless be proved, 
and if the possession of such articles was illegal a conviction could follow.' 

Clause 1. — ^The witnesses are to be selected by the olllccr conducting the 
search.' 

Clause 2. — The search should be made in the presence of panclias. It is not 
a sufficient compliance with the provisions of this clause that the panchas should 
be summoned and kept present outside a building while the search is being carried 
cm within it.' Panchas should be examined as witnesses to prove what was found 
on the search. Mere production of a panchanama is not sufficient.' 

Clause 3. — ^The right of presence given by the section applies only to the 
** occupant of the place searched or some person in his behalf.'* The words ** oc- 
cupant of the place ’* are not intended to cover every person who may hapjien to 
be in the place at the time, but that they refer back to the person mentioned in 
s. 102, “ a person residing' in, or being in charge of, the place.”* 

K. — M iscellaneous. 

* 

104. Any Court may, if it thinks fit, impound 
any document or thing pr^uced before it under this 
Code. 

105. Any Magistrate may direct a search to 
be Inade in his presence of any place for the search 
of which he is competent to issue a search-warrant. 

PART IV. 

PREMENTION OF OFFENCES. 

In obedience to the maxim ” prevention is better than cure ” the Ckxle first 
of all provides machinery for prevention of offences, before constructing the super- 
structure for punishment of offences. This subject is dealt with under six heads, 
to each one of which a Chapter is devoted. 

1. Security proceedings (ss. 106-126) for 
(a) keying the peace 

(t) on conviction 106) 

(it) on likelihood of brea^ of the peace (s. 107) 

' Solai Naik, (1010) 84 Mad. 849;^ * RusUm Edtfi, (1981) 84 Bom. 

F.B. L. R. 267. 

' Chwa Kibfi Hiive, <198^) 11 Ran. ' Ibid. 

107. * Bamesh Chandra BanerjeCp (1918) 

• Baman, (1807) 21 Mad. 88, 89. 41 Cal. 350, 877. 


Power to im- 
pound document, 
etc., produced. 

Magistrate may 
direct search in 
his presence. 
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(6) good b^iaviour* feom 

(0 pefsons disBemmating seditious matter (s. 108) 

(<0 vagrants and suspects (s. 100) 

(i<i) tol^itual offenders (s. 110) 

2. tJnlawfiul assemblies (ss. 127-182). 

8. Public nuisance (ss. 188-143). 

4. Urgent cases of nuisance and apprehended danger (s. 144). 

6. Disputes as to immovable property (ss. 145-148). 

6. Preventive action of the police : — 

(1) Prevention of cognisable offences (s. 149). 

(2) Information of design to commit such offences (s. 150). 
(8) Arrest of such offenders (s. 151). 

(4) Prevention of injury to public property (s. 152). 

(5) Itisp^ion of weights and measures (s. 153). 


CHAPTER VIII- 

Of Security for keeping the Peace and for Good Behaviour. 

A. — Security for keeping the Peace an Conviction, 

The provisions of this Chapter are preventive in their scope and objectf and 
are aimed at persons who are a danger to the public by reason of the conuidssion 
by them of certain offences.^ The preventive Magisterial jurisdiction provided for 
in this Chapter constitutes a powerful adjunct to executive authority^ salutary if 
used in moderation and over a sufficiently extended period, though harmful if 
resorted to impioderateiy and simultaneously in a large number of local areas. 

106. (i) Whenever any person accused of any offence punishable 
Security for under Chapter VIII of the Indian Penal Code, 
keeping^ the peace other ihan an offence punishable under section 14d» 
on conviction. section 149, section 158 A or section 154 thereof, 

or of assault or other offence involving a breach of the peace,^ or of 
abetting the same, or any person accused of committing criminal 
intimidation, is convicted of such offence* before a High Court, a Court 
of Session or the Court of a Presidency Magistrate, a DistricbMagistrate, 
a Sub-divisional Magistrate or a Magistrate of the first class, « 

and such Court is of opinion that it is necessary to require such 
person to execute a bond for keeping the peace, 

such Court may« at the time of passing sentence* on such person, 
order him to execute a bond for a sum proportionate to his means, with 
or without sureties,* for keeping the peace during such period, not 
exceeding three years, as it thinks' fit to fix. 

(2) If the conviction is set aside on appeal or otherwise, the bond 
so executed shall become void. « 

(5) An order under this section may also be made by an Appellate 
Court including a Court hearing appeals under section 407 or by the 
High Court when exercising its powers of remion. ' ** 

Vionan SMktram, (1909) 11 Bom. L. R. 743. 


1 
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COMBCENT. — S^uritSr can he demanded under this section only when a person 
is convicted of any one of the following offences* viz. rioting, affray, assault, offence 
involving a breach of the peace, alSetment of any of the above, criminal intimidation. 

The object of the section is to prevent breaches of the peace taking place anil 
not merely to follow up breacshes of peace vdiich have already taken place.^ To 
bring the section into operation there must be a finding that the acts of accused 
involved a breach of the peace or were done with the evident intention of committing 
the same, oy at all events the c^id^ce must be so clear that, without an ezpress 
finding, a superior Court is wtisfied that such was the case,* 

1. * Offence Involving a breach of the peace.’ — ^There is a conflict of deci- 
sions as to the import of this expression. The Calcutta,* the Madras* and the 
Lahore* High Courts have held that it means offences in which a breach of the peace 
is an ingredient. According to the Allahabad* and the Bombay* High Courts the 
expression is not necessarily.so confined but extends to offences provoking or likely 
to lead to a breach of the peace, viz. an offence as in common knowledge is fHrdinarily 
or very probably the occasion of a breach'of the peace. The Allahabad High Court 
has also held that a * breach of the peace ’ does not necessarily mean a breach of 
the public peace, and the offence of causing hurt to a person involves a breach of the 
peace, whether it takes place in a private room or in the open street.* The Rangoon 
High Court has held that the expression offences involving a breach of the peace 
in this section means offences in whicdi the commission of a breach of the* peace is 
a necessary ingredient, of an offence the oommission of which has actually led to a 
breach of the peace, irrespective of the party by which that breach is committed,* 

2. * Convicted of such offence. ’ — Such offence ” means offence enumerated 
in the section. It will be noticed that such offence,” mentioned in the section, 
has a similarity in that it involves a breach of the peace. This section comes into 
operation when a person is “ convicted ’* of such offence. The next section (s. 107) 
deals with the case where there is a likelihood of a breach of the peace. 

3. * Such Court,. . . .at the time of passing sentence.* — ^The order must be 
passed at the same time when there is a conviction and passing of sentence. If 
this stage has once passed, then proceedings can be set on foot under s. 107.** Where 
a Magistrate of the second or third class is of the cl|>inion that an accused should 
be dealt with under this section, he must submit the whole case to a superior 
Magistrate without passing any part of the sentence himself.** A Magistrate of 
the second class, who is also a Sub-divisional Magistrate, can act under the section.** 

4 . * Execute a bond. . . .with or without sureties. ’ — ^The Court may order 
the bond to ]>e executed with or without sureties. On a security bond for Rs. 500 

* Menik Hoi, {1911) 38 Ali. 771. 47 Mad. 846. 

* Abdul Ali Cnowdhury, (1015) 48 * AhduUa, (1921) 2 Lah. 279. 

Cal. 671 ; Jih Lai &r v. Jogmohan * Manki Itai^ (1011) 83 All. 771 ; 

<lir, (1889) 26 Cal. 676. Dharam Eau (1920) 42 All. 345. 

* Baidya Nath Majumdar v. NU ^ Sayaa Yacoob, (1916) 43 Bom. 

haran Chunder^ (1902) 30 Cal. 93 ; 554, 21 Bom. L. R. 270. 

^rufi Samaniaf (1902) 30 Cal. 306 ; * Naxiruddin^ (1083) 55 All. 850, 

Baj Narain Ray v. Bhagabat Chunder Atmaram, (1926) 49 All. 181, dissented 
Nandi, (1908) 85 Cal. 815 ; Kali JPra- from. 

sanna Bose, (lOlO) BS Isa f Ankul * JMaung Kyi Nyo, [1940] Ran. 

Shaha v. gadhan Chandra Mandal, 266. 

[1989] 2 Cal. 261, dissenting fron^ ** Bam Adhin, (1928) 21 A. L. J. R. 
Abdul Cktfur v. Mohammad Mirza, 889. 

(1931) 59 Cai. 6.59. ** Bahimuddi Hawladar, (1908) 85 

* Kannookaran Kuhhafhad, (1902) Cal. 1093 ; Mahmudi Sheikh, (1894) 

26 Mad. 469; Muihiah CheUi, (1905) 21 Cal. 622. 

29 Mad. 100; Kuppa ifrclefinr, (1924) ** Raja Singh, (1915) 87 All. 280. 



52 


THE CRIMINAL PROCEDURE CODE. 


[chap. vm. 


tbe petitioner stood surety and himself expiessly agreed that he would forfeit 
Rs. 900 if the principal broke the peace. The principal having defiiulted the 
Blagistrate ordered the forfeiture of the amount of the bond against the principal 
as well as the surety. It was held that the surety was liable to pay the amount 
specified in the bond in addition to any amount that might be recovered from the 
principal.^ 

Snb^secdon (3). — ^The jurisdiction of tbe appdlate Court to act is not de* 
pendent on convictlcm having been by a Magistrote competent to act under the 
section. An appdlate Court can pass an order under this sub-section although the 
person convicted has been sentenced by a Court Inferior to that of a first class 
Magistrate.* 

S . — Security for keeping the Peace in other Cases and security for Good 

Behaviour. 

107. (i) Whenever a Fresidenc;;^ Magistrate, District Magistrate, 
Security fer Sub-divisiontJ Magistrate or Magistrate of the first 
keeping tbe peace class is informed’ that any person is likely* to com- 
in other cases. jnit a breach of the peace or disturb the public tran* 

quillity, or to do any wrongful act* that may probably occasion a breach 
of the peace, or disturb the public tranquillity, the Ma^strate if in his 
opinion there is sufficient ground for proceeding may, in manner here- 
inafter provided, require such person to show cause why he should not 
be ordered to execute a bond, with or without sureties, for keeping the 
peace for such period not exceeding one year as the Magistrate thinks 
fit to fix. 

(2^ Proceedings shall not be taken under this section unless either 
the person informed against or the place where the breach of the peace 
or disturbance is apprehended, is within tbe local limits of such Magis- 
trate’s jurisdiction, and no proceedings shall be taken before any Ma^s- 
trate, other than a Chief Prosidency or District Magistrate, unless both 
the person informed against and the place where" the breach of the peace 
or d^turbance is apprehended, are within the local limits of the Magis- 
trate’s jurisdiction. 

(3) When any Magistrate not empowered to proceed under sub- 
Prooeduie of (^) reason to believe that any person 

Magistrate not cm- ^ likely to commit a breach of the peace or disturb 
powered to act the public tranquillity or to do any wrongful act 
under sob-section that may probably occasion a breach of the peace or 
disturb the public tranquillity, and that such bieach 
of the peace or disturbance cannot be prevented otherwise than by 
detaining such person in custody, such Magistrate may, after recording 
his reasons, issue a warrant for Ins arrest (if he is not already in custody 
or before the Court), and may send him before a M^strate empo- 
wered tp deal with the case, together witK a copy of his reasons. 

(d) A Mamstrate before whom a person is jsent under sub-section 
(3) may in his mscretion detain such '^person in custody pending further 
action by himself under this Chapter. ^ 

* Sardar KAan, (1005) 17 Lah. • S. O. R. 

528. 
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COMBfENT. — Proceedings can be taken under this section against a person 
if he is (a) likely to commit a broach of the peace or disturb the public tranquillity ; 
or (b) to do any wrongful act that may probably occasion a breach of the peace 
or disturb the public tranquillity. If the breach of the peace has already occurred^ 
then the offending person should be tried and dealt with under the preceding section. 
Two things are necessary to warrant an action under this section : (1) Information 
should be laid before a Magistrate ; and (2) the Magistrate should be satisfied that 
there was syfflcient ground for pfoceeding. Further, both the person and the place 
should be within the limits of the Magistrate’s jurisdiction : but a Chief Presidency 
Magistrate or District Magistrate derives jurisdiction, if either the pmon or the place 
is within his jurisdiction. A Magistrate not empowered to act under the section may 
act after recording his reasons in writing and take the person into custody and send 
him to the Magistrate empowered to act. 

A person who ordinarily resides within jurisdiction can be taken to be within 
jurisdiction even though he is temporarily absent.^ 

1 . * Whenever a Presidency Magistrate. . . .is informed.* — ^The informa- 
tion must be of a clear and definite kind, directly affecting the person against whom 
process is issued, and it should disclose tangible facts and details, so that it may 
afford notice to such person of what he is to come prepared to meet.* There must be 
satisfactory evidence that the person proceeded against has done something, or 
taken some step that indicates an intention to break the peace or that is likely 
to occasion a breach of the peace.* 

2. * Any person ia likely.* — ^The section presupposes that the person sought 
to be put under a rule of bail is likely (not was likely) to commit a breach of the 
peace or disturb the public tranquillity. There must be a present danger of a 
breach of the peace ; the fact that such a breach is likely to take place at a future 
time is not enough.* If the accused is willing to give security this is sufficient 
proof.* 

3. * Wrongful act.’ — ^It is the doing of a wrongful act which may occasion a 
breach of the peace that is to be prevented. A p^rty who has clearly the l^al 
right should be allowed to exercise such right without opposition. The party 
offering opposition 4o the exercise of a legal right should be bound down.* It 
is a wrongbil act to perform religious ceremonies in a place not set apart for the 
purpose with the deliberate intention of wounding the religious feelings of the 
neighbours but the granting of leases to tenants of land not in one’s possession 
is not a wrongful act.* 

Sub- section (g ), — ^When the proceedings are taken before a Chief Presidency 
or District Magistrate, the person informed against or the place where the breach 
of the peqpe is apprehended should be within his jurisdiction. In the case of any 
other Magistrate both the person informed against and the place where the breach 
of the peace is apprehended should be within his jurisdiction. Ordinarily a Magis- 

* CU^anand, (1943) Nag. 609. 862. 

* Jai Prakash Lai, (1888) 6 AU. * Ghariba, (1928) 46 All. 109; 

26, SO, F.B. e Nasir Ahmad, (1927) 50 All. 120 ; 

* Babua, (1888) 6 All. 182 ; iifu- Kishan Narain, (1028) 50 All. 599. 

hammad Yakub, (1910) 82 All. 671. • Dindayal Mommdau (1907) 84 

* Basdea, (1908) 26 All. 190, 193;* Cal. 985; Khazan Chand, (1026) 7 

Shadi Lai, (IgSO) 12 Lah. 457 ; Lah. 482 ; Tbakar Singh, (1926) 8 

(1904)^ Bom. L.*R.*668; Bam Lah. 98. 

Chandra Haidar, (1008) 85 Cal. 674; * Murii Singh, (1911) 88 AU. 775. 

Chandabasawa, (1004) 6 Bom. L. R. • DHver, (1898) 25 Cal. 798« 
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txate has no power to issue process to a person not residing within the limits of his 
district.^ A temporary residence is enough.* 

Sub-section (d)«‘ — It is only when a person is sent to a Magistrate under 
sub-s. (3) that he derives jurisdiction to remand the person to custody under this 
sub-section.* The sub-section makes an exception to the general rule laid down in 
s. 496 which enacts that bail shall be given in all cases in which a person is not 
<diaxgediwiih a non-bailable offence.* 

Sections 107 and 110. — ^Where the evidende shows that there is an appre- 
hension of anyone using violence towards a particular person or particular persons 
he ought to be bound over to ke^ the peace as provided by s. 107, and ought not to 
be proceeded against under s. 110.* 

Sections 107 and 145. — ^There is no conflict between the two sections.* The 
words in s. 145 are mandatory, while the language in s. 107 is discretionary.* Where 
a dispute likely to cause a breach of the peace exists concerning possession of land 
the Magistrate has a discretion to proceed under either of the sections.* An order 
under s. 107 can be passed even after an order under s. 145 has been passed ;* or 
if circumstances warrant it, it may be passed in anticipation of an order under s. 145.^ 
Sec s 145, sub-sec5tion (jfO), 


108. Whenever a Chief Presidency or District Magistrate, or a 
Security for good Presidency Magistrate or Magistrate of the first 
behaviour from per- class specially empowered by the Provincial Govern- 
son disseminating ment in this behalf, has information that there is 
seditious matter. within the limits of his jurisdiction any person who, 
within or without such limits, either orally or in writing, or in any 
other manner intentionally disseminates or attempts to disseminate, 
or in anywise abets the dissemination of, — 

(a) any seditious matteT,i that is to say, any matter the publica- 
tion of which is punishable under section 124- A of the Indian Penal 
Code, or 

(b) any mAtter the publication of which is punishable under sec- 
tion 153- A* of the Indian Penal Code, or 

(e) any matter concerning a Judge which amounts to criminal 
intimidation or defamation under the Indian Penal H3ode, 


such Magistrate, if in his opinion there is sufficient ground for pro- 
ceeding, may (in manner hereinafter provided) require such person to 
show cause why he should not be ordered to execute a bond, with or 
without sureties, for his good behaviour for such period, not exceeding 
one year, as the Magistrate thinks fit to fix. « 

* Jai Prakash ZdU. (1883) 6 All. (1007]f 85 Cal. 117. 

26, F.B. ; Dinonath ^uUick^ (1885) * Belagal Ramacharlu^ ^902) 26 

12 Cal. 188 ; Abdul Aziz, (1891) 14 Mad. 471 ; Kali KUsen Tagore v. 

All. 49 ; 'Hamid Hasan, (1981) 54 AH. Anund Chunder Boy, (1896) 23 Cal. 
841 ; Kriahnaji Pandurang, (1897) 23 557 ; Sheoraj Boy v. Chatter Roy, (1905) 

Bom. 82 ; AUi, 11989] Nag. 158. 32 Cal. 966 ; Bam Baron Singh, (1906) 

* Skama Charan CluderavarH v. Katu 28 All. 406 ; Thakur Pande, (1912) 

Mundai, (1897) 24 Cal, 844. 84 AIX 449; Bam Lochan, (1918) 86 

* Vkidambaram *Pillai, (1908) 31 All. 148; Matlappa, (\925) 28 Bom. 

Mad. 815. X. R. 488. 

* Harayanamami Naicken, (1912) * Muthia Moapan, (1911) 86 Mad. 

36 Mad. 474. 815. 

* JSTollu, (1904) 27 All. 92, 95. Thakur 'Pande, 8ui>. ; Baisnab 

* Abbas, (1911) 89 Cal. 150, f.b. Charan Majhi v. Ckdinath Munsht, 

BataJU Singh v. Bhoju Chose, (1912) 89 jCal. 469. 
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No proceedings shall be taken under this section against the editor, 
proprietor, printer or publisher of any publication registered under, 
and edited, printed and published in conformity with, the rules laid 
down in the Press and Registration of Books Act, 1867, with reference 
to any matters contained in such publication except by the order or 
under the authority of the Provincial Government or some officer 
empowered by the Provincjjal Government in this behalf. 

COMMENT. — This and the two following sections specify the three classes of 
persons from whom security can be demanded for good behaviour. Under this 
section, proceedings can be taken against a person who commits or is about to commit 
an offence punishable under s. 124A or s. 158A or criminal intimidation or defamation 
of a Judge. The object of enabling a liagistrate to take security for good behaviour 
is for the prevention and not for the punishment of offences.^ The object is to secure 
good behaviour in future. Hie mere record of previous convictions is not sufficient, 
for it is wrong to use these provisions so as to add to the punishment for past offences.* 

Scope. — ^The test under this section is whether the person proceeded against 
lias been disseminating seditious matter and whether there is any fear of a repetition 
of the offence. In each case that is a question of fact which must be determined 
with reference to the antecedents of the person and other surroundipg circumstances.* 
A person comes within the scope of the section if he disseminates matter which reveals 
an intention to promote feelings of enmity between classes.* The section does not 
apply to a person who is found circulating offending notices on one occasion only.* 

1. * Any seditious matter.* — ^The matter disseminated must be shown to be 
seditious.* The publisher Of a seditious pamphlet is liable to be dealt with under 
the section.^ 

2. * Any matter the publication of which is punishable under s. 153- A. * 
— ^This phrase is parallel to ‘‘ any seditious matter in cl. (a). It seems to mean 

matter which is the vehicle of an attempt to promote enmity.*** 

Seemity for good 109* Whenever a Presidency Magistrate, Bis- 

va^n^’^and su™ Magistrate, Sub-divisional M^strate or Magis- 

pected persons. irate of the first class receives information — 

(а) that any person is taking precautions to conceal his presence 
within the local limits of such Magistrate’s jurisdiction, and that there 
is reason to believe that such person is talung such precautions with 
a view to committing any offence, or 

(б) that there is within such limits a person who has no ostensible 

means of subsistence, or who cannot give a satisfactory accoimt of 
himself,^ • 

such Magistrate may, in manner hereinafter provided, require such 
person tb show cause why he should not be ordercS^ to execute a bond, 
with sureties, for his good behaviour for such period, not exceeding one 
year, as the Magistrate thinks fit to fix. 

* flari Telang^ (1900) 27 Cal. 781, 844; Swami Stsfupa Nanil, (1040) 10 

784. ^ Luck. 260. 

* Tfoja, (1^5) 10 Bom. 174. * Bal G. Tiiak, (1010) 19 Bom. 

* Vaman Sakhramt (1900) 11 Bom. L. R. 211 ; Beni Bhueikan Rapt (1907) 

L. R. 748. , « 84 Cal. 991. 

* P. K, jChakravarti, (1026) 54 * Pifre, (1922) 47 Bom. 488, 25 

Cal. 69. • • • • Bom. L. R. 97. 

* CAfratu't Lof, (1928) 50 All. 854 ; • P. JNT. ChakravarH, (1920) 84 

Chandra Bhan Gupta, (1984) 9 Luck. Cal. 59, 08. 
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COMMENT..— The second class of cases in vhkdi security for good bdwTioor 
can be deiiuuided»i8 that of (a) a suspected person, Le. one who is taking piecatitioos 
to conceal his presence wiUi a view to commit any offence ; and (6) vagrant, i.e. 
one who (1) has no ostensible means of subsistence, or (2) cannot give a satisfiBU^oiy 
account of himself.^ 

Glatiae (a). — This clause is applicable to a person who, being or coming within 
the local limits of the jurisdiction of a certain Magistrate, takes precautions to 
conceal his presence with a view to committing an^sffence. It is not lipiited to the 
more restricted case of a person who, with a similar object, takes precautions to 
conceal the Ihct of his presence within the local limits of the jurisdiction of a certain 
Magistrate.* A person, whether he be of good or bad character, who merely shows a 
disinclination for the society of the police and endeavours to avoid them by running 
away on their approach does not come within this dause.* The words ** concealing 
presence ** are very wide. They are sufiloient to cover the concealment of bodUy 
presence in a house or grove or under a bridge, etc., but they also are sufficient to 
cover the case when a man conceals his appearance, e.g* by wearing a mask or 
covering his focc or disguising himself by a uniform or in some other manner.^ 
The concealment of presence must be with a view to committing some offence.* 
Impersonation of another will not amount to such concealment.* A person cannot 
be said to coneal his presence within the meaning of this clause if he does not hide 
behind anything but stands still apparently in the hope tlmt be may be mistaken for 
an inanimate object by another person happening to turn his eye on him.* 

1. * Cannot give a aatlafactory account of himself.’ — ^The expression 

means that suspicion that the accused is living dishonestly attaches to the accused 
because of his failure to give a satisfactory explanation when called upon to account 
for his presence in the place where he is found.* 

Sections 109 and 110. — A person cannot be bound over both under ss. 109 
and 110.* 

110. Whenever a Presidency Magistrate, District Magistrate, or 

Security for good Sub-divisional Magistrate or a Magistrate of the 
behaviour from ha- first cUss specially empowered in this behalf by 
bitual offenders. the Provincial Government receijres information^ 
that any person within the local limits of his jurisdiction* — 

(а) is by habit* a robber, house-breaker, thief, or forger, or 

(б) is by habit a receiver of stolen property knowing the same 
to have been stolen, or 

(c) habitually protects or harbours thieves* or aids, in the con- 
cealment or disposal of stolen property, t>r 

(d) habitually commits, or attempts to commit, or abets the com- 
mission of, the offence of kidnapping, abduction, extortion, cheating 
or mischief, or any offence punishable under Chapter XII of the Indian 

* Bhuja, (1S72) Unicp. Or. C. 68. * Abdui Okafo&r, [1948] AU. 816. 

* Phuchai, (1928) 60 All. 909, r.B., * S^iah Chandra Sarkar, (1912) 

oveiruUng Bkmron, (1920) 40 All. 240., 80 Cal. 466. 

and atmayatuOah, (1027) 40 All. 844; * Kashi Nalh Sin^,'(lWS) 66 AU. 

Legal Remembrancer, Bengal v. letO* 014. 

Kharati, [1088] 2 Cal. 221; ChhtOai, * MeeahaH, [1088] Nag. 605. 

(1041) 17 Liude. 105. • ViOor^ (1020) 88 Cal.. 845. 

■ RambMt* AMr, (1026) 6 PAt. • Rangaeami POiai, (1018) 88 Mad. 

177, 188. 555. 
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Pena] Code, or under section 489-A, section 489-B, section 489-C, or 
section 489-D of that Code, or 

{e) habitually commits, or attempts to commit, or abets the com- 
mission of, oiSences involving a breach of the peace,* or 

(/) is so desperate and dangerous^ as to render his being at large 
without security razaxdous to the community, 

such Magistrate may, in niianner hereinafter provided, reqxiire such 
person to i^ow cause why he should not be ordered to execute a bond, 
with sureties, for his good behaviour for such period, not exceeding 
three years, as the Magistrate thinks fit to fix. 

COMMENT. — ^The third category of persons from whom security can be taken 
for good .behaviour is habitual offenders and desperate characters. ** Habitual 
offender means (1) habitual .robber, house-breaker, thief or forger ; (2) habitual 
receiver of stolen property ; (8) habitual harbourer of thieves or habituid abettor 
in the concealment or disposal of stolen property ; (4) habitual kidnapper, abductor, 
extortor, cheat or habitually committing mischief, offences relating to coin, stamps 
and currency notes ; (5) habitually committing offences involving a breach of the 
peace. 

The object of the proceedings under this section is prevention and not punish- 
ment of offences.^ It is to be used solely for the purpose of securing fatu^ good 
behaviour ; it can never be used for the purpose of punishing past offences.* 

The Calcutta High Court has held that proceedings under the section ought 
not to be instituted with a view to bind down persons on an indefinite diarge, after 
prosecutions against them on definite charges under the Penal Code have fhiled.* 
The Allahabad High Court is, however, of the opinion that where the proceedings 
follow soon after a discharge or acquittal, it is always necessary to make it dear that 
the proceeding was not insitituted as a means of punishing, in an indirect way, a 
7nan, who, the police were convinced, was guilty* and shortly afterwards,* it dis- 
tinguished the Calcutta case and held that proceedings under the section can be 
taken against persons against whom a charge of dacoity has failed.* The Lahore 
High Court has held that Wbere a person has been discharged or acquitted no action 
can be taken under this section. Because unless a man is proved by habit a robber, 
housebreaker, thief, or forger, or by habit a receiver of stolen property, etc., this 
rustic measure cannot be taken against him.^ 

Sections 107, 108, 109 and 110 are known as badmashi sections of the Code 
'ind they are not intended for furnishing the police with the means of detaining 
persons against whom a definite charge has been made but has broken down.* 

1. ‘Recelvecf information.* — ^These words arc as wide as possible; there 
y no limit as to the nature of the information, no limit as to the source from which 
it nmy be^^ceived.* 

2. * Within the... limits of his Jurisdiction.* — It is sufficient to give the 
Magistrate jurisdiction if the evil habits of the accused were practised and evil 

I HaH Telang^ (1900) 27 Cal. 781. • Ibid. 

* Vfnbica Proshadj (1877) 1^ C. L. ’ JsUm-ud-din aliaa lakanan, f 19891 

R. 268, 271; Ri^a, (1885) 10 Bom Lah. 68. 

174, 175. * ■ Bhagmai Prasadf (1921) 24 O. C. 

* AUp Pramanik,Jl9m) 11 C. W.* 817; Jai Singhs (1980) 6 Luck. 86. 

N 418. ^ • Mithu Khan, (1904) 27 All. 172, 

i Shiam siSa/, (1000> 6 A. L. J. R. 178 ; Hirmand Qjha, (1922) 1 Pat. 
487, 488. 621. 

* Raj Karan, (1909) 82 All. 65. 
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reputation acquired ‘within the local limits of his jurisdiction. It is not necessary 
that he must he residing within “ the limits of the Magistrate's jurisdiction.**^ 

3. * Habit.* — ^The word is used in the sense of depravity of character as 
evidenced by the frequent repetition or commission of the offences mentioned 
in the section.* The evidence of general repute ** must be so general and over- 
whelming as to leave no practical doubt that the accused has been in the habit 
of committing thefts and robberies or other offences of the kinds specified.*** 

4. * Harbours thieves. * — ^This clause does fiot apply to horbouqpg of daooits 
which is intended to be dealt with under the substantive provision of s. 210A 
of the Penal Code.^ 

5. * Offences involving a breach of peace.* — Sec Comment on s. 106, p. 51. 

6. * Desperate and dangerous.* — ^This expression means a man who shows a 
reckless disregard of the safety of the persons or the properties of his neighbours.* 
The word * neighbours * denotes the membeca of the community.* ** Dangerous 
character *' means a person who is so desperate and dangerous as to render his being 
at large 'without security hazardous to the community. 

111 . [Proviso as to European vagrants S\ Omitted by s. 8 of Act 
XII of 1923. 

112 . When a Magistrate acting under section 107, section 108, 
Order to be section 109 or section 110 deems it necessary ta 

made. require any person to show rause^ under such section, 

he shall make an order in writing, setting forth the substance of the 
information received,* the amount of the bond* to be executed, the 
term for which it is to be in force, and the numbei, character and class 
of sureties^ (if any) required. 

COMMENT. — Sections 112 to 12GA provide the procedure according to which 
security can be asked either for keeping the peace or for good behaviour, i.e. under 
circumstances detailed in ss. 107-110. The inquiry is provided in s. 117 ; and if it 
results unfrtvourably to the person, he can be directed to execute a bond (s. 118) ; 
but if It ends in his favour, ,h^ is to be discharged (s. lip). 

Section 112 provides for the passing of a prelinfinaiy order. The order in 
question must be in writing, setting forth the substance of the hiformation received, 
the amount of the bond, the term of the bond, and the number, character and class 
of sureties, if any. 

1. * To show cause.* — ^When a person is culled upon to show cause why he 

should not be required to give security for good behaviour, he must be ready with 
his evidence when he appears in obedience to the notice. That is the meaning of lUe 
expression ** to show cause ** in law. If he Ira been unable to bring the evidence 
with him on account of the shortness of the notice or other reasonable ^use, it is 
his duty, when he appears, to apply at once for summons to the witnesses he proposes 
to call.^ The onus of proof, however, lies upon the prosecution to establish circum- 

* JDurga Halvoai, (1916) 48 Cal. 639, 642. 

158; Manindra Mohan Sanyalt (1918) * Manni Lai Awasthi, (1928) 51 

46Cal.215;i{atigan,(1904)861gad.96; All. 4^9. 

Bapoo Ydtapa, (1997) 9 Bom. L. R. * Wahid Alt Khan, (1907) 11 C. 

244 ; BanMhai Waghjibhai, (1912) 14 W. N. 789, 791 ; MaAindra Mohan 

Bom. L R. 889 ; Munna, (1916) 89 ^anyal, sup. ; Poarbaticharan Baiahya, 
AH. 189 ; Sardar Khan, [1948] Kar. 514. (1984) 61 Cal. 588. 

* Bhubaneshwar Kuer, (1925) 6 Pat. * ParbadehiKan Baisl^, ibid. 

1. ^ Narayan, (1907) 8 Bom. L. R. 

* Sherkhan, (1898) Uorep. Cr. C. 1885, 1886, 82 Bom. 111. 
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stances justifying the action of the Magistiate in calling upon persons to fhmisb 
secority.^ 

2. * Order In writing, setting forth the substance of the Information 

received.’ — ^The passing of the preiiminaiy order is obligatory.* It must be served 
on the accused.* A notice issued under the section must be accompanied by the 
order mentioned ;* but the omission to do so is only on irregularity which does not 
vitiate the proceedings.* The order must clearly disclose the substance of the 
information Received by the Magistrate,* otherwise it is illegal.* The source of 
information need not be discfosed.* 

3 • ’ Amount of the bond.’ — ^In fixing the amount of security the Magistrate 
should consider the station in life of the person concerned and should not go beyond 
a sum for which there is a &ii probability of his being able to find security. The 
imprisonment is provided as a protection to society against the perpetration of the 
crime by the individual, and not as a punishment for a crime committed, and, being 
made conditional on default of finding security, it is only reasonable and just that the 
individual diould be afforded a foir chance at least of complying with the required 
condition of security.* 

4. ’ The number, character and class of sureties. * — According to the 

Allahabad High Court, the object of requiring security to be of good behaviour is to 
insure that a particular accused person shall be of good behaviour for the time 
mentioned in the order. It seems, therefore, to be reasonable to expect and ^require 
that the sureties to be tendered should not be sureties from such a distance as would 
make it unlikely that they could exercise any control over the man for whom they 
were willing to stand sureties.** The Calcutta High Court has differed from this 
view and held that the test of the fitness of a surety is not whether he can supervise 
the person bound down, but whether he is a person of sufficient substance to warrant 
his being accepted.** The Bombay High Court is of the opinion that the condition 
that the surety should be able to control the accused is not a desirable condition.** 

113. If the person in respect of whom such order is made is pre* 
Procedure in res- Sent in Court, it shall be read over to him or, if he 

pect of person pre- so desires, the substance thereof shall be explained 
sent in Court. to him. 

114. If such person is not present in Court, the Magistrate shall 
Summons or war^ issue a summoi^ requiring him to appear, oi*, when 

.ant in case of per- such person is in custody, a warrant directing the 
-on not so present, officer in whose custody he is, to bring him before 
the Court: 

* Abiul Kadify^ (1SS6) 0 All. 452. 155 ; Mtilkumamt Ckeffiar, [1040] Mad. 

KrisknasTDami Thathachari v. 835, f.b. 

Vanamammiai Bhashiakary (1006) 80 * UJagar Singk, supra. 

Mad. 282 ; Bameshwary (1014) 86 All. ■ Mithu Khany (1904) 27 All, 172. 

262 ; Hafiansiy (1020) 42 All. 646. • (1860) 4 M. H. C. (App.) 46 ; 

* Bga Hneth, (1915) 8 B. L. T. 58. Dedar SircoTy (1877) 2 Cal. 884, 385 ; 

* Sutka Nakkeny (1907) 17 M. L. Bamay (1802) 16 Bom. 872, 878 ; Baxa 

488^. Aliy (1900) 28 All. 80; Wasayoy (1901) 

* SvUman Adamy (1909) 11» Bom. P. R. No. 28 of 1901. 

« R; 740; Jf/ukammad Jafir, (1881) *® Rahim Bakhshy (1898) 20 All. 

® All. 545, F.B. ; Rajbansiy supra ; 206, 208 ; Nahbu Khan, (1902) 24 All. 

(1926) 49 All.i5. • 471. 

. * ^Jgeddiy (1019) 48 Mad. ** Adam Sheikh, (1908) 85 Cal. 400. 

^ : KendS Reddy, (I917)F 41 Mad. *• Jwa Naiha, (1914) 16 Bom. L. 

Bam Ghukuny (1027) 2 Luck. R. 138. 

IW; UJagar Singh, (1928)^ 10 Lah. 



60 


THE CSmiNAL PBOCEDUBE CODEi 


[chap. vxu. 


Provided that whenever it appears to such Magistrate^ upon the 
report of a police-officer or upon other information (the substance of 
which report or information shall be recorded by the Magistrate), 
that there is reason to fear the commission of a breach of the peace, 
and that such breach of the peace 'cannot be prevented otherwise than 
by the immediate arrest of such person, the Magistrate may at any 
time issue a warrant for his arrest. ^ 

COMMENT. — Ordinarily a summons should be issued to the person affected. 
It should be accompanied by a copy of the order. 

Proviso. — ^In ordering the arrest of a person the Magistrate must act on 
recorded information ; it is not enough for him to express a belief that 8U(di a course 
is necessary. Not only must he have “ reason to fear the commission of a breach 
of the peace ” but that such breach of the peace cannot be prevented otherwise 
than by the immediate arrest of such person.*’^ In no case should a Magistrate 
issue a warrant of arrest except upon the * clearest grounds for belief that unless be 
issues such warrant a breach of the peace is inevitable.* 

115. Every summons or v. arrant issued under section 114 shall 
Copy of order un- accompanied by a copy of the order made under 

der section 112 to section 112, and such copy shall be delivered by the 
accompany sum* officer serving or executing such summons or war- 
mons or warrant. to the person served with, or arrested under, 

the same. 

116. The Magistrate may, if he sees sufficient cause, dispense with 
Power to dispense the personal attendance of any person called upon 

with personal atten- to show cause why he should not be ordered to exe- 
cute a bond for keeping the peace, and may permit 
him to appear by a pleader. 

117. (2) When an order under section 112 has been read or ex- 
Inquiry as to plained under section 118 to a person present in 

tnith of informa- Court, *or when any person Appears or is brought 
before a Magistrate in compliance 'with, or in execu- 
tion of, a summons or warrant, issued under section 114, the Magistrate 
shall proceed to inquire into the truth of the information upon which 
action has been taken, and to take such further evidence as may appear 
necessary. 

4(2} Such inquiry shall be made, as nearly as may be practicable 
where the order requires security for keeping the peace, in the manner 
hereinafter prescribed for conducting trials aihd recording evvlence in 
sunmons-cases ; and where the order requires security for good be- 
haviour in the manner hereinafter prescribed for conducting trials 
and recording c'vidence in wa^ant-cases, except that no charge need 
be framed. 

( 3 ) Pending the completion of the inquiry under sub-section (2) 
the M^strate, if he considers -that immediate measures are necessary 
for the prevention of a breach of the peace or disturbance of the public 
tranquillity or the commission of any oflbnce or for the public safety, 
may, for reasons to be recorded in writing, direct *the persoA in respect 

1 Bdbua> (1888) 6 AU. 132. ■ DauM Sifigh, (1801) 14 All. 45. 
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of whom the order under section 112 has been made to »ecute a b<Hid, 
with or without sureties, for keq>ing the peace or maintaining good 
behaviour until the conehision of the inquiry, and may detain him in 
custody until sudi bond is executed or, in default of execution, until 
the inquiry is concluded : 

Provided that — 

(а) no person ajgainst*whom proceedings are not bdng taken 
under section 108, section 109, or section 110, sl^ be directed to execute 
a bond for lAaintaining good behaivour, and 

(б) the conditions of such bond, whether as to the amoimt thereof 
or as to the provision of sureties or the number thereof or the pecuniary 
extent of their Jiability, shall not be more onerous than those specified 
in the order under section 112. 

(4) For the purposes of this section the fact that a person is ifn 
habitual offender or is so desperate and dangerous as to render Us being 
at large without security hazardous to the community may be proved 
by evidence of general repute or otherwise.^ 

(5) Where two or more persons have been associated together* 
in the matter under inquiry, they may be dealt with in the santb or 
separate inquiries as the Magistrate shall think just. 

COBiMENT. — ^This section provides for inquiry after a notice and order ate 
served upon a person. The form of trial in cases for keeping the peace is the one 
for summons-cases, i.e. according to ss. 242-240 ; while in cases for good behaviour^ 
the procedure is that provided for warrant-cases, i.e« ss. 252-250. In cases of 
urgency, the Magistrate has power to bind down the person till the close of the 
trial. There are two provisos : (1) that a provisional bond for good behaviour can 
be taken only from a person proceeded against under ss. 108-110; and (2) the 
conditions of the bond exacsted under s. 117 can never be more onerous than those 
demanded under s. 112. Further, in cases under s. 110 evidence of general repute 
is admissible. A joint triaB of two or more persons is'fiermissible. 

Sub*8ection (2). — Inquiry. — ^The inquiry under this section must necessarily 
be made.^ It is a nill judicial inquiry^ evidence being taken in the presence of 
the parties charged.* The preliminary order passed under ss. 107 and 112 is not 
in the nature of a rule nisi implying that the burden of proving innocence is upon 
such person. The onus of proof lies upon the prosecution to establish circumstances 
justifying the action of the Magistrate in calling upon persons to Aimish security.* 
A persoircalled upop to fdmish security for good briiaviour must be given time, as In 
warrant-cases, to bring his witnesses and have their evidence recorded.* A consent 
to give security does not dispense with the necessity of inquiry, according to the 
Calcutta High Court ;* though, according to the Allahabad High Court,* consent 
may form the basis of an order. 

Sub-sectioti (3). — ^The words **any offence’* appearing in this sub-section 
do not mean any particular offence of the nature set out in s. 110, bearing in mind 
that an order under this sub-seciiion must have reference to the inforpiation under 
s. 110 and the^rder under s. 112 which follows it.* 

1 Mul Chand, (1014) 87 All. 80. R. 1885, 82 Bom. 111. 

* OkMl Chunder Biswas^ (1877) 1 * Bam Chandra Haidar^ (1008) 85 

C. L. R. 4^ . Cal. 674. 

* Abdui (18^) 0 All. 452. * GhaHba, (1928) 46 AU. 109. 

* Keramuddin Sarkar, (1914) 41 * Md. Bamm, [1048] Kar. 275. 

Cal. 806 ; Narayan^ (1907) Q Bom. Ij, 
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Sub«8ectlon (4). — ^Evidence of general repute. — ^Evidence of general r^utc 
may be either evidence as to the general opinion of the neighbourhood or com< 
munity in which the person concerned lives or to which he belongs or the personal 
opinion of the witnesses who are examined. 

A man's general reputation is the reputation which he bears in the place in 
which he lives amongst all the townsmen, and it it is proved that a man who lives 
in a particular place is looked upon by his felloe-townsmen, whether they happen 
to know him or not, as a man of good repute, that is strong evidence that he is a 
man of that character. On the other hand, if the state of things is that a body of 
his fellow-townsmen who know him, look upon him as a dangerous man and a man 
of bad habits, that is strong evidence that he is a nian of bad character.^ 

The Calcutta High Court has held that evidence of general repute should be, 
if at all, acted upon with great caution and scrutiny.* The Madras High Court 
i^.of the c^inion that evidence of general repute is not of much value unless it is 
propped up by evidence of instances.* The Bombay High Court has held that 
evidence of general repute is admissible and it is not necessary that specific instances 
should be given.* The Allahabad ITJgh Court has held that evidence of general 
repute must necessarily consist largely of * hearsay evidence,’ and such evidence is 
admissible as evidence of general repute.* The Lahore High Court has held that 
evidence of general repute is admissible. Mere suspicion of complicity in this oi 
that isolated offence is not evidence of general reputation.* 

1. * Or otherwise.’ — The Bombay High Court^ ha,*i ruled that hearsay evi- 
dence amounting to evidence of general repute is admissible. The Allahabad High 
Court* has, however, laid down that evidence of repute should be the evidence of 
persons who are speaking to matters within their personal knowledge, and not fiom 
hearsay, vague and general statements that a man is a habitual offender. The 
effect of the words or otherwise ” is to render admissible any evidence which 
would be relevant if the accused person or persons were being tried on a charge of 
being habitual offenders. The principle of s. 80 of the Indian Evidence Act applies.* 

2. * Associated together. ’ — ^The phrase applies to persons acting in concert, 
whether that concert is duc'^to mutual agreement aihong themselves, or to the 
obedience to the orders of a common master ;^* or to persons iwho are confederate's 
or partners os against W'hom all the evidence is equally applicable.^^ 

118. (1) If, upon such inquiry, it is proved that it is necessary 

Order to give se- for keeping the peace or maintaining good behavi- 
curity. our, as the case may be, that the person in respect 

of whom the inquiry is made should execute a bond, with oi without 
sureties,^ the M^istrate shall make an order accordingly: 

* Bai Isri Pershadf (1805) 28 Cal. Savtilram, (1014) 10 Bom. L. R. 048, 

621, 628; Rahu, (1020) 48 All. 186; 046. 

AngMi, (1022) 45 All. 109 ; Po Yin^ * Kumera, (1028) 51 All. 275. 

<1024) 2 Ban. 686 ; Kundan, (1027) * Kundan, (1927) 0 Lah. 133 ; 

0 Lah. 133 ; Jat Singfi^ (1030) 6 . Kehr Singh, (1028) 0 Lah. 580. 

Luck. 86. % * Paeji Pulchand, (1008) 6 Bom. 

* Badu Mir, (1026) 54 Gal. 270. L. R. 34. 

* Pedda Siva Beddi, (1881) 3 Mad. • Rtip iS'tttfk, (1004) 1 A. L, J. R. 610. 

288, 289; Muihu Pillai, (1010) 84 ' * Satju, (1918) 41 All. 281, 284. 

Mad. 255, 257. Srikania Nath S^aka, (1005) 1 

« Shahukha Mahibukha, (1007) 0 C. L. J. 616, 625. 

Bom. L. R. 164; Baqji Ftdchand, ** Angnu, supra. 

(1008) 6 Bom. L. R. 84, 85; Bhau 
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Provided — 

firstf that no person shall be ordered to give security of a nature 
different from, or of an amount larger than, or for a period longer tl^, 
that specified in the order made under section 112 : 

secondly f that the amount of every bond shall be fixed 'with due 
regard to the circumstances of the case and shall not be excessive : 

thirdly 9 that, when the nerson in respect of whom the inquiry is 
made is a minor, the bond shall be executed only by his sureties. 

COMMENT. — ^If the result of the inquiry is unfavourable to the person, he 
is called upon to execute the bond and furnish sureties. There are three safeguards ; 

(1) the terms and conditions cannot be more onerous than those fixed in the notice : 

(2) the amount of the bond shall be reasonable ; and (8) if the person is a minor, 
the bond is to be executed by his guardian. 

1. * Sureties.’ — The object of the law is that sureties should be responsible 

for the good behaviour of the person called upon to provide security.^ 

Proviso 1. — ^Where the notice issued is for keeping the peace it is not permissible 
to make the final order for good behaviour.* 

Amount of suretyship. — In fixing the amount of security the Magistrate 
should consider the station in life of the person concerned, and should not go beyond 
a sum Ibr which there is a fair probability of his being able to find security.* « The 
amount should not be in excess of that stated in the notice.* 

119. If, on an inquiry under section 117, it is not proved that it is 

Discharge of per- necessary for keeping the peace or maintaining good 
son informed aga- behaviour, as the case may be, that the person in 
respect of whom the inquiry is made, should execute 
a bond, the Magistrate shall make an entry on the record to that effect, 
and if such person is in custody only for the purposes of the inquiry, 
shall release him, or, if such person is not in custody, shall discharge 
him. 

COMMENT. — If the inquiry against the accused results in his favour, the 
person is allowed to departs or is discharged if he is id custody. 

The term di^cdiarged ” is not used In its teclinical sense, for there is no 
** charge ’* ficamed in security proceedings. It is used in the sense of a permission 
to depart. It is not competent therefore to a District Magistrate to interfere with 
a discharge under this section, and order further Inquiry.* Similarly, a Sessions 
Judge has no jurisdiction to set aside an order of discharge passed under Uiis section 
and to order further inquiry.* 

‘'C . — Proceedings in all Cases subsequent to Order to 
furnish Security. 

120r (i) If any person, in respect of whom an order requiring 
Commencement security is made under section 106 or section 118, 
of period for which is, at the time such order is made, sentenced to, 
security is required, or undergoing a sentence of, imprisonment, the 

* Sheo Buksh^ (1870) 2 N. «W, P. * Vdu Tayi Ammal v. CHidambara- 

205. vdu PiUaip (1900) 88 Mad. 85 ; BosAan 

* Dricer, (1B08) 25 Cal. 708. Singh, (1028) 46 All. 285; fmam 

* Bama, (1802) 16,Bom. 872; Baza* Mondai, (1900) 27 Cal. 662; DayanaOi 
AH, (1000) 28. All. 80 ; Wasoqa, (1001) Taiuqdar, (1005) 88 Cal. 8. 

P. R. No. 1901. * ^ * Mahammod Yusuf v. Abdid Mcqid^ 

* Belagdl Bamacharlu, (1902) 26 (1030) 58 All. 148. 

Bfod. 471. 
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period for which such security is required shall commence <m the expi- 
ration of such sentence. 

(2) In other cases such period shall commence on the date of such 
order unless the Magistrate, for sufficient reason, fixes a later date. 
121. The bond to be executed by any such person shall bind him 

Coutentooflxmd. ^ 8°®^ behaviour, as tte 

case may be, and in th^ latter case the commission 

or attempt to commit, or the abetment of, any offence punishable with 
imprisonment, wherever it may be committed, is a breach of the bond* 


COBIMKNT. — ^Where the bond taken is for good behaviour, it is a breach 
of the bond if the person is during its term convicted either of abetment or attempt 
or commission of an offence, punishable with imprisonment, wherever committed.* 
A bond for keeping the peace is broken when the person does some act ** which is 
likely in its consequences to provoke a breach of the peace.’^* In each case, the 
surety can be called upon to forfeit his bond. The onus lies on him to show that he 
is not liable.* 


122. (i) A Magistrate may refuse to accept any surety offered. 
Power to reject or may reject any surety previously accepted by 
sureties. him or his predecessor under this Chapter on the 

ground that such surety is an unfit person^ for the purposes of the 
bond : 

Provided that, before so refusing to accept or rejecting any such 
surety, he shall either himself hold an inquiry on oath into the fitness 
of the surety, or cause such inquiry to be held and a report to be made 
thereon by a Magistrate subordinate to him. 

(2) Such Magistrate shall, before holding inquiry, give reasonable 
notice to the surety and to the person by whom the surety was offered 
and shall in making the inquiry record the substance of the evidence 
adduced before him. 

(3) If the Magistrate is satisfied, after considering the evidence so 
adduced either before him or before a Magistrate deputed iinder sub- 
section (i), and the report of such Magistrate (if any) t^t the surety 
is an unfit person for the purposes of the bond, he shall make an order 
refusing to accept or rejecting, as the case may be, such surety and 
recording his reasons for so doing: 

Provided that, before making an order rejecting any surety who 
has previously been accepted, the Magistrate shall issue his summons 
or warrant, as he thinks fit, and cause the^person for whom the surety 
is bound to appear or to be brought before him. 

COMMENT. — The Magistrate has power to refiise to accept a surety or to 
reject a surety already accepted by him or his predecessor. In either case, the 
ground of refusal should be that the surety is an unfit person, sucdi unfitness being 
for the purposes of the bond. There should invariably be an inquiry recording 
evidence before the refusal or rejection ; and before commencing the inquiry, there 
should be notices both to the surety and the i>erson bound over.^ The or^ for 

a 

' Sham Stmdar Charndhry, (1808) Boy, (1872) 18 vt. R. (CrJ 68. 

2 Beng. L. R. (A. Cr. J.) 11. * Matu Mfjihan LaU (1898) 21 All.. 

* AnarUhaeharri v. Anantkaeharriy 86. 

(1881) 2 Mad. 169; Horan Chunder 
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leftual or rejection ahofuld be in writing and contain reasons for the order. Where 
a suretp who has once been accq^ted is rejected, the presence of the person bound 
over is necessary in Court. 

1* * An unfit person.* — ^Tbe grounds upon which a Magistrate has power to 

refhse to accept a surety must be such as are valid and reasonable in the circum- 
stances of each case as it arises.^ It is no disqualification in a surety that he is a 
relation.* As long as the securij^ is good and sufficient, and the sureties are of a 
satislhctory jcharacter and class/ it and they cannot be rejected.* 

123. (2) If any perron ordered to give security under section 106 
Imprisonment in or section 118 does not give such security on or 
default of security, before the date on which the period for which such 
security is to be given commences, he shall, except in the case next 
herein^ter mentioned, be committed to prison, or, if he is already in 
prison, be detained in prison until such period expires or until within 
such period he ^ves the security to the Court or Magistrate who made 
the order requiring it. 

(2) When such person has been ordered by a Magistrate to give 
Proceeding when security for a period exceeding one year, such 

to be laid before Magistrate shalh if such person does not give such 
High Court or Court security as aforesaid, issue a warrant directing •him 
of Session. ^ detained in prison pending the orders of the 

Sessions Judge or, if such Magistrate is a Presidency Magistrate, pend* 
ing the orders of the High Court ; and the proceedings shall be laid, 
as soon as ronveniently may be, before such Court. 

(3) Such Court, after examining such proceedings and requiring 
from the Magistrate any further information or evidence which it 
thinks necessary, may pass such order on the case as it thinks fit : 

Provided that the period (if any) for which any person is imprisoned 
for failure to give security shall not exceed three years. 

(3^) If security Jtins been requiied in^the course of the same 
proceedings from two or more persons in respect of any one of whom 
the proceedings aOre referred to the Sessions Judge or the High Court 
under sub-section (2), such reference shall also include the case of any 
other of such persotis who has been ordered to give security, and the 
provisions of sub-sections (2) and (3) shall, in that event, apply ro the 
case of such other person also, except that the period (if any) for which 
he may^be imprisoned shall not exceed the period for which he was 
ordered to give security. 

(3B)‘ A Sessions Judge may in his discretion transfer any proceed- 
ing laid before him under sub-section (2) or sub-section (3A) to an 
Additional Sessions Judge or Assistant Sessions Judge and upon such 
transfer, such Additional Sessions Judge or Assistant Sessions Judge 
may exercise the powers of a Sessions Judge under this section in res- 
pect of such proceedings. 

(4) If the security is tendered to the officer in charge of the jail, 
he shall forthwith refer the matter to the Court or Magistrate who made 
the order, and shall await the orders of such Court or Magistrate. 

* Asiradk MandcU, (1914) 41 Cal. * Shilf Singh, (1992) 25 All. 181. 
704. » Ganni, (1875) 7 N. \V. P. 249. 
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Kind of impri- (5) Imprisonment for failure to give scscurity 

sonment. for keeping the peace shall be simple. 

(6) Imprisonment for failure to give security for good behaviour 
shall, where the proceedings have been taken under section 108, be 
simple and, where the proceedings have been taken under section 109 
or section 110, be rigorous or simple as the Court or Magistrate in each 
case directs. • 

COMMENT. — ^Where a person fails to give security, he is detained in prison. 
The imprisonment awarded for failure to give security for peace (ss. 106, 107) and 
for good behaviour in cases of sedition (s. 108) is simple ; in other cases, that is of 
vagrants and suspected persons (s. 109), or of habitual offenders, under s. 110, 
it may be rigorous or simple. Tlie extreme limit of such imprisonment is three years. 
Where the period of security exceeds one year in duration, the proceedings are to 
be laid for orders before the Sessions Judge or the High Court. 

A person undergoing a sentence of imprisonment cannot be obliged to give 
security for good behaviour until tb» period of that imprisonment ends ; nor can 
the order for imprironment in default be made till then.^ If, in the meantime, 
he is convicted of another offence and sentenced to a fresh term of imprisonment, 
the order shall not be jiasscd, until the expiry of both imprisonments.* 

Where a person is committed to prison for failure to give security, and he is 
subsequently sentenced to imprisonment on conviction of an offence, the term 
of imprisonment cannot be deferred but must commence at onoe, according to 
the High Courts of Bombay* and Madras* and the former Chief Court of the Punjab.* 
The Allahabad High Court* is of the contrary opinion. 

Sub-section (2). — Where a reference is made to the Sessions Judge, he is 
bound to give notice to the person concerned and also to hear his pleader if he 
should be so represented. If the Judge confirms the order of imprisonment he is 
bound to find special ground, on which the order is passed, having special reference 
to the section. It is not sufficient to find in general terms tliat it is for the interest 
of the community at large that such person should bound over to be of good 
behaviour.* 

Appeal. — ^Thcre is no provision in the Code allowing an appeal from an order 
of imprisonment in default of furnishing security passed under this section.* 

124. ( 1 ) Whenever the District Magistrate or a Chief Presidency 
Polder to release Magistrate is of opinion that any person imprisoned 
person imprisoned for failing to give security under this , Chapter 
for fmling to give may be released without hazard to the community 
security. ^ other person, he may ordci suqh person 

to be discharged. 


* * Appa GanUt (1895) Unrep. Cr. 
C. 705; Rangaya Hamnapa^ (1902) 4 
Bom. li. R. 984. 

* Pandu Khandu^ (1895) Unrep. 
Cr. C. 774. 

* Tulshya Bahiru, (1898) Unrep. 
Cr. C. 970 j Kanji Jaysing^ (1902) 5 
Bom. L. Rr20 ; Durga Bahirav, (1904) 
0 Bom. L. R. 1098 ; Atjun Ambo, 
(1909) 12 Bom. L. R. 129, 84 Bom. 
820; Vishnu BaXkrishfM. (1912) 14 


Bom. L. R. 965, 87 Bom. 178. 

* Muih%ikamaTan^ (1903) 27 Mad. 
625; Jt^hi Kannigan, (1908) 81 Mad. 
515. • 

* Biwan Chanda (1895) P. R. No. 
14 of 1895. 

* Tula Khan, (1908) 80 All. 834. 

* Nakhi Lai Jha, tlOOO) 27 Cal. 
656 ; Afdir Bbla, (1911) «5 Bom. 271, 
18 Bom. L. R. 208. 

* Ngq Tun Zu, (1934) 18 Ran. 287. 
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(2) Whenever any person has been imprisoned for failing to give 
security under this Chapter, the Chief Presidency or District Magistrate 
may (unless the order has been made by some Court superior to his 
own) make an order reducing the amount of the security or the number 
of sureties or the time for which security has been required. 

(3) An order under sub-section (1) may diiect the discharge of 
such person either without-kconditions or upon any conditions which 
such persdh accepts : 

Provided that any condition imposed shall cease to be operative 
when the peiiod for which such person was ordered to give security 
has expired. 

(4) The Provincial Government may prescribe the conditions 
upon which a conditional discharge may be made. 

(5) If any condition upon which any such person has been dis- 
charged is, in the opinion of the District Magistrate or Chief Presidency 
Magistrate by whom the order of discharge was made or of his successor, 
not fulfilled, he may cancel the same. 

(6) When a conditional order of dischaige has been cancelled 
under sub-section (J), such person may be arrested by any police- 
officer without warrant, and shall thereupon be produced before the 
District Magistrate or Chief Presidency Magistrate. 

Unless such person then gives security in accordance with the terms 
of the original ordei for the unexpired portion of the term for which 
he was in the first instance committed or ordered to be detained (such 
portion being deemed to be a period equal to the period between the 
date of the breach of the conditions of discharge and the date on which, 
except for such conditional discharge, he would have been entitled 
to release), the District Magistrate or Chief Presidency Magistrate 
may remand such persbn to prison to undergo such unexpired portion. 

A person remanded to prison under this sub-section shall, subject 
to the. provisions of section 122, be released at any time on giving 
security in accordance with the terms of the original order for the un- 
expired portion aforesaid to the Court or Magistrate by whom such 
order was made, or to its or his successor. 

COMMENT. — Either the Chief Presidency Magistrate or District Magistrate 
may release a x>erson before the expiration of the period with or without conations, 
if It can be done without hazard to the community or any other person. It is open 
to cither of them to reduce the amount or number of sureties, or shorten the period 
of security. If there is breach of the condition, the order of discharge is liable to be 
cancelled and- the person can be called upon to furnish sureties for the rest of the 
unexpired term. 

Sub- section (3). — This aub^section is intended to enable persons committed 
to prison undiflr Chapter VIII of the Code to be sent to Industrial Homes and 
Settlements of the Salvation Army, or to other similar Homes of Settlements, where 
it may be possible to reform them and make them accustomed to regular work of a 
kind whichjtfiay be usefill to them after the expiry of their period of detention.^ 

. » S. O.R. 
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125* The Chief Presidency or District Magistrate may at any 
Power of District sufficient reasons^ to be recorded in writing, 

Magistratetocanoel cancel any bond for keeping the peace or for go^ 
any bond for keep- behaviour executed under this Chapter by order 
ing the peace or of any Coui^t in lus district not superior to his 
good behaviour. Court. 

COMMENT^ — ^This section applies to cases in*which a bond has b^ executed 
and the District Magistrate or Chief Presidency Magistrate, thinking it no longer 
necessaiy that the person diould be bound over, cancels the bond, thus dischaiging 
him and his surety from all liability. 

1. * For sufficient reasons.* — ^The words should be given their plain natural 

meaning. A Full Bench of the Calcutta High Courts has held that a District Magis- 
trate has power to direct cancellation of a bond on grounds other than that the 
bond is no longer necessary. A Full Bench of the Madras High Court,* followings 
the same view, has held that the District Magistrate can set aside the order passed 
by a subordinate Magistrate as havii g been passed on insulBcient grounds. The 
Allahabad High Court* has taken a different view and has held that the cancellation 
can only be on the ground that the bond is no longer necessary. The Patna High 
Court has followed the Allahabad High Court.* 

126. ( 1 ) Any surety for the peaceable conduct or good be- 
Discharge of su- haviour of another person mav at any time apply 
reties. to a Presidency Magistrate, District Magistrate, 

Sub-divisional Magistrate or Magistrate of the first class to cancel 
any bond executed under this Chapter within the local limits of his 
jurisdiction. 

( 2 ) On such application being made, the Magistrate shall issue 
his summons or warrant, as he thinks fit, lequiring the person for whom 
such surety is bound to appear or to be brought before him. 

126A. When a person for whose appearance a warrant or sum- 
Security for un- mons has been issued under the«. proviso to sub- 
expired period of section (5) of section 122 or under section 126, 

^ sub-section ( 2 ), appears or is brought before him, 

the Magistrate shall cancel the bond executed by such person and shall 
order such person to give, for the unexpired portion of the term of 
such bond, fresh security of the same description as the original security. 
Every such order shall, for the purposes of sections i21, 122, 123 and 
124, be deemed to be an order made under section 106 or section 118, 
as the case may be. 


* Nahu Sardar^ (1006) 84 Cal. 1, 
8, F.B. ; JJttyaruUh Thakur, (1909) 87 
Cal. 72. 

* Mare Oawd, (1018) 87 Mad. 

125, F.B. 

* Banarsi Dae v. Pertab Singhs 
(1912) 85 All. 103 ; Sita Ram, (1917) 
89 All. 466 ; Shankar Lai, (1919) 41 


All. *351 ; Nizam-ud-din Khan v. 
Muhammad Zia-td-Nabir Khan, (1922) 
,44 All. 614. But see, contra, Baideo 
Singh V. Jugab Kishare, (1911) 83 
All. 619 ; LoOl, (1017) 40 /dl. 140. 

* Durgh Singh v. Amor Dayal 
Singh, (1921) a P. L. T. 103. 
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CHAPTER IX. 

Unlawful Assemblies. 

127. (1) Any Magistrate or officer in charge of a police-station 

Assembly to dis- command any unlawful assembly, or any 

perse on command assembly of five or more persons likely to cause 
of Magistrate or a disturlMince of the pubuc peace,^ to disperse; 
polioe-offices. and it shall tbereui^n be the duty of the members 

of such assembly to disperse accordingly. 

(2) This section applies also to the police in the town of Calcutta. 

COMMENT. — ^This is a second branch of the preventive provisions of the 
Code. It deals with an assembly whic^ is unlawful (see s. 141 of tbe Indian Penal 
Code), or which is likely to cause a breach of tbe peace. An assembly of the kind 
described may be commanded to disperse either by a Magistrate or an officer in chaige 
of a police-station (s. 127). If the assembly shows no disposition to disperse quietly, 
force may be employed to disperse it ; and it is permissible to requisition the aid 
of any male person (s. 128). Where this is ineffectual, the Magistrate of the highest 
rank present may cause it to be dispersed by military force (s. 129). The mib'taiy 
must use minimum force and cause minimum injury to person and property (s. 180). 
In cases of emergency, when no Magistrate is present, a Commissioned Army Officer 
can act on bis own initiative ; but he should communicate with the nearest Magistrate 
at the earliest opportunity (s. 181). The officer has also power to take into custody 
any offending person (s. 181). No person acting under the Chapter is liable to be 
criminally prosecuted except with the sanction of the Provincial Government 
(s. 132). 

1. * Assembly. . . .likely to cause a disturbance of the public peace.* — 

Even a religious assembly (e.g., the Salvation Army) congregated in a public street 
so as to draw crowds of people is likely to cause a disturbance of the public peaoe.^ 

128. If, upon being so commanded, any such assembly does not 

disperse, or if, without being so commanded, it 
to conducts itself in such a manner as to show a deter- 

mination not to disperse, any Magistrate or officer 
in charge of a police-station, whether within or without the presidency- 
towns, may proceed to disperse such assembly by force, and may require 
the assistance of any male person, not being an officer, soldier, sailor 
or airman in His Majesty’s Army, Navy or Air Force or a volunteer 
enrolled under the Indian Volunteers Act, 1869, and acting as such, 
for the purpose of dispersing such assembly, and, if necessary, arrest- 
ing and confining the persons who form part of it, in older to disperse 
such assembly or that they may be punished according to law. 

129. If any such assembly cannot be otherwise dispersed, and if 
Use of milltaiy it is necessary for the public security that it should 

force. be dispersed, the Magistrate of the highest rank 

who is present may cause il^ to be dispersed by military force. 

130. (Jrt When a Magistrate determines to disperse any such 
Duty of officer assembly by military force, he may require any 

mqui^^bv^Mam^- commissioned or non-commissioned officer in csom- 
tmte to m^nd^of any soldiers in Her Majesty’s Army or 

assembly. * of any volunteers enrolled under the Indian Volun- 

^ Tucker^ (1882) 7 Bom. 42. 



70 


THE CRIMINAL PROCEDURE CODE. 


[chap. X. 


teers Act, 1869, to disperse such assembly by military force, and 
to arrest and confine such persons forming part of it as the Magistrate 
may direct, or as it may be neccssaiy to anest and confine in order to 
disperse the assembly or to have them punished according to law. 

{2) Every such officer shall obey such requisition in such manner 
as he ^inks fit, but in so doing he shall use as little force, and do as 
little injury to person and property, as may be consistent with dis- 
persing the assembly and arresting and detaining such pei'sohs. 

131. When the public security is manifestly endangered by any 
Power of commia- such assembly, and when no Magistrate can be com- 

sloned military offl- municated with, any commissioned officei of Her 
oen to disperse as- Majesty^s Army may disperse such assembly by 
military force, and may arrest and confine any pei- 
sons forming part of it, in order to disperse such assembly or that 
they may be punished according to law ; but if, while he is acting under 
this section, it becomes practicable for him to communicate with a 
Magistrate, he shall do so, and shall thenceforward obey the instruc- 
tions of the Magistrate as to whether he shall or shall not continue 
such action. 

132. No prosecution against any person for any act purporting 
Protection aga- ^ ^ done under this Chapter shall be instituted in 

Criminal Court, except with the sanction of the 
this Chapter. Provincial Oovernment ; and — 

(а) ^ no Magistrate or police-officer acting under this Chapter in 
good faith, 

(б) no officer acting under section 181 in good faith, 

(c) no person doing any act in good faith, in compliance with 
a requisition under seetjon 128 or section 139 , atid 

(d) no inferior officer, or soldier, or volunteer, doing any act in 
obedience to any order which he was bound to obeys shall be deemed 
to have thereby committed an offence : 

Provided that no such prosecution shall be instituted in any 
Criminal Court against any officer or soldier in His Majesty’s Army 
except with the sanction of the Central Government. 


CHAPTER X. 

Public Nuisances. 

133. (i) Whenever a District Magistrate, a Sub-divisional 
Ccmditional order Magistrate or a Magistrate of the first class con- 
fer removal of nu- siders, on receiving a police-report other in- 
IsaRcc. formation and cn taking such^ evidence (if any) 

as he thinks fit, ^ 

that any unlawful obstruction or iiuisRnccf should be removed 
from any way, river or channel which is or may be lawfully used by 
the public, or from any public place^ or 
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that the conduct of any trade or occupation^ or the keeping of 
any goods or merchandise, is injurious to the health or physic^ comfort 
of the community, and that in consequence such trade or occupation 
should be prohibited or regulated or such goods or merchandise should 
be removed or the keeping thereof regulated, or 

that the construction of any building, or the disposal of any sub- 
stance, as likely to occasion^conflagration or explosion, should be pre- 
vented or" stopi^ed, or 

that any building, tent or structure, or any tree is in such a condi- 
tion that it is likely to fall and thereby cause injury to persons living 
or cairying on business in the neighbourhood or passing by, and that 
in consequence the removal, repair or support of such building, tent 
or structure, or the removal or support of such tree, is necessary, or 

that any tank, well or excavation adjacent to any such way or 
public place should be fenced in such manner as to prevent danger 
arising to the public, or 

that any dangerous animal should be destroyed, confined or other- 
wise disposed of, 

such Magistrate may make a conditional order^ requiring the person 
causing such obstruction or nuisance, or carrying on such tr^e or 
occupation, or keeping any such goods or merchandise, or owning, 
possessing or controlling such building, tent, structure, substance, 

* tank, well or excavation, or owning or possessing such animal or tree, 
within a time to be fixed' in the oi^er, 

to remove such obstruction or nuisance; or 
to desist from carrying on, or to remove or regulate in such manner 
as may be directed, such trade or occupation ; or 

to remove such goods or merchandise, or to regulate the keeping 
thereof in such manner as may be direct^; or 

to prevent or stop, the erection of, or to remove, repair or support, 
such building, tent or structure ; or 
to remove oir support such tree ; or 
to alter the disposal of such substance ; or 
to fence such tank, well or excavation, as the case may be ; or 
to destroy, confine or dispose of such dangerous animal in the 
manner provided in the said order; 
or,*^ if he objects so to do, 

tf> appear before himself or some other Magistrate of the first or 
vsecond class, at a time and place to be fixed by the order, and move 
to have the order set aside or modified in the manner hereinafter 
provided. 

{2) No order duly made by a Magistrate under this section shall 
be called in question in an^ Civil Court. 

Explanqfion. — A * public place ’ includes also property belonging 
to the State, camping grounds and^ grounds left unoccupied for sanitary 
or recreative purposes. 

COMA{Ei^. — ^The -third branch of preventive jurisdiction is the power of 
Magistrates to deal with public nuisances. Though not so dangerous as occasions 
for keeping the peace or gooi behaviour, nor so emergent as unlawful assemblies. 
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th^ aie yet sufficiently fraught with potential danger as to warrant a summary 
aotioQ on the part of the magistracy. It is only on proof of urgency, or imminent 
danger to the public interest that action under this section et seq can be taken and 
that these provisions should not be allowed to be used as a substitute for litigation 
in civil Courts.^ The power can be exercised either on receipt of a police report or 
other information, and arises under the six circumstances enumerated. It results 
in a conditional order (s. 138). The order can be served as if it were a summons 
(s. 134). On the service being effected, the per^n concerned may carry out the 
order, in which case the proceedings will come to an end [s. 185 (a) ]. If he does 
not, he shows cause against the order or applies to the Magistrate for the appointment 
of a Jury to try whether the order is reasonable and proper [s. 185 (b) ]. If the person 
does nirt comply with the order and fails to appear before the Magistrate, the order 
is made absolute (s. 180). If he successfully shows cause, the order is discharged ; 
but if the cause shown is not satisfactory, the order is made absolute (s. 187). There 
is another line of action open to the person. He may appear before the Magistrate 
and claim a Jury ; whereupon, the Magistrate appoints a foreman and one or two 
jurors and asks the person to appoint an equal number.rof jurors (s. 138). If the 
jury find against the person, the order will be made absolute. If they suggest any 
modification which is accepted by the Magistrate, t^ order will be made absolute 
subject to such modification. If tlie jury find in favour of the person, the proceedings 
will come to an end (s 130). If the person disputes* the existence of any public 
right in any way, river, cdiannel or x>laGe, the Magistrate* will hold a preliminary 
inquiry, and if he finds the contention good, the question will be left to be determined 
by a civil Court. If there is no substance in the contention the inquiry will proceed 
(s. 180 A). When an order is made absolute under s. 136, 137, or 130, the person 
wUl be called upon to carry it out within a specified time ; if he fails to so cany it 
out, he can be prosecuted under s. 188 of the Indian Penal Code [s. 140 {/) ]. It is 
also open to the Magistrate to cany out the order and recover costs from the defaulter 
[s. 140 (2) ]. If the person fails to appoint jurors or the jury fail to deliver their 
verdict in time, the Magistrate may himself pass the final order (s. 141). In cases 
of imminent danger or injury of a serious kind to tlie public, the Magistrate may 
forthwith issue an injunction to the public (s. 142). The Magistrate has also the 
power to order any person not to repeat or continue a public nuisance (s. 14.*)). 

The public nuisances which can be redressed under the section fall under six 
categories : — 

(1) The unlawful obstruction or nuisance to any way, river or channel lawfully 
used by the public or to a public place ; 

(2) the conduct of any trade or occupation or the keeping of any goods or 
merchwdise as injurious to the health or physical comfort of the commi:nSty ; 

(8) the construction of any building or the disposal of any substance as likely 
to occasion conflagration or explosion ; 

(4) a building, tent or structure or a tree as likely to fall and cause injury to 
persons ; 

(5) an unfenoed tank, well or .excavation, near a public way or place ; and 

(6) a dangerous animal requiring destruction, confinement or disposal. 

In all proceedings initiated under this section, the Magistrate should bear 
in mind that he is supposed to be acting purely in the interests of ttie public, and 
should be on his guard against any tendency to use this section cu a substitute for 
litigation in the civil Court in order to the settlement of a private disi>ute.* 

1 TuM JSam, [10801 Lah. 881. 87 All. 28, ' * 

• Fanand AH v. Hakim AH, (1014) 
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The Afagistrate’s jurisdiction is not ousted because of a bona fide claim of 
title being raised.^ 

Clause (1). — * Public.*— A class or community residing in a particular locality 
may come witliin the term * public.* The number of persons claiming the right 
and the nature of right itsrif will be the criteria on which conclusions may be arrh^. 
The best criterion will be to see whether the right is vested in such a large number 
of persons as to make them unasci^^tainable and to make them a community or class. 
A public right does not depend upon the number of individuals who enjoy it. It is. 
generally speaking, that which must be enjoyed by members of the general un- 
ascertained mass of the public.* 

The Magistrate is forbidden to procseed if the existence of the public right is 
denied, until the existence of the right claimed has been determined by a civil Court.* 
The words of the clause seem to imply not only that the way, river or channel 
must be one of public use, but that the obstruction must be of that public use.* 
It is immaterial whether the obstruction causes practical inconvenience or not.* 
Clause (2). — ^Trade or occupation. — ^This clause deals with occupations or 
trades which are in themselves injurious to health and physical comfort, and has 
nothing to do with trades which in themselves are innocuous but in the course of 
which the manager or plier of them commits a public nuisance.* >Vhei:e the engine 
of a factory was causing noise so as to be a serious nuisance to the iieople living in 
the neighbourhood, the Court forbade the working of the engine from 0 f.mt. to 5 *a.m.^ 
ProstltutioEL — Prostitutes carrying on their occupation at certain places on 
a public road can,* but prostitutes who live in their houses and behave themselves 
orderly and quietly cannot,* be dealt with under this section. 

Clause (4). — ^Persons protected by this clause arc ** persons living or carrying 
on business in the neighbourhood, or passing by.** The clause does not apply to 
persons living actually in the alleged dangerous building. It does not apply to a 
house standing within its own compound.** 

Clause (5). — Under this clause, the Magistrate has only the power to require 
excavation adjacent to a public way to be fenced : he cannot order the person 
concerned to fill it up** or *to repair it.** He cannot*ordcr a person to excavate a 
tank.** , 

1. * Conditional order.* — ^A general** or an unconditional** order cannot be 

made. The order should not be vague, indefinite or unambiguous, but should 
be such as to afford by its terms to the person to whom it is directed what he is to do 
in order to comply with it. 

* TtamJSagar Mandal v. Akk Naskar^ All. 706. 

(1922) 49 Cal. 682, V.B. ; Abdul Wahid * MUNur Jan, (1899) P. R. No. 2 
Khan v. AbduUah Khan, (1923) 45 AIL of 1900. 

650. • Nundo Kumaree Peshagur, (1875) 

* Hamandan Lai, (1938) 18 Pat. 76. 24 W. R. (Cr.) 68 ; Basania Baistabi, 

* Sadasheo Chintaman v. Chinia- (1901) 5 C. W. N. 566. 

man Khushalrao, [1945] Nag. 461. ** Jasoda Nand, (1898) 20 All. 501. 

^ MaharanaShriJaswatsangji,(lSQ7) ** Stdemanji GuUm Husein, (1896) 

22 Bom, 988, 992. 22 Bom. 714 ; AluoaXa Guruviah, (1908) 

* Kcdar Noth, (1901) 28 AIR 159, 81 Mad. 280. 

161 ; Jagroshem Bharihi v. Madan ** Tatya, (1871) Unrep. Or. C. 50. 
Pande, (1926) 6 Pat. 428. , ** Paul Boss, (1868) 10 W. R. (Cr.) 51. 

* Barehro, (1888) F. R. No. 47 of ** Manekehand, (1887) Unrep. Cr. 
1888; MoH JShah, (1889) P. R. No. C. 842. 

89 of ISSas Ookal Chknd,' (1919) I Brojokanto Boy Chowdhuri. (1888) 

Lah. 168. 9 CaL 687. 

* Be^hunandan Prasad^ (1981) 58 
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Sub-section (2). — The Magistrate's order is not a conclusive determination 
of the question of title. The party aggrieved may bring a suit under s. 42 of the 
Specific Relief Act against any one of the public who formally claims to use the 
land in dispute as a public road.^ 

Sections 133 and 144 . — The essential difference between these two sections 
is that the fbnner expressly directs that the injunctional order of the Magistrate 
should, in cases to which that section applies, b^an order nini so to speak, that is 
an order accompanied by a condition that it is not to operate, if the party shows 
cause, within a specified time, why the order should not be obeyed ; while, on the 
other hand, s. 144 speaks only of an order absolute, without saying that the party 
is to be afforded an opportunity for showing cause against the order.* Orders 
under the former section are tp be directed to, and served on, persons individually : 
whereas under the latter section, an order may be directed to the public generally, 
when frequenting or visiting a particular place, to abstain from a certain act.’ 
Where proceedings are taken un^cr s. 133 no order can be passed under s. 144.* 

134. (1) The order shall, if practicable, be served on the person 
Service or notifi- against whom it is made, in manner herein provided 

cation of order. for service of a summons. 

(2) If such order cannot be so served, it shall be notified by pro- 
clamation, published in such manner as the Provincial Government 
may by rule direct, and a copy thereof shall be stuck up at such place 
or places as may be fittest for conveying the information ’to such person. 

135. The person against whom such order is made shall — 

Person ^ ^1*^ * ^ (a) perform, within the time and in the man- 

to ?bey OT specified in the order, the act directed thereby ; 

cause or claim jury, or 

(6) appear in accordance with such order and either show cause 
against the same, or apply to the Magistrate by whom it was made to 
appoint a jury to try whether the same is reasonable and proper. 

COMMENT. — ^Three alternatives are open to a person who is served with a 
notice. First, he may cany out the order ; secondly, he may show cause against 
the order ; or, thirdly, he may apply for a jury. These three alternatives are 
mutually exclusive. It Is desirable that reasonable opportunity should be given 
to the party to show cause under cl. (&) of this section or adduce evidence under 
8. 187(1).* 

136. If such person does not perform such act or appear qnd show 
Cons^uence of cause or apply for the appointment of a jury as 

his failing to do so. required by section l35, he shall be liable to the 
penalty prescribed in that behalf in section 18^ of the Indian Penal 
Code, and the order shall be made absolute. 

Procedure where 137.’ (I) If he appears and shows cause 

he appears to show gainst the order, the Magistrate shall take evidence 
in the matter as in a ^mmons-case. 

* Chuni LaU v. Ham Kishen Saku, , ’ Jokhu, (1886) 8 All. 90. 

(1888) 15 Cal. 400, f. b. ; Secretary * Abdul Rahinan Mia v. •Sqfar Ali, 
of State V. Jethabhai Kalidas, (1892) (1910) 15 C. W. N. 667. « 

17 Bom. 298. * Raimohan KarmakaT\ (1916) 44 

* Harimohan Malo^ (1868) 1 Bong. Cal. 61. 

L. R. (A. Cr. J. ) Sto, 
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* (2) If the Magistrate is satisfied that the order is not reasonable 

and proper, no further proceedings shall be taken in the case. 

(d) If the Magistrate is not so satisfied, the order shall be made 
absolute. 

COMMENT. — ^The Magistrate is, under this section, bound to take evidence 
as in a summons case.^ The complainant has to start proceedings by adducing 
evidence and then the party Bhcjgring cause may produce his own evidence if so 
sidvised. When this has been done, but not before, the Magistrate can make the 
conditional order absolute if he finds sufficient reason for doing so.* 

Procedure where 138. (7) On receiving an application under 

he claims jury- section 135 to appoint a jury, the Magistrate shall— 

(a) forthwith appoint a jury consisting of an uneven number of 
persons not less than five, of whom the foreman and one-half of the 
remaining members shall be nominated by such Magistrate, and the 
other members by the applicant; 

(b) summon such foreman and members to attend at such place 
and time as the Magistrate thinks fit ; and 

(e) fix a time within which they are to return their verdict. 

(2) The time so fixed may, for good cause shown, be extended by 
the Magistrate. 

COMMENT. — The appointment of a jury, when demanded by the ^rson 
proceeded against, is obligatoiy on the Magistrate.* It is for the Magistrate himself 
to appoint the fbreman and one-half of the jury : he cannot appoint the nominees 
of the complainant according to the High Courts of Bombay and Calcutta, and the 
former Chief Court of the Punjab ;* though according to the Allahabad High Court, 
it is not illegal for the Magistrate to address any inquiry to the complainant with fk 
view to ascertaining the names of respectable and independent Jurors.* 

139. (7) If the jury or a majority of the jurors find that the 

order of the Magistrate is reasonable .and proper 
Proc^ure where ^s originally made, or subject to a modification 
te'sMder which the Magistrate accefits, the Magistrate shall 
sonable. ..make the order absolute, subject to such modi- 

fication (if any), 

(2) In other cases no further proceedings shall be taken under 
this Chapter. 

COMMENT. — ^The duty of the jury is to try whether the Magistrate’s order 
to remove the obstruction is rcosonaible and proper ^ not whether the way or place 
obstructed is publio>or private property.* 

139A. (7) Where an order is made under section 188 for the 
Procedure where purpose of preventing obstruction, nuisance or 
existence of public danger to the public in the use of any way, river, 
right is denied. channel or place, the Magistrate shall, on the appear- 

* Bedwn Teli, (1924) 47 All. 841; * KothaH, (1928) 81 Bom. L. R. 

Bhura v. Tara Singh, (1926) 49 All. 79 ; Kailaah Chunder Sen v. Ram TaiU 
270; Ahdul Karim, (1927) 40 All. Aftffra, (1899) 26 Cal. 869 ; Mir Imam 
458 ; TirklujL ^ NaiyMk, (1927) 49 Alt. Abdul Aziz, (1897) P. R. No. 4 of 1697. 
475 ; Rameskwar Naraman, (1988) 41. * Farzand AH v. Hakim AH, (1914) 

Bom. L. R. 84. • ' 87 All. 26. 

* Hing94, (4909) 81 All. 458 ; Rai- * Chundemath Sein, (1880) 5 , Cal. 

mahan Karmutkar, (1916) 4A Cal. 61 ; 875, 876 ; Maiuk DhaH Tewari v. Hari 

Achru, (1929) 11 Lab. 247. Madhub Das, (1904) 81 Cal. 979. 

* 2 Weir 63. • 
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aHce before him of the person against whom the order was made,* 
question him as to whether be denies the existence of any public riaht 
in respect of the way, river, channel or place, and if he does so, the 
Magistrate shall, before proceeding under section 187 or section 188, 
inquire into the matter. 

(2) if in such inquiry the Magistrate finds that there is any reliable 
evidence in support of such denial, he shall stay the proceedings until 
the matter of the existence of such right nas been decided by a com- 
petent Civil Court; and, if he finds that there is no such evidence, 
he shall proceed as laid down in section 187 or section 188, as the case 
may require. 

{3) A person who has, on being questioned by the ^gistrate 
under sub-section <i), failed to deny the existence of a public right of 
the nature therein referred to, or who, having made such denial, has 
failed to adduce reliable evidence in support thereof, shall not in the 
subsequent proceedings be permitted to make any such denial, nor 
shall any question in respect oi the existence of any such public right 
be inquired into by any jury appointed under section 138. 

COBIMENT. — ^This section requires, first, tliat the party against whom a provi- 
sional order has been made shall appear before the Magistrate, and deny the existence 
of the public right in question ; secondly, that he shall produce some reliable evi- 
dence ; and, thirdly, that such evidence shall be legal evidence and shall support 
the denial. If these three conditions are satisfied, then the Magistrate’s jurisdiction 
to continue the proceeding ceases. He has no jurisdiction to weigh the evidence 
and decide on which side the balance leans.^ It is the party moving for proceed- 
ipgs under s. 183 or somebody interested in asserting su<di right, who has got to 
go to the civil Court.* If the Magistrate finds that there is no reliable evidence 
in support of the denial of a public right he should proceed as laid down in s. 137 
or 138, as the case may require. 

The provisions of this section are mandatory.* 

140. (J) When an'' order has been made' absolute under section 
Procedure on ^06, section 137 or section 13^ the Magistrate 
order being made shall give notice of the same to the person against 
absolute. whom the order was made, and shall further require 

him to perform the act directed by the order within a time to be ^ed 
in the notice, and inform him that, in case of disobedience, he will be 
liable to the penalty provided by section 188 of the Indian Penal 
Code. 

(2) If such act is not performed within the time fixed, the Magis- 
Conscquences of trate may cause it to be performed, and may recover 
disobedience to the costs of performing it, either by the sale of any 
building, goods or other property removed by huj 
order, or by the, distress and sale of any other moveable property of 
such person witiiin or without the loc^. limits of such Magistrate’s 
jurisdiction. If such other property is without such limits, &e order 

* Thakur Sao v. AbdtU Aziz, (1926) '502; Bihari, [1980] Nag. 600;. Vde 

4 Pat. 788. Sin^h v. Mchammada, (1^8) 16 Lab. 151. 

* Kasha Mandat v. Bresideni, Go- * MtUMtaf MoUa v« Golam Panjaion, 
palnagar Union Board, (1084) 61 Cal. (1020) 57 Cal. 868. 

800 ; Bozan v. Poujdar, (1080) 52 All. 
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shall authorize its attachment and sale when endorsed by the Magis* 
trate within the local limits of whose jurisdiction the [property to be 
attached is found. 

(3) No suit shall lie in respect of anything done in good faith 
under this section. 

COBfBIENT. — A conditional order made under s. 188 cannot be questioned 
by a civil suit, but there is no such bar to an absolute order under this section being 
questioned inT a civil Courts 

The Magistrate cannot compel either party to go to a civil Court.* 

141. If the applicant, by neglect or otherwise, prevents the 

Procedure on fai- appointment of the jury, or if from any cause the 

lure to^ppolnt Jury jury appointed do not return their verdict within 
or omission to re- the time fixed or within such further time as the 
turn verdict. IMDargistaf e may in his discretion allow, the 

Magistrate may pass such order as he thinks fit, and such order shall 
be executed in ^e manner provided by section 140. 

COMMENT. — Where a majority of the Jurors appointed refbse to return 
any verdict at all, the Magistrate must proceed to appint a fresh Jury he cannot 
straightway make the order absolute,* when the person proceeded against applies 
for a ftesh Jury.* • 

142. (I) If a Magistrate making an order under section 188 

Injunction pend* considers that immediate measures should be taken 

ing inquiry. to prevent imminent danger or injury of a serious 

kind to the public, he may, whether a jury is to be, or has been, appoint- 
ed or not, issue such an injunction to the person against whom the 
order was made, as is required to obviate or prevent such danger 
or injury pending the determination of the matter. 

(2) In default of such person forthwith obeying such injunction, 
the Magistrate may himself use, or cause to be used, such means as he 
thinks fit to obviate sUch danger or to prevent such injury. 

(3) No suit i^hall lie in respect of anything done in good faith by 
a Magistrate under this section. 

COMMENT. — ^This section is controlled in its effect by s. 188. In a case of 
an imminent breach of the peace, not being one of the matters dealt with in that 
.section, a Magistrate acting under this section has no jurisdiction to pass an order 
of injunction on that account. The imminent danger or injury of a serious kind 
apprehended to the* public must emanate naturally from the matters specified in 
s. 133.* 

143. A District Magistrate or Sub-divisional Magistrate, or any 

other Magistrate empowered by the I^vincial 

Magistrate may Government or the District Magistrate in this bclialf, 
may ojrder any person not to or continue 

public nuisance. ^ public lyusance, as defined in the Indian Fenal 
^ Code or any special or local law. 

* JDtdi CAand, (1028) 51 All* 1025. * Chandra Doss, (1908) 12 C. W. N. 1047. 

* Chakrapa^, (1929) 52 All. 01. * Kishori Lai P{cnuri, (1908) 18 

* GirvartLal v. BahsiMr, (1922) C. W. N. 867. 

44 All. 575. * Mtdummad Ashraf, (1986) 18 Lah. 

* Shib Chandra Gossain r. Hriday 808. 
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CHAPTER Xli 

Tbmfobary Orders in Urgent Cases of Nuisance or 
Apprehended Danger. 

144 . (i) In cases where, in the opinion of a District J^gistrate, 
Power to issue *** Presidency Magistrate, Sub-divisional Ma- 

order absolute at gistrate, or of any other Magistrate (not being a 
once in urgent cases Magistrate of the third class) specially empowered 
of nuisance or ap- by the Provincial Government or the Chief Presi- 
prehended danger. dency Magistrate or the District Magistrate to act 
under this section, there is sufficient ground for proceeding under this 
section and immediate prevention or speedy remedy^ is desirable, ■ 

such Magistrate may, by a written order stating the material facts 
of the case* and served in manner provided by section 134, direct any 
person to abstain from a certain act* or to take certain order with 
certain property in his possession or under his management, if such 
Magistrate considers that such direction is likely to prevent, or tends 
to prevent, obstruction, annoyance or injury, or risk of obstruction, 
annoyance or injury, to any person lawfully employed, or danger 
to human life, health or safety, or a disturbance of the public tranquillity 
or a riot, or an affray. 

{2) An order under this section may, in cases of emergency or 
in cases where the circumstances do not admit of the serving indue 
time of a notice upon the person against whom the order is directed, 
be passed, ex parte 

(3) An order under this section may be directed to a [particular 
individual, or to the public generally when frequenting or visiting a 
particular place. 

(4) Any Magistrate may, either on his own motion or on the 

application of any person ag^ieved, rescind or alter any order made 
under this section by himself or any Magistrate subordinate to him, 
or by his predecessor in office. « 

(5) Where such an application is received, the Magistrate shall 

afford to the applicant an early opportunity of appearing before him 
either in person or by pleader and shewing cause against the order ; 
and, if the Magistrate rejects the application wholly or in part, he shall 
recx>rd in writing his reasons for so doing. ^ 

(d) No order under this section shall remain in force for more 
than two months from the making thpeof ; unless, in cases of danger 
to human life, health or safety, or a likelihood of a riot or an affray, 
the Provincial Government, by notification in the Official Gazette, 
otherwise directs. 

COMliENT.— r-The fourth branch of preventive jurisdiction deals with cases, 
urgent in their character, of either nuisance or apprehended danger. The nuisance 
referred to is public nuisance, and the danger apprehended is disturbance of the 
public tranquillity, or riot, or affray. Tbe very urgency of the case demands the 
laying aside of the usi^ formalities and preliminaries to fbe making of an order. 
Cases of ordinary public nuisance, shorn of th^ urgency, have been Aealt with in the 
foregoing Chapter. Orders under this Chapter can be issued ex parte ; but they 
are always temporary in their duration, for they remain in force only for two months. 
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Whenever it appears to a Ma^trate not being a Magistrate of the third class, 
that (a) immediate prevention of a public nuisance, or (6) speedy remedy of an 
apprehended danger is desirable, he may issue a written order. The order must 
set forth th^material facts of the case ; and be served as a summons. It must either 
direct any pen^n (a) to abstain from a certain act, or (h) to take certain order with 
certain property in his possession or imder his management. The direction can be 
given only in the three cases specified in the section, namely, to prevent (1) obstruc- 
tion, annoyance or injury to any ^rson lawfully employed ; (2) danger to human 
life, health o( safety ; or (8) disturbance of the public tranquillity, or a riot or an 
afhray. In cases of emergency, the order can be passed eic parte. It may either be 
directed to a person individually or to the public generally when present in a particular 
place. The Magistrate may rescind or alter the order either suo ntoiu or on the 
application of the person aggrieved. On receipt of the applicatiem, the person is 
entitled to be heard. If the application is rejected, reasons for the rejection should 
be recorded in writing. The order can at the most remain in force for two months; 
but in special cases, it can be perpetuated longer by a notification by the Provincial 
Government in the Official Gazette. 

The scheme and the provisions of the section show that it is meant to provide 
for a temporary remedy to meet an emergency and that it applies to cases where 
the temporary orders in the nature of things would be appropriate and would afford 
a reasonably adequate relief under the circumstances of the case.^ The object of 
this section is to enable a Magistrate, in cases of emergency, to make an immediate 
order for the purpose of preventing an imminent breach of the peace, etc. ; but it is 
not intended to relieve him of the duty of making a proper inquiry into the cir- 
cumstances which make it likely that such breach of the peace, etc., will occur.* 
The extent of the authority possessed by the Magistrate is to suspend the exercise 
of the right on particular occasions and not to prohibit it absolutely and before 
the occasion arises which entitles him to act.* 

1. ‘Immediate prevention or speedy remedy.' — ^The existence of the 
ciicumstanees, showing the necessity of immediate action, is a condition precedent 
to the Magistrate having the power to act under this section.* 

2. ‘ The material facts of the case. ’ — ^The Magistrate must state the material 
facts in],the order.* * 

The Magistrate is only entitled to make a restrictive order preventing a person 
from doing an act. He cannot make a mandatory order directing a person to do 
some act.* 

3. ‘ Abstrain from a certain act.' — The words ‘ abstain from a certain act * 
do not efflpower a Magistrate to make a positive order requiring a person to do 
particular things.* The words “ certain act " mean a definite act,* e.g. to widen 
and heighten the doorway of a temple with a view to prevent overcrowding and 
improve ventilation.* An order to abstain from interference with a temple and its 


» C. J. R-, (1919) 22 Bom. L. B. 157, 
163 . 

* Abdul v. Luckp Narain Mundut, 
(1879) 5 Cal. 132, 135. 

* Sundram, ^1882) 6 Mad. 208, 213, 

* Kamini Mohan 'Bos Gupta v. 

Hatendra Kumar Sark^, (1011) 38 
Cal. 876. * 

* Karoolai Sajawal v. Shyam Led^ 


(1905) 82 Cal. 935, 940 ; Kamini 
Mohan Das Gupta v. Harendra Kumar 
Safkar, sup. 

* Kushurnkumaree Dehee v. //em- 
nalinee Debee, (1933) 68 Cal. 11. 

* B. iV. Sasmai, (1930) 58 Cal. 1037. 
■ Abayeswari Debi v. Sidheswari 

Debt, (1888) 16 Cal. 80. 

* Ramchandta Eknaih, (1869) 6 B. H. 
C. (Cr. C.) 36. 
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pn^ity is an order to abstaia ftono a ** certain act.”* So also is an order prescribing 
different boms of worship at a mosque by different sects of Muslims.* No order 
can be made directing that all music should cease when any procession is passing a 
certain place of worship ;* or requiring a person to hold a market on certain days 
only ^ or which Is by its very nature irrevocable^ e.g. an order to cut down a large 
quantity of trees.* 

This section is not confined to acts, which, if allowed to be completed, would 
amount to an offence, but applies also to acts Vhich if completed would furnish 
grounds for a civil action only. It applies to an infringement of an easement right, 
as it causes an injury to the owner ttereof.** 

4 . Ex parte orders can be passed only under two circumstances : (1) in 
cases of emergency ;* and (2) where the circumstances do not admit of personal 
service.* But, ordinarily, an order under the section diould not be made, with- 
out an opportunity being afforded to the person against whom it is proposed to 
make it, to show cause why it should not be passed.* 

Sub- section (3). — This sub-section is an exception to the general rule that 
the order shall be directed to a particular person. No order can be issued to the 
public generally except when frequenting or visiting a particular place. An order 
to the public under this section prohibiting the publication or circulation of false 
or alarmist reports is bad in law.* Where the order was one prohibiting the public 
generally against the collection of brickbats or other missiles in the village, it was 
held that the order would be operative to prohibit the owners or occupiers of private 
houses in the village from collecting such missiles in their houses.** The place or 
locality to which an order under this clause is applied should be so clearly defined 
as to enable the public to know at once what' the prohibited area is. The expression 
* particular place * is not confined to a particular restricted place like a market or a 
park, but includes a part of a town provided that part is sufficiently well-defined 
with clear boundaries so os to be easily distinguishable, and so that the public may 
be under no misapprehension or doubt as to what the prohibited area is.** A person 
who is a resident of a particular place ” is a person who frequents or visits it 
within the meaning of this aoction.** The law does not «.x>ntemplate the prohibition 
of the frequenting or visiting of the particular place to which reference is made in 
this sub-section, but the prohibition of some act on an occasioh on which such place 
is visited or frequented.** * 

An order prohibiting the giving of caste-dinners,** or preventing obstruction 
to catching of stray dogs,^* or forbidding the conduct of a religious procession attended 


* E, V, Ramanuja Jeeyarsvami v. 
Ramanuja Jeeyer, (1881) 3 Mad. 854. 

* Abdtdla Saheb, (1900) 24 Mad. 262. 

* Muihialu Chetti v. Bapun Sahib, 
(1880) 2 Mad. 140; Sundram, (1883) 
6 Mad. 203, f.b. 

* Shyamanand Das Paharaj-, (1904) 
81 Cal. 900. 

* Uttnm Chunder ChaUerjee v. Ram 
Chunder ChaUerjee, (1870) 18 W. R. 72. 

*o Rashid AUidina v. Jivan Das 
Kheniji, [1942] 1 Cal. 488. 

* Joyanti Kumar Mookerjee v. Mid- 
dleion, (iooo) 27 Cal. 785, 787 ; Sundram, 
(1883) 0 Mad. 208, 223, f.b. 

* Mahamaddi Mtdlah, (1898) 2 


C.W.N. 747. 

* Tirunarasimha Chari, (1895) 19 
Mud. 18, 20. 

• Sat Narain, [1989] All. 984. 

>* BAogwali Prasad, [1040] AU. 662. 
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186. 
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** Bhayubhai Dtoarkbdas, (1914) 16 
Bom. L. R. 684. ' 
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by muaic along public loads^* or prohibiting the public from participating In piooea- 
aions,* within the limits of a city» are hdd to be invalid orders. 

Sub-section (6).— Every order issued under the section is timed to eapire 
at the end of two months. It is not competent to a Magistrate to revive or re- 
suscitate his order from time to time.* The continuance of the order for another 
period can only be justifled by temporary emergency. Such a ground must be 
e:q>res8ly mentioned and prima iSscie establidied in the friture order.* The grant 
of what in effect Is an order for a perpetual loJunction is entirely beyond the Magis- 
trate’s powers.* But the order is not bad if it omits to state the period of duration.* 
The Provincial Government may perpetuate it fox any length of time.* 

Rovtaionary powers of High Courts. — ^The High Court has Jurisdiction to 
interfere in revision with orders passed under this section.* 


CHAPTER XII. 

Disputes as to Immoveable Pbopebty. 

1^45. ( 1 ) Whenever a District Magistrate, Sub-divisional Magis- 

Procedure where Magistrate of the first class is satisfied 

dispute concerning from a police-report or other information tfiat a 
land, etc*, is likely dispute likely to cause a breach of the peace exists 
to cause breach of concerning any land or water or the boundaries 
thereof, within the local limits of his jurisdiction, 
he shall make an order in writing, stating the grounds of hiS being so 
satisfied, and requiring the parties concerned in such dispute to attend 
his Court in person or by pleader, within a time to be fixed by such 
Magistrate, and to put in written statements of their respective claims 
as respects the fact of actual possession of the subject of dispute. 

(2) For the purposes of this section the expression ** land or 
water ’’ includes buildings, markets, fisheries, crops or other produce 
of land, and the'^rents or profits of any such property. 

(3) A copy of the order shall be served in manner provided by 
this Code for the service of a summons upon such person or persons 
as the Magistrate may direct, and at least one copy shall be published 
by being affixed to some conspicuous place at or near the subject 
of dispute. 

(4) The Magistrate shall then, without reference to the merits 

Inquiry as to pos- of the claims of any of such parties to a right to 

session. possess the subject of dispute, peruse the statements 

' Sadiuddin^ (1929) Bom. Unrep.: Chawdhrani^ilBl^) SC&h 7 i Bradley 
Crim. Revn. No. 162 of 1929, decided v. Jameson^ (1882) 8 Cal. 580 ; Sheodin, 
on June 18, 1929. (1887) 10 All. 115. 

* Beloi, (1981) 88 Bom. L. H. 678 ; * Ham Nath ChoufdhTy, (1907) 84 

MaHlal Kabre? (1981) 88 Bom. L. R. Cal. 807, f.b. 

1178, 55 Bom. 80. > * Bhure Afol, (1028) 45 All. 526. 

* €kn>inda ChetH V* Perumal CAefft*, * MtUhuswami v. Thangamma Ayyar^ 

(1918) 88 Madv 489. (1929) 58 Mad. 820, P.B.: Tha Ba Thaung, 

* Ibid. « ^ (1984) 12 Ran. 288; P.T.Ckattcfra, (10^1 

* Gopi Mohun MuUiek v. Taramoni Lah. 610, 
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SO put in, hear the parties, receive all such evidence as may be pro- 
duced by them respectively, consider the effect of such evidence, 
take such further evidence (if any) as he thinks necessary, and, if 
passible, decide ivhether any and which of the parties was at the date 
of the order before mentioned in such possession of the said subject : 

Provided that, if it appears to the Magistrate that any party has 
within two months next before the date t)f such order been forcibly 
and wrongfully dispossessed, he may treat the party so dfspossessed 
as if he had l^en in possession at such date : 

Provided also, that, if the Magistrate considers the case one of 
emergency, he may at any time attach the subject of dispute, pending 
his decision under this section. 

(S) Nothing in this section shall preclude any party so required to 
attend, or any other person interested, from showing that no such 
dispute as aforesaid exists or has existed ; and in such case the Magis- 
trate shall cancel his said order, and all further proceedings thereon 
shall be stayed, but, subject to such cancellation, the order of the 
Magistrate under sub-section (I) shall be final. 

(ff) If the Magistrate decides that one of the parties was or should 
Party in posses- under the first proviso to sub-section (4) be treated 
sion to retain pos- as being in such possession of the said subject, he 
'intil legally shall issue an order declaring such party to be en- 
evicted. titled to possession thereof until evicted therefrom 

in due course of law> and forbidding all disturbance of such possession 
until such eviction, and when he proceeds under the first proviso to 
sub-section (4), may restore to possession the party forcibly and wrong- 
fully dispossessed. 

{7) When any party to any such proceeding dies, the Magistrate 
may cause the legal representative of the deceased party to be made 
a party to the proceediitg and shall thereupofi continue the inquiry, 
and if any question arises as to who the legal repre^ntative of a de- 
ceased party for the purpose of such pn>ceeding is, all persons claim- 
ing to be representatives of the deceased party shall be made parties 
thereto. 

(S) If the Magistrate is of opinion that any crop or other produce 
of the property, the subject of dispute in a proceeding under this 
section pending before him, is subject to speedy and natuiSl decay, 
he may make an order for the proper custody or sale of such property, 
and, upon the completion of the inquiry, shall make such order for 
the disposal of such property, or the sale-proceeds thereof, as he thinks 

at. 

(9) The Magistrate may, if he thinks at, at any stage of the 
proceedings under this section, on the «application of either party, 
issue a -summons to any witness directing him to attend oi^ to produce 
any document or thin^. 

{10) Nothing in this section shall be deemed td be in deregation of 
the lowers of the Magistrate to proceed under section lOT. 

COMMENT. — This is the last branesh of the preventive jurisdiction of the 
Magistrate. It relates to dii^utcs regarding possession (s. 145), or right of use 
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(s. 147), of land or water or its boundaries, ¥^ich are bound to be very keen and 
to easily lend themselves to breach of the peace. The disputes do not affect the 
public or community at large ; but between the disputants they are fraught with 
ronsequcnces d^gerous in themselves. The business of the Magistrate is not to 
go into questions of title, but to meet the urgency of the situation by maintaining 
the party in possession. The Magistrate can, therefore, call upon the parties to 
put in written statements in support of their claim to actual possession. The 
order is to be served as a summons. The Magistrate is to peruse the statements, 
hear the parties and weigh the evidence, in order to ascertain who was in possession 
at the date of the order. If possession has been wrongfully taken within two months 
of the order, the person so dispossessed is to be taken as the person in possession. 
Ill cases of emergency, the Magistrate can attach the subject of dispute, pending 
decision. When the subject-matter is liable to speedy and natural decay it may be 
sold, and the sale-proceeds can be dealt with. If the Magistrate is satisfied that no 
dispute exists, he cum drop the proceedings. If he decides that one party is in 
possession, that party can be evicted only in due course of law, i.e., by a decree of 
the civil Court on title. If a party to the proceeding dies, his legal representative 
can be brought on the record. 

The object of the section is merely to prevent a breach of the peace by main- 
taining one or other of the parties in the possession which the Court finds they had 
immediately before the dispute.^ The action which may ultimately be taken is 
not punitive, but preventive, and for that purpose is provisional only until such 
time as final or formal adjudication on the rights affected may be obtained and 
carried into effect by a Court competent to deal with the matter in due course of 
law. It is thus evident that nothing that could affect the past, present or friture 
rights of the parties, was contemplated in the section. The action to be taken is 
<|uasi-executive action, having for its object and justification the prevention of 
a briMich of the public peace. The existence of a dispute likely to cause a breach of 
the peace is a condition lying at the root of the powers conferred.* The object is 
to take the subject of dispute, so to speak, out of the hands of the disputants, and 
to constitute one of them, whose possession the law will protect, its custodian until 
the other has established his right (if any) to possession in a civil Court. The two 
essentials to taking potion are that there should be a dispute likely to cause a 
breach of the peace, and that the dispute should concern land, etc.* 

Sub-section (1). — ^Magistrate. — ^The inquiry is to be by any of the Magis- 
trates specially named. The Magistrate must act on his own initiative, and not 
at the instance of the District Magistrate,* or the Sessions Judge,* or the High 
Court.* 

‘ Satt^led.* — It is essential for the assumption of jurisdiction by the Magis- 
trate that he should be satisfied either from a police-report or from other in- 
formation, that there is a likelihood of a breach of the peace ; the mere fact that 
there is a dispute concerning land is clearly not sufficient by itself to give him 
jurisdiction.* 

* DM ProMod v. Sheodai /toi, (1007) * Manindra Chandra Nandi v. 

SO Ail. 41, 42. Barada Kanta Chamdhry^ (1002) SO 

* Pandurang Gaoind JPtijarl, 1^1000) Cal. 112. 

25 Bom. 170, 2Gom. L. R. 755. * Kuiada Kinkar Bay v. Daneth 

* Krishna Kamini v. Abdul Jubbar, • Aftr, (1005) 88 Cal. 88, 42 ; Anesh 

(1002) 80 Cal. 155, 100 ,*f.B. ^ollah v. Ejaharuddi, (1001) 28 Cal 

* KaUash Chandra Pal y. Kunja 446 ; H. F. Law and Co., Lid. v. Maha- 

Behari Poddar, (1807) 24 Cal. 801. raja Sir Manindra Chandra Nandi, 

* Gobind Chandra Das, (1808) 20 (1924) 8 Pat. 809. 

Cal. 620. 
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* Police-report.*— The poUce-raport on which the Magistrate founds the 
Initiatory order iritiould contain a statement of ihcts from which he may be satis- 
fied of the existence of a likelihood of a breach of the peaoe.^ 

* Dispute concerning land.* — ^These words are to be understood not quite 

liteiallyt but as a dispute relating to actual possession.” A dilute between two 
parties one of whom claims joint possession whUe the other claims exclusive posses- 
sion over the disputed land and contests the opposite party's right is within the 
section.” * 

* Dispute.* — ^The essence and basis of the jurisdiction depends upon there 
being a dispute likely to create a breach of the peace. The term ** dispute ’* means 
a reasonable dilute, a bona fide dispute, a dispute between parties who have 
each some semblance of right or supposed right. When the rights of the parties 
have once been determined by a civil Court, there is no longer a dilute ** within 
the meaning of the section.” The Calcutta High Court has held that dispute 
means actual disagreement existing between the parties at the time of the proceed- 
ings even though the question as to the right to possession has already been decided 
by a civil Court.” 

The term ‘ dispute * includes a dispute relating to the right of performing 
rdigious service in a public temple where it is likely to cause a breach of the public 
peace.” 

* Likely to cauee a breach of the peace.* — It is not enough that a dispute 
likely to cause a breach of the peace existed but there must be a likelihood of the 
breach of the peace,* which likelihood must not be too remote.” The term ** likeli- 
hood ** does not mean ** imminence.*’” It is ** this likelihood with the consequent 
necessity for immediate action *’^” which is the foundation of jurisdiction. The 
making of an order six months alter the report of the police is bad.*^ 

* Within the local limits of his Jurisdiction.* — ^The ** land or water '* must 
be situated entirely within the local limits of the jurisdiction of the Magistrate 
taking action.^” If the land or water lies within the jurisdiction of more Magistrates 
than one, each one of them can take action only with respect to the portion or 
portions lying within the limits of his jurisdiction^'^* though in doing so he may act 
upon the police-report made by a police-officer in another district.^ 

* Order In writing.* — ^The order needs necessarily be id writing. It should 
be addressed to known individuals, and not be in the form of a public proclamation 

^ KiiJada Kinkar Bay v. Danesh * Uma Chum Sanira 'v. Beni Madhub 
Mir, (1905) 88 Cal. 88, 4,2 ;Dhanput Singh Boy^ (1880) 7 C. L. R. 852. 
v. ChaUerpui Singhs (1808) 20 Cal. 518. * Kulada Kinkar Boy v. Danesh 

” Agni Kumar Das v. MarOaxaddin^ Mir, (1905) 88 Cal. 88, 84. ^ 

(1928) 50 Cal. 290. Kunund Nothin (1878) 

” Nandkeahmar Prasad Sahi v. SUa 4 Cal.*650, 658 ; Damodur Biddyadhur 
Satan Sahit (1982) 12 Pat. 87; Jam MohapaXro v. Syamanund Dey^ (1881) 

Bhambho Khan v. Md. Hassan Shah, 7 Cal. 885, 887 ; Kamal KuBy v. Uda- 

[1942] Kar. 120. yaoarma Baja Valia Baja of Chirakkait 

” Doulai Koer v. Bameswari Koeri^ (1912) 86 M&d. 275, 286. 

(1899) 26 Cal. 625 ; Kunja Behari ** AnandiUU Mukheni v. Sukhchand 

Das V. Kheira Pal Sing, (1901) 2^ Mandal, (1980) 58 Cal. 388. 

Cal. 208; Bam Baron Singh, (1006) ** X^hellapaM Naiduv, Sutba Naidu, 

28 AU. 406. (1928) 52 Mad, 241 ; Boifrom v. Damalat. 

” Agni Kumar Das v. Mantazaddin, , singh, [1944] Nag. 886. 
sup. Kafban Molla v. JRqja Sri Nath 

” PandurangCknnnd, (1000) 24 Bom. Boy, (1006) 1 C. L. J. 

627, 2 Bom. L. R. 84. Jshdn Chunder Dose v. Garth, 

* Kesu V. Moti Mottah^ (1809) 4 (1902) 29 Cal. 885. 

C. W. N. 67. 
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on citation,^ It niiut» fint, set out grounds of the Biagiatmte*8 belief,* and,8eoond* 
ly, call upon the parlies oonoesned (a) to attend the Court, and (b) to put in state- 
ments in writing showing their reqiective claims to possession* It is meant to per- 
Ibrm the same ftinction, as is done by a notice to show cause under as. 107, 108, 
109 and 110, or a conditional order under s. 188. It forms as it were a charge sheet 
for proceeding under this section. It must be clear, precise and ftiU. The parly 
against whom it is meant to ofifratc must be able to gain from it a complete idea 
of the case he has to meet.* 

The order should state the information upon which the Magistrate has pro- 
oeeded,* Aould specify the property to which it relates,* and should be served 
personally on the parties affected by it.* 

* Parties concerned In such dispute.* — The phrase indicates all persons 
claiming to be in possession at the time of the initial order under sub-section (i).* 
It means not merely the actual parties to, but all persons who may be ecmcemed 
in, the dispute, the object being to prevent a breach of the peace.* The phrase 
includes a person who claims to be in possession of the disputed land, as agent 
to, or manager for, the actual proprietors who are not resident within the appellate 
Jurisdiction of the High Court ;* but does not include a receiver appointed by the 
High Court.^* 

* Actual poaacaalon.* — Actual possession** means actual physical posses- 
sion, that is, the possession of the person who has his feet on the land, who i{ plough- 
ing it, sowing it or growing crops on it, entirely irrespective of wheUier he has title 
or right to possess it. It is not the same as a right to possession nor does it mean 
lawful or legal possession. It may be that of a trespasser without any title what- 
ever. The aim and object' of the section is the maintenance and preservation of 
the public peacse. Possession means lawful possession and not possession taken 
by force in defiance of law, nor that of a trespasser and wrong-doer.*^ The inten- 
tion of the L^islature is obviously to maintain the status guoM 

Actual physical possession will vary with the subject-matter. The owner of 
unworked minerals is in actual possession of the same if he Is in a position, at any 
moment, to work them jr to permit others to do^so.** 

Joint possession. — ^The section does not apply where two parties are in Joint 
possession of the property in diqmte, and one of them tries to evict the other so 
as to endanger the public x>eaoe ;>* but it applies to a dispute between Joint owners 
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as to the right to collect lents^ or right to possession by the manager.* 

Title. — ^The Blagistrate need not go into the question of title, but should 
concem himself only with the question of possession. The question of title 
should in general be decided by the civil Court.* 

Sub-aectlon (2). — * Land or water * includes buildings, markets, fisheries, 
crops and other produce of land and the rents and profits of any such property. 
It includes the right of feny.* Moveable proper^ as such would not ordinarily 
come within the purview of the section, unless it is in the shape of crops or other 
produce of land or rents and profits of the property in dispute. But when the 
dispute relates not merely to a factory building but also to valuable machineiy, 
coal and other moveables on the premises, the XM>Hoe-ofAceTS appointed to take 
charge of the factory are entitled to retain for the time being the custody of the 
moveable property, subject to the final order of the Magistrate.* 

* Crops or other produce of land.* — ^This expression means, according to the 
Calcutta High Court* “ crops or other produce of land attached to the land, but 
not crops which have been severed fh>m the land and stored. It is not, according 
to the Madras High Court,^ restrictea to crops still on the land. The Chief Court 
of Sind has held that the word ** crop ” includes standing or harvested erop. This 
section can be invoked if the dispute relates to a gathered 'crop.* 

* Produce * includes also a finished article or a semi-finished article made 
from raw material, e.g., molasses.* 

Sub-section (3). — ^This sub-section lays down two < ssentiais ; (1) service of 
the order in the manner of a summons on the person afTected ; and (2) publication 
of the order at a conspicuous place near the subject of dispute. If either is left out, 
the proceedings are nullified,^* but if the parties are otherwise present, non-com- 
pliance of the above does not invalidate the proceedings.^* 

Sub- section (4). — Inquiry. — It is noticeable that although the Legislature 
in cases for the taking of security for keeping the peace and for good behaviour, 
as also in cases of public nuisances, has expressly provided that in some specified 
instances the procedure prescribed for summons-cases and in others the procedure 
prescribed for warrant-cases, sftall be followed, yet the l!egblature has deliberately 
omitted to extend the procedure for summons-cases or warrant-^ ascs to proceedings 
under this section. The Code contemplates a determination of tlie question of 
possession without any reference to the merits of the respective claims of the disputing 
parties to a right to possess the subject of dispute. The question of possession, 
moreover, has to be determined with reference to a specified point of time, naiixely, 
the date of the initial order, or in the case of forcible dispossession, a date within two 
months next preceding such order. The Legislature could hardly have c^templat- 
ed an elaborate and protracted investigation, the result of which might, in many 
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instances, be to defeat the very object in view, namely, an effective fxrevention of a 
breach of the peace.* The inquiry means taking of evidence in the case. It does 
not mean local inspection and inquiry from persons present at the time.* Where 
the Magistrate is satisfied that there is no likelihood of a breach of the peace, be 
ought to dr.op the proceedings.* He is not bound to give the parties an opportunity 
to establish the contrary,* or even to take evidence.* 

* Without reference to the merits of the claims.* — ^The Magistrate is solely 
concerned 'vyith the fact of a&uai possession.** Evidence of title is admissible 
only to enable him to decide the question of actual possession, but proof of title 
is not proof of actual possession.* 

* Hear the parties. * — ^Thc expression means hear the evidence of the parties 
and arguments of counsel or pleaders appearing on their behalf, or arguments 
addressed by themselves.? 

* At the date of the order before mentioned. * — The point of time at which 
possession is to be regarded is the date of the order. 

Proviso 1 . — ^This proviso merely recites a circumstance under which pre- 
sumption of possession may be made in favour of one of the disputants. It does 
not debar the Magistrate from deciding the question of possession on other grounds 
also.* The proviso is only permissive and not mandatory and the Magistrate is not 
bound to treat the party forcibly and wrongfully dispossessed within two months of 
the date of the preliminary order, as if he had been in possession on the date of the 
order.* It does not enable a Magistrate to actually oust one person and to place 
another in possession of a disputed property. Such an order can be passed under 
s. 522 alone, but it can only follow a conviction for an offence.** 

' Forcibly and wrongfully dispossessed. * — ^This phrase has the same mean- 
ing as forcible entry without due warrant of law under the English statute. A 
forcible cntiy must be wrongful unless it is in execution of a legal process. The 
word ** wrongfully '* means no more than otherwise than in due course of law-” 
It would cover the case of a rightfiil owner who is entitled to possession taking 
possession otherwise than peacefully.** 

Proviso 2. — ^This prowiso enables the Magistral;e to attach the property in 
dispute in ease of emergency ; but the attachment lasts pending inquiry. This 
may be contrasted i#ith s. 146, which enables the Magistrate to attach the property 
as the result of the inquiry. The attachment, it will be noted, operates only on the 
immoveable property. 

Sub- section ( 5 ). — ^The essence and basis of the jurisdiction depends upon 
there being a dispute likely to create a breach of the peace. Hence, where it is 

* Tarapnda Hisyoas v. NurtU Hug, sad Bahadur^ (1924) 47 Mad. 718. 

(1005) 82 Cal. 1093, 1008 ; Kahras * Paniganti Parihasaralhy Nayanim 
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Arju Mea v. Arman Mea, (1908) 7 C. Tkakur^ (1881) 7 Cal. 46; Baja Balm 

J. 369 ; Pandurang Govind Pujari^ v. Muddun Mohun LaUy (1886) 14 
(1900) 2 Bom. L. R. 755, 758, 25 Bom. Cal. 160. 

179, 184. ? Ghulam Sibtain v. Mussammat 

* Sahadat Khan v. Taijuddi Sheikh, Kaniz Khntton, (1920) 5 P. L. J. 246. 
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ahowii that theie is no sudi dispute, the Magistrate diould hold his hands and not 
proceed ftirther.^ 

Sub-section (6).— The result of the proceeding is that the party who is diown 
to be in possession at the date of the order is kept up in possession till the question 
of title Is decided in a civil Court. The effect of the order is that the burden of 
proving title in a civil Court is thrown on the person who is unsucoessfhl.* When 
onoe the dvil Court hag decided the right, the Magistrate is bound to carry the 
adjudication into effect.* * 

Sub-section (7). — This sub-section indicates that death of a party does not 
put an end to the proceedings; but the proceedings are to be carried on, after 
making the legal representatives parties. 

Revision. — ^The High Court cannot exercise powers of revision over orders 
whidi fall within the purview of this section but can interfere with orders which 
purport to be under this section but disclose an exercise of powers not conferred by it.* 
It has also the power to deal with the matter under s.' 107 of the Government of 
India Act, or it can give directions under its inherent jurisdiction.* 

Sections 144 and 145 . — Section 144 is a wider and more general section than 
8. 145. An order under it can be made under various circumstances including 
a danger of a breach of the peace ; whereas s. 145 is of limited scope and applies 
only when there is a danger of a breach of the peace. The former section is dis- 
cretionary ; the latter mandatory. The latter provides for a thorough inquiry 
into the dispute as to possession of the parties which tends to a breach of the peace. 
Therefore, when the special condition of s. 145 is ftilfllled, s. 144 yields to s. 145 in 
the same sense that when he finds that there is a real dispute tending to a breach 
ofthepeace the Magistrate Is bound to institute a proceeding under s. 145 and inquire 
into the possession of the parties, irrespective of any order that he might have 
originally passed under s. 144.* 

146. (1) It the Magistrate decides that none of the parties was 
then in such possession, or is unable to satisfy him- 
to which of them was then in such possession 
su Ject ispute. subject of dispute, hd may attach it until a 

competent Court has determined the rights of the paj^ies thereto, or the 
person entitled to possession thereof : 

Provided that the District Magistrate or the Magistrate who has 
attadied the subject of dispute may withdraw the attachment at any 
time if he is satisfied that there is no longer any likelihood of a breach of 
the peace in regard to the subject of dispute. 

(2) When the Magistrate attaches the subject ol dispute, he may, 
if he thinks fit and if no receiver of the property, the subject of dispute, 
has been appointed by any Civil Court, appoint a receiver thereof, who. 
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subject to the control of the Magistrate, shall have all the powers of a 
receiver appointed under the Code of Civil Procedure : 

Provided that, in the event of a receiver of the property, the subject 
of dispute, being subsecpiently appointed by any Civil Court, possession 
shall M made over to him by the receiver appointed by the Magistrate, 
who shall thereupon be discharged. 

COMMENT. — This section Is a sort of coroUaiy to a 145. It will be noticed 
that 8. 145(5/, proviso 2, enables a Magistrate to attach the subject-matter of diqmte 
pending tlm proceedings in a ease of emergency/* Where at the end of the 
inquiry under s. 145 it appears either that neither of the parties was in possession 
or it is doubtful which of them was in possession at the date of the order, the Magis- 
trate can attach the property under this section. The attachment remains in tone 
until the rights of the parties ore determined by a ** competent Court.** Such 
attachment is liable to be dissolved, if it is shown that there is no likelihood of a 
breach>of the peace. The attachment also comes to an end, when a receiver is 
appointed by a civil Court. The Magistrate can himself appoint a receiver during 
the pendency of attachment by him. 

The Jurisdiction to proceed under the section disappears the moment the civil 
Court determines the rights of the parties/ and determines the possession so for 
as it is in its power to do so.* • 

147. (1) Whenever any District Magistrate, Sub-divisional 
Disputes concern- Magistrate or Magistrate of the first class is satisfied, 
ing rights of use of from a police report or other information, that a 
immoveable pro- dispute likely to cause a breach of the peace' exists 
petty, etc. r^arding any alleged ri^ht of user of any land or 

water* as explained in section 145, sub-section (2) (whether such right 
be claimed as an easement or otherwise), vnithin the local limits of his 
jurisdiction, he may make an order in writing stating the grounds of his 
being so satisfied and requiring the parties concerned in such dispute to 
attend the Court in perspn or by pleader within#i time to be fixed by such 
Magistrate and to put in written statements of their respective claiixu, 
and shall thereafter inquire into the matter in the manner provided in 
section 145, and the provisions of that section shall, as far as may be, 
be applicable in the case of such inquiry. 

(2) If it appears to such Magistrate that such right exists, he may 

make an order prohibiting any interference with the exercise of such 
right : . , 

Provided that no such order shall be made where the right is exer- 
cisable at all times of the year, imless such right has been exercised within 
^ee months next before the institution of the inquiry, or where the right 
is exercisable only at particular seasons or on particular occasions, unless 
the right has been exercised during the last of such seasons or on the last 
of such occasions before such institution. 

(3) H it appears to suclf Magistrate that such right does not exist, 
he may makff an order prohibiting any exercise of the alleged right. 

(5) An order under this section shall be subject to any subsequent 
decision of a.Civil Court of competent jurisdiction. 

• • ® 

' Quhaj Manoari v. Sheikh Bhaioo^ * Paramhana Pande v. Sheodarahan 
<1005) 82 Cal. 796. • Singh, (1026) 48 All. 807. 
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COMMENT. — ^This section is an amplification of s. 145. ** It refers to any 
right of user (whether such right be claimed as an easement or otherwise) of land or 
water (as explained in s. 145 (2) )•’* Immoveable property, unlike every other 
species of prc^rty, can be enjoyed best by possession. We own it by possessing it. 
Another method of its beneficent enjoyment is to have the user of it. Disputes 
concerning the rights of user are apt to be as acrimonious as those regarding possession 
of land or water. And as they are impregnated with potentialities destructive of 
the public peace, they deserve to be speedily and ^mmarily checked. The procedure 
at the inquiiy is the same as that provided by s. 145. If the inquiry shows that the 
right exists the Magistrate may make an order prohibiting any interference with 
the exercise of the right. If it appears that the right docs not exist, an order may be 
made prohibiting the exercise of the right. In any event the order enures till a 
decision of a civil Court is obtained. The section comes into operation only if 
the right is exercised within three months of the dispute in cases of rights exercisable 
at all times of the year, or is exercised at a particular occasion or season in cases of 
periodically recurring rights. 

Scope. — ^Thc section is not I.mited in its terms to easements, but relates to 
any dispute concerning the right of use of land or water.^ It does not enable a 
Magistrate to make a purely declaratory order. It only enables him to prevent 
arbitrary interruption by any person of rights actually enjoyed, which have been 
exercised by the public or a person or a class of pezsons.* The jurisdiction of the 
Magistrate to act under the section ceases as soon as a competent civil Court has 
adjudicated upon the matter in dispute.^ 


Dispute. — ^A dispute relating to the performance of worship of an idol, and 
not to the right of user of the temple or land belonging to the idol, is not covered 
by this section but a dispute as to the right to use a mosque between persons 
claiming to be entitled to officiate as Kazi therein* or a dispute concerning the right 
to perform a religious ceremony in a mosque* or a dispute as to the right to take 
a religious car in procession along a public way past the houses o / the opponents^ or 
a dispute as to the right to bury in a burial-ground,* falls under the section. 

1 . 'A dispute likely to cause a breach of the peace. ' — It is a dispute likely 
toc»usc a breach of the peace that furnishes a foundation of jurisdiction to the 
Magistrate to proceed under the section.* 


2. * Land or water. * — ^The expression is not necessarily restricted to private 

property.*® It does not include a privy.** 

Sub-section (2). — ^The Magistrate has no power to issue a mandatory injunction 
directing the removal of an existing obstruction. It is one thing to midce an ordtT 
prohibiting the doing of an act, it is another to order the doing of an act. This 
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inquiry. 


Order as to costs. 


8ub*flection allows the former, but not the latter.^ 

Proviso. — ^This proviso contemplates a non-exercise of the right for reasons 
within the control of the persons claiming the right.* 

148 . (1) Whenever a local inquii^ is necessary for the purposes 
of this Chapter, any District Magistrate or Sub-divi- 
sional Magistrate may depute any Magistrate sub- 
ordinate to him to make tb^ inquiry, and may furnish him with such 
written instructions as may seem necessary for his guidance, and may 
declare by whom the whole or any part of the necessary expenses of the 
inquiry shall be paid. 

(2) The report of the person so deputed may be read as evidence 
in the case. 

(3) When any costs* have been incurred by any party to a pro- 
ceeding . under this Chapter the Magistrate 
passing” a decision under section 145, section 146 or 

section 147 may direct by whom such costs shall be paid, whether by 
such party or by any other party to the proceeding, and whether in whole 
or in part or proportion. Such costs may include any expenses incurred 
in respect of witnesses, and of pleaders’ fees, which the Court may 
consider reasonable. 

COMMENT. — ^This section provides for two things. First, it is competent 
to a District or Sub-divisional Magistrate to depute any Magistrate subordinate 
to him to make local inquiry, to issue instructions for the purpose, and to provide 
for costs. The report becomes evidence in the case. SecH>nd]y, in proceedings 
under this Chapter costs can be provided for. The costs include expenses incurred 
in respect of witnesses and of pleaders* fees. 

1. * Local Inquiry.* — The local inquiry should be restricted solely to some 
question relating to the feature of property about which the dispute has arisen ; 
and it should not be directed to any matter which can be proved before the Magistrate 
by oral evidence, such as the question of actual possession.* 

2. * Costs. ’ — ^The Magistrate can order payment of costs incurred by witnesses 
and pleaders* fees or other expenses ; but he has no power to award an amount to a 
party for damages to his crops.* 

3. * Magistrate passing.* — According to the Madras High Court, the word 
passing,** which follows the term Magistrate,” means no more than that the 

Magistrate who may award costs is the officer holding the proceeding under the 
Chapter or his successor entitled to discharge his functions in connection with the 
matter.* The Calcutta High Court has held that the order for costs need not 
necessarily be made at the time of pronouncing the judgment ; but it must be 
made within a reasonable time by the same Magistrate and in the presence of the 
parties.* A successor to the Magistrate who passed a decision under ss. 145 to 147 
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cannot pass an order as to costs under this sub-section.^ 

Where a Magistrate has given his decision but has failed to make any order 
for costs, the High Court in revision has power to make an order for the payment 
of the costs of such proceedings.* 


CHAPTER XIII. 

Preventive Action op the Police. 

149. Every police-officer may interpose for the purpose of prevent- 
Polioe to prevent ing, and shall, to the best of his abilily, prevent, the 

cognizable offences, commission of any cognizable offence. 

COMMENT. — ^Preventive jurisdiction, under the Code, is classified under 
two broad heads. The one may be called magisterial action: and the second, 
police action. The magisterial preventive jurisdiction is dealt with in Chapters 
VIII to XII. It is quasi-judicial and quasi-executive. Cases falling under the 
second head are purely executive. They fall into three categories : (1) prevention 
of cognizable offences (ss. 149-151) ; (2) prevention of injury to public property 
(s. 152} ; and (8) inspection of weights and measures (s. 158). Unlike the first head, 
there Is no judicial inquiry at all ; and from the very urgency of the case the police 
have to act on their own initiative and of their own knowledge. The powers given 
are very wide Indeed and their exercise is ordinarily summary. 

Police-officers have been armed with extensive powers to prevent commission 
of cognizable offences, i.e. offences for which th^ could arrest without a warrant. 
First of all, s. 149 enables a police-officer to prevent the commission of a cognizable 
offence (s. 149). If the police-officer receives information of a design to commit such 
an offence, he can either pass on the information to his superior police-officer or 
to*any other officer (s. 150)^ If the commission of thp oflSence cannot be otherwise 
prevented he can fortiiwith arrest the person so designing (s. 151). 

1 50. Every police-officer receiving informatioii of a desig^n to corn- 
information of mit any cognizable offence shall communicate such 

design to commit information to the police-officer to whom he is sub- 
such offences. ordinate, and to any other officer whose duty it is 

to prevent or take cognizance of the commission of any such offence. 

151. A police-officer knowing of a design to coiztmit any cognizable 
Arrest to prevent offence may arrest, mthout orders from a Mi^strate 

such offences. and without a warrant, the person so designing, if 

it appears to such officer that the commission of the offence cannot be 
otherwise prevented. 

152. A police-ojBficer may of his own authority interpose to prevent 
^ Prevention of In- c^ny injuiy attempted to be committed in his view to 
jury to public pro- any public property, moveable or imriioveable, or the 

removal or injtiry of any publjc landmark or buoy 
or other mark used for navigation. 

* Bagavandasa v. Muhammad Oani^ * Ma Mya Khin v.,Maufig Pa Hiwa» 
[1044] Mad. 144. (1988) 11 Ran. 861, v.Ri 
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GOAflMENT.-— The one enentialiequifeiiient of this aecUon is that the atteiiq»t 
must be committed in the view ** of the polloe-offloer. The emeigenGy arising 
heie is not so great as the one arising under ss. I 48 -I 5 I 9 thou^ it certainly is more 
pressing than the one referred to in s. 158. 

153. (2) Any officer in charge of a police-station may» without a 
warrant, rater any pl^ within the limits of such 
I ^***^*Si^ of we- station for^the purpose of inspecting or searching for 
gn and measures. weights or measures or instruments for weighing, 

used or k^t therein, whenever he has reason to believe that there are in 
such place any weights, measures or instruments for weighing which are 
fhlse. 

( 2 ) If he finds in such place any weights, measures or instruments 
for weighing which are false, he may seize the same, and shall forthwith 
give information of such seizure to a Magistrate having jurisdiction. 

COMMENT. — The officer who can act under this section is the officer In 
chaige of a police-station, and the place searched should be within the limits of 
that station. All he can do is to seize fialse weights or measures if any are found 
and to report the seizure to the Magistrate having jurisdiction. 


PART V. 

INFORMATION TO THE POLICE AND THEIR POWERS TO 

INVESTIGATE. 


CHAPTER XIV. 


154. Every infomjiation relating to the commission of a cognizable 
offence if given orally to an officer in charge of a 
♦police-station, shall be reduced to writing' by him or 
under his direction, and be read over to the infor- 
mant ; and every such information, whether given in writing or reduced 
to writing as aforesaid, shall be signed by the person giving it, and the 
substance thereof shall be entered in a book* to be kept by such officer 
in such form as the Provincial Government may prescribe in this behalf. 


COMMENT. — ^The information given to a police-officer and reduced to writing 
as required by this section is known as the first information.** First information 
report ** is not mentioned in the Criminal Procedure Code, but these words are 
understood to mean information recorded under this section.^ It is an important 


document and may be put in evidence to support or contradict the evidence of the 
person who gave the infermation. The investigation under this Chapter proceeds 
on the first information. » 

The provisions as to an information report are enacted to obtain early information 
of alleged criminal activity, to record the cj^cumstances before there is time for them 
to be forgotten or embefii^ed, and the report can be put in evidence when the 
infonhant is examined if ^ is 4^sired to do so.* 


* Manimohan Cfhoah, (1081) 58 Cal. * Nassir Ahmed, (1044) 47 Bom. L. R. 
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A telephone message received by a police-station reporting the commission 
of a cognizable offence can be recorded as a first information report by the station 
writer who receives it. The station writer himself can sign it as the person giving 
the information, for a first information report may be merely hearsay and need not 
necessarily be given by a person who has first-hand knowledge of the facts. A 
subsequent statement made to the police in the course of investigation of the offence 
cannot be treated os a first information report aqd is inadmissible in evidence under 

B. 162.1 

Scope. — This chapter, exceptjs. 155, does not apply to the police in Calcutta.* 
Nothing in this Chapter applies to the Bombay City Police.* 

1. * Every Information relating to the commission of a cognisable 
offence. . . .shall be reduced to writing.* — ^A careful and accurate record of the 
** first information** has always been considered as a matter of the highest importance 
by the Courts in India, the object of the ** first information ** being to show 
what was the manner in which the occurrence was related when the case was first 
started. It can be used to corroborate or impeach the testimony of the person 
lodging it under ss. 145, 157 and 158 of the Evidence Act. It can also be used under 
s. 82(1) and s. S(j) and (k). 

The word ** information *’ means something in the nature of a complaint or 
accusation, or at least information of a crime, given with the object of putting 
the police in motion in order to investigate, as distinguished from information 
obtained by the police when actively investigating a crime.* Such a document 
becomes valueless if drawn up by some i>erson other than the proper informant. 
Where the first information which related to a cdiarge of criminal conspiracy was 
drawn up by a police-officer employed in the Criminal Investigation Department 
and settled by an attorney it was held that it was of no value.* 

A statement made by a witness during investigation after the police-officer 
has actually arrived at the sc^nc and himself seen what has happened is not ** fiirst 
information.*** 

2. * The substance thereof shall be entered in a book, etc.* — Only the 
substance of information relating to tlie commission 6f a cognizable offence is to 
be entered in a book to be kept at every police-station in such form as the Provincial 
Government may prescribe. This book is known as a ** Gen&nl Diary.** It is also 
called a ** Station Diary ** or a ** Station House Register.** 

The Magistrate of the district is at liberty to call for and inspect such diary. 

155. (i) When information is given to an officer in charge of a 

Information in police-station of the commission within the limits of 

non-cognizable cas- such station of a nor^-cognizable' offence, he shall 

enter in a book tq be kept as aforesaid the substance 
of such information and refer the informant to the Magistrate. 

( 2 ) No police-officer shall investigate a non-cognizable case without 
Investi^tion into the order of a Magistrate of the first or second class 

non-cognizable cas- having power to try such case^ or commit the same 

for trial, or of a Rresiflency Magistrate. 

f 

* Shoe Pru, [194il] Ran. 846. « * Oanta Oraon, (1988) 8 Pat. 617. 

* ^/il^H4u^hub MitU/r, (1888) 15 Cal.. ■ Peary MeStan Das V. Z>. Weston, 

506, e06.F.B. (1911)iaC. W.N. 145., 

* See Bom. Act IV of 1008, s. 8(1), • CItitiar Sing/k. (1084)i47 All. 380 ; 

and S<diedule A, overruling Visram Sultan v. Mefjor C. ds M, WeUbome, 

Bab^fi. (1806) 81 Bom. 406. (1085) 8*Ran. 577. 



SECS. 154 - 156 .] 


INFOBMATION AND INVESTIGATION. 


95 


(3) Any police-officer receivi^ such order may exercise the same 
powers in respect of the investigation (except the power to arrest with- 
out warrant) as an officer in charge of a police-station may exercise in 
a cognizable case. 

COMMENT. — The previous secti<m dealt with infonnation relating to the 
commission of a cognisable offence : this section deals with information relating 
to a non-cognizable offence. s 

Sub-section (1). — The police-officer receiving information of a non-cognizable 
offence must enter the substance of it in a book kept in sudi form as the Provincial 
Government may prescribe and then refer the informant to the Afagistrate. The 
book is the diary kept. 

Sub- section (2). — police-officer must not investigate a non-cognizable case 
without an order of a Magistrate. There is no section empowering a police-officer 
to make a report in such a case without the orders of a Magistrate.^ But the 
investigation of a non-cognizable offence would not be illegal if it is made during the 
investigation of a cognizable offence.* 

1. * Without the order of a Magistrate of the first or second class having 

power to try such case.’ — ^The order must be of a Magistrate of the first or second 
class having power to try tlie case or commit it for trial. The order of any Magistrate 
of the first or second class is, therefore, not sufficient. * 

Sub-section (3). — When the police-officer receives an order from the Magis- 
trate to investigate a non-cognizable case he may exercise the same powers in respect 
of the investigation (except the power to arrest without warrant) as in cognizable 
cases. 

156 . (1) Any officer in charge of a police-station may, without 
the order of a Magistrate, investigate any cognizable 
Invratigatlon ffito which a Court having jurisdiction over 3ie local 

ongmza c ca within the limits of such station would have 

power to inquire into or try under the provisions of Chapter XV relating 
to the place of inquiry am trial. • 

(2) No proceeding of a police-officer in any such case shall at any 
stage be called in question on the ground that the case was one which 
such officer was not empowered under this section to investigate. 

(3) Any Magistrate empowered under section 190 may order such 
an investigation as above-mentioned. 

COMMENT. — Sub-section (1). — This sub-section enables the police to 
investigate cognizable offences conunitted beyond their local jurisdiction. See 
ss. 181, 182 and 18S. 

Sub-section (3). — This sub-section empowers a Magistrate to order a police 
inquiiy in a case where the Magistrate does not himself issue process at once. The 
Magistrate after he has acted under Chapter XVI cannot proceed under Chapter 
XIV.* This sub-section enables a Magistrate to order the investigation of an offence 
of which he may have taken cognizance under s. 190. He may do so even before the 
examination of tbe complainant.* 

^ Sodas (1901) 8 Bom. L. R. 586, Y41 , 51 Bom. 498. 

26 Bom. 150, 156, F.B.; Bakabai Shah * IsafNasyas (1926) 54 Cal. 806. 

V. Tarak Naih ^Chtmdhrth (1897) 24 * Viahvanath, (1906) 8 Bom. L. R. 

Cal, 691. 589. 

' Shivaawamis (1927) 29 Bom. If. R- 
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A Blagirtiste can also ttndcr s. 159 direct an investIgatioD or preliminary inquiry 
into a case which may have been r^rted by the police as not worth investigating. 

157. (1) If, from information received or otherwise, an officer in 
Procedure where charge of a police-station has reason to suspect the 
cognizable offence commission of an offence which he is empowered 
enacted. under section 156 to investigate, he shal} fcnrthwith 

send a report^ of the same to a Magistrate empowered to take cogni- 
zance of such offence upon a police-report, and shall proceed in person, 
or shall depute one of his subcndinate officers not beinjg below suw rank 
as the Provincial Government may, by general or special order, prescribe 
in this behalf to proceed, to the spot, to investigate the facts and circum- 
stances of the case, and, if necessary, to take measures for the discovery 
and arrest of the offender : 

Provided as follows : — 

((7) when any information as to the commission of any such offence 
Where local in- given against any person by name and the case is 
vesti^tion dispens- not of a serious nature, the officer in charge of a 
ed with. police-station need not proceed in person or depute 

a subordinate officer to make an investigation* on the spot ; 

Where police-offi- (^) appears to the officer in charge of a 

cer in chaige sees police-station timt there is no sufficient ground for 

no sufficient ground entering on an investigation, he shall not investigate 

for investigaUon. 

{2) In each of the cases mentioned in clauses (a) and (5) of the 
proviso to sub-section (1), the officer in charge of the police-station shall 
state in his said report his reasons for not fully complying with the 
requirements of that sub-section, and, in the case mentioned in clause 
(5), such officer shall also forthwith notify to the informant, if any, in 
such manner as may be prescribed by the Provincial Government, the 
fact that he will not investigate the case or cause it to be investigate. 

COMMENT. — ^The section requires that immediate m|imation of eveiy com- 
plaint or information preferred to an officer in cdiarge of a police-station of the 
commission of a cognizable offence shall be sent to the Magistrate having Jurisdiction. 
The object of this provision is obvious, and it involves more than a mere technical 
compliance with the law. The Magistrate is primarily responsible for the condition 
of the district as regards repressible crime, and he is not at liberty to divest himself 
of that responsibility or to relax that supervision over crime which the law intends 
that he should exercise. * 

1. * Report.* — ^This word is not defined in the Code, but it appears that the 

Legislature has studiously attached to the expression police-report *’ a peculiar 
meaning throughout the Code wherever the expression occurs, and pointed out 
the occasions when and the purposes iSor which such reports should be made. Where 
a police report goes beyond those occasions and purposes it must ffiU within the 
definition of complaint *’ in s. 4, cl. (6), of the Code.^ 

Reports made by police-officers in compliance with this section are not public 
documents within the meaning of s. 74 oi the Indian Evidence Act, and consequently 
the accused is not entitled, before trial,* to have copies of such reports.* 

^ Soda, (1901) 20 Bom. 150, 157, * Arumugam^ (1897) 20 Mad. 189 

S Bom. L. R. 586, f.b. f.b. » 
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2. * iBVMtlgatlon.* — ^lavest^tkHi indodM all paoceedings nnder tbe Code 

for the ooUeetioa of evidence oAdQcted by a poUce-offlcer or by any penon oUier 
than a Magistrate, who is authorised by the Magistrate in this bdialf.i 

198. (I) Every report soit to a Magiditrate under section 157 
diall, if the Provincial wvemment so directs, be 
section 157 bow submitted through such superior officer of poUcp as 
"danitted. the Prorincial Government, by general or special 

order, appoint in that belAm 

(2) Such superior officer may give such instructions to the officer 
in chsd^ of the poUce-station as he thinks fit, and shaU, after rectnding 
such instructions on such report, transmit the same without delay to the 
Ma^trate. 

159. Such Magistrate, on receiving such report, may direct an in- 
Power to hold in- vestigation or, if he thinks fit, at once proceed, or 

vestigstiin or pre- d^ute any Magistrate subordinate to mm to pro- 
liminary inquiry. cera, to hold a preliminary inquiry* into, or otherwise 

to dispose of, the case in manner provided in this Crae. 

COMMENT. — On receiving a police report the Magistrate may dismiss the 
case if there is no sulllcient ground for investigation or he may proceed undjer tlds 
section. 

An inquiry under this section can be mode oniy on tlie submission of a polioa 
report ; that is, a report made before the completion of the |M>]ice investigatUm; 
if a complaint is made to the Magistrate, he is bound to proceed under s. 200.* 

In * Preliminary Inquiry.* — ^This expression refers to an inquiry under 
Chapter XVIII. An inquiry includes every inquiry other than a trial under this 
Code by a Magistrate or a Court.* 

160. Any police-officer making an investigation under this Chapt^ 

Police-officer’s ^Y order in writing, require the attendance 

power to require at- before himself* of any peiwn being within the limits 
tendance of witnes- of lus own or any adjoining station* who, from the 
# information given or otherwise, appears to be 
acquainted with the circumstances of the case ; and such person shall 
attend* as so required. 

COMMENT. — This section authorises a police-officer making an investigation 
under this Chapter to require the attendance before himself of any person (within 
certain limits), who appears to be acquainted with the circumstances of the case. 

1. * By order In writing, require the attendance before himself.’ — The 
order requiring the attendance of a person must be in writing. 

2. * Of any person being within the limits of his own or any adjoining 
station. * — ^This section does not authorize a police-officer to require the attendance 
of an accused penon with a view to his answering the charge. The intention of the 
liegislature seems to have been only to provide a fSacility for obtaining evidence and 
not for procuring the attendance Of the accused, who may be arrested at any time, 
if necessary, without a warrant.* 

^ Manimohan Ghosh, (1081) 58 Cal. * All. 80. 

1812. * Vide s. 4, cl. (h). 

* lioJtefUdA^v. Sant/fisiy <1008) 80 * Saminada OieUi, (1888) 7 Mad. 

CaL 028; Abdul IMman, (1000) 82 274, F3. 
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3. * Such person shall attend.’ — penon who to oonqtly with the 

order of the police may be proaecnted for disobedience under s. 174 of the Indian 
Penal Code.* 

161. (2) Any poliee-officer making an investigation under this 

_ , „ . Chapter or any police-officer not below such rank as 

wiSSAy^f ^ I^vmcial Goy^ent may, by general or 
special oiderp prescribe in this behalf^ acting on the 
requisition of such officer may examine oraQy any person supposed to be 
acquainted with the facts and circumstances of the case.^ 

(2) Such person shall be bound to answer all questions relating to 
such case^ put to him by such officer, other than questions the answers 
to which would have a tendency to expose him to a criminal charge or 
to a penalty or forfeiture. 

(3) The police-officer may reduce into writing any statement 
made to him in the course of an examination under this section, and if 
he does so he shall make a separate record of the statement of each 
such person whose statement he records, f 

COMMENT. — ^Under this section a polioe-offioeT making an investigation 
csan examine the person acquainted with the facts of the case, and reduce them into 
writing. 

1. * May examine orally any person supposed to be acquainted with the 
facte. ...of the case.* — ^No oath or affirmation is nquired in an examination 
under this section. It is not obligatory to reduce to writing the statement of the 
person examined. 

* Any person. * — The words “ any person ’* in this section, which must be 
read in conjunction with s. 162, include any person who may subsequently be 
accused of the crime in* respect of which the investigation is made by the police- 
officer.* 

Right of accused to inspect statements recorded. — Accused has a right to 
ask for a copy of such statements for the purpose of contradicting witnesses for the 
prosecution.* «, ^ i 

2. * Such person shall be bound to answer all queetione relating to such 
case.* — It is obligatory on a person examined in the course of a police investigation 
to answer all questions put to him other than questions the answers to which would 
have a tendency to expose him to a criminal charge or to a penalty or forfeiture. 

The Criminal Procedure Code of 1882 contained the word truly ** after the 
word ** question.** This word has been omitted in the present Code. Under the 
law as it now stands, a person who is examined is not ** legally bound to state 
the truth.** But a person who gives false infoipation in answer to such questions 
can be prosecuted under the provisions of ss. 202 and 208 of the Indian Penal Code.* 

162. (1) No statement made hy any person to a police-officer^ in 

Statement to po- course of an mvest^ation under this Chapter 

Soenottobesign^s shall, if reduced into writing, be signed by the person 
use of such ^ state- making it ; nor shall any such statement or any re- 
mento in evidence. thereof, • whetherdn a police-diary or otherwise, • 

* Jt^jtndra Noth Mukerjee^ (1897) 280. * 

24 Cal. 820. * Sankaralinga Kone, (1900) 28 

* See PakalsNarauaraSiEoamf, (1989) Mad. 544. 

66 I. A. 66, 41 Boin.14. R. 428, 18 F6t. f Snbsec. «(8) was aMded by Act II 
284; HffiOfMilh, [1940] Nag. 288. of 1946, 8.2. 

* Sadhu Shaikh, (1927) 82 C. W. N. 
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or any part of such statement or record, be used for any purpose* (save 
as hereinaftei provided) at any mquiry or trial in respect of any offence 
under investigation at the time when such statement was made : 

Provided that, when any witness is called for the prosecution in such 
inquiry or trial whose statement has been reduced into writing as afore* 
said, the Court shall, on the request of the accused/ refer to such writing 
and direct that the accusecPbe furnished with a copy thereof, in order 
that any part of such statement, if duly proved,^ may be used to con- 
tradict such witness* in the mann^ provid^ by section 145 of the Jbidian 
Evidence Act, 1872. When any part of such statement is so used, any 
part thereof may also be used in the re-examination of such witness, but 
for the purpose only of explaining any matter referred to in his cross- 
examination : 

Provided, further, that, if the Court is of opinion that any part of 
any such statement is not relevant to the subject-matter of the inquiry or 
trial or that its disclosure to the accused is not essential in the intoests of 
justice and is inexpedient in the public interests, it shall record such 
opinion (but not the reasons therefor) and shall exclude such part from 
the copy of the statement furnished to the accused. 

(2) Nothing in this section shall be deemed to apply to any states 
ment falling within the provisions of section 82, clause (i), of the Indian 
Evidence ^t, 1872, or to affect the provisions of section 27 of that Act«> 

COMMENT. — ^Under this section no statement made by any person to a 
police-officer in the course of an investigation can be referred to or used forany 
purpose by the Court or anyone else at an enquiry or trial in respect of on offence 
under investigation at the time when such statement was made, except as provided 
in that section. It matters not whether the statement was made orally or was 
reduced to writing, or whether in extenao or in an abridged form it is set out in a 
special diary under s. 17^ or in any other document, or whether it is propose to 
adduce oral evidenee of tbe consents of the statement. If, and so soon as, any 
prosecution witness gives evidence in support of the charge against him the accused 
is entitled to request the Court to refer to the witness’ statement to the police, and, 
unless the Court is of opinion that any part of the statement foils within the second 
proviso, the Court must direct that the accused be furnished with a copy of the entire 
statement of the witness to the jmlice, whether or not in the opinion of the Court 
there is- anything in the statement which is inconsistent with the evidence that the 
witness has given in the course of the inquiry or trial ; and the statement, in whide 
or In part as the case may be, may then be used in the manner prescribed in the 
first proviso.^ 

If such a statement has been reduced into writing, its use Is prohibited unless 
(a) It Is a statement of a witness called for the prosecution, (5) the Court has ordered 
the accused to be fluniisbed with a copy of it, and (c) the 'v^tten record of the state- 
ment has been duly proved. It may then be used within the limits set forth in the 
proviso.* • 

ScopOir— The section applies to a statement made by a person who was not 
en aconsed at the time of making the statement but who is an accused at the time 

* Nga Zam Thoung^ (1986) 18 Ran. 

670, F.B. • 


* BoAiMfur (1926) 7 1401. 284. 
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it to tendered in evidence.^ Stotemento made to a polioe-offioer by aucb pemon axe 
not admlBsible in evidence. This section applies to summons as wdl as wamnt 
oases.* 

The police when investigating a case under the preventive sections of the 
Criminal Prooeduxe Code are not acting under this section. An enquiry under 
Chapter VIII of the Code is not an enquiry into an offence/* and this section 
cannot be used to tiiut out statements given to Jhe police by persona who are 
afterwards called as witnesses.* 

This section does not prohibit a Judge firom looking into the police diary suo 
moiu without any request by the accused or prevent him from using the statement of 
a person examined by the police. wUkdi is recorded in sudi diary, for the purpose of 
contradicting sudi person when he gives evidence in Ihvour of the Crown as a pro- 
secution witness. The only limitation imposed is that such statement may not be 
used fbr any other purpose. In a case where the evidence given in Court implicates 
persons who are not mentioned in the first information report it is always advisable 
for the Judge to look into police papers in order to ascertain whether the persons 
Implicated by the witnesses at the trial had been so implicated by them during the 
investigation.* 

1. * Statement made by any person to a police-officer.* — ^This includes 

oral or written record of the statement. The first information report (s. 164) against 
an accused to not a statement within the meaning of this section, inasmuch as it 
is not made in the fsoutse of an investigation.* 

The words ** any person ** include a person who was not accused at the time 
of making the statement, but became so thereafter.* 

Svidence relating to the test-identification of the accused by witnesses before 
the investigating officer is inadmissible on bdialf of the prosecution, under thto 
aection.* 

X * Nor shall any such statement or any record thereof.*;— The section 
prohibits not only the use of the written record as its^f evidence, but all use of an 
oral testimony as to the statement for any purpose subject to the proviso. The 
words ** if reduced into writing ** only apply to the wordb| “ be signed by the 
person making it ** and the use of an oral statement is therefore equally prohibited 
along with that of a written statement.* 

3. * Whether In a poUce-dlary or otherwise.* — ^The police cannot claim 

any privilege in respect of any statement cm the ground that it is a statement re- 
corded under s. 172. Whether a statement is recorded under s. 162 or s. 172. aci 
accused perscm is entitled to a csopy pf it fbr cross-examination. Bven if the state- 
ment is in the form of memoranda the accused is entitled to have a csopy of it.* 

* Pakato Narapana Swami, (1080) * Lai Miua, [10481 1 Cal. 548. 

66 1. A. 66. 41 Bom. L. R. 428^ 18 Pat. * AHmuadUt (1026) 64 C^. 287. 

284. mrerruling ^Aseimuddy. (1026) (|f4 * Pakaia Narmiana Bwami, (1080) 

Gal. 287; Ja^ Dhanuk, (1026) 6 Pat. 66 I. A. 66. 41 Bom. L. R. 428. 18 

68. 77 ; Maung Tha Din» (1026) 4 Ran. Fkt. 884 ; Syamo Maka Pairo, supra; 

72 ; Amfiun, (1026) 7 liih. 84 ; and Dinanaih, [1040] Nag. Jffi2. 
approving Syamo Mdka Pofro. (1082) * Kri^na HgAor. [1080] 2 Cal. 669. 

56 Mad. 008. r.n. ; Ramdaydi MangUaiy * * Mourn Tka^Mn^ (1026) 4 Ran. 72. 

[1041] Ran. 784. 81, r.B. ; Thimmaippa v. TMmmappa^ 

* IMnatuilk SoAiig, (1088) 17 Pat. 622. (1928) 5b 067. overruling 

* Hari Sin^^ (1088) 66 Mad* 087. Fenka/astikMak. (1024) 48 Mad. 040. 

See Bofidtoijr. [1048] Kjw. 262. * ^Ban/Hdhar, (1080) 68 All. 46R* 
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4. * Any part of such statement or record* be need for any purpose.’ 
— The statement cannot be used for the purpose of proving an omission.^ It can 
cmly be used for the purpose of oontradiction. Contradiction means the setting 
of one statement against another and not the setting up of a statement against 
nothing at all. If a witness in Court says 1 saw A running away,” he may be 
contradicted by his statement to the police ** I did not see A running away.” 

A statement made by a witgess for the prosecution before the pcdice during the 
investigation naming the accused as one of the rioters cannot be used to corroborate 
the evidence given by that witness during the trial in fsvour of the prosecution.* 

Proviso 1. — This proviso refers to the case where the statement has been 
recorded. The accused has a right to the copies of statements made to the police 
subject to proviso 2.* The application for such copies must be made at the time 
when the prosecution witness, whom it is desired to cross-examine by reference to 
his previously recorded statement, appears in the witness-box.* 

The accused has a right to call upon the prosecution to produce copies of the 
statements made by the prosecution witnesses to the police. The duty of the 
prosecution to produce them cannot be evaded by pleading that the statements 
were only reduced to writing in tke riiape of rough memoranda or notes.* 

If the statements of the persons examined as witnesses by the police are destroy- 
ed, the accused is robbed of his statutory means of cross-examination and thereby 
denied the opportunity of effectively cross-examining prosecuting witnesses, and 
evidence of such witnesses is not admissible and proper for consideration as it does 
not satisfy the requirements of s. 138 of the Indian Bvidence Act.* 

5. * On the request of the accused.’ — A Court is not justified in admitting a 
statement made by a person to a polioe-offioer, unless the accused or his pleader 
asks the Court to refer to such record.^ 

6. * If duly proved.’ — The words indicate that if the accused wishes to rely 
on anything in the previous statement of a witness to the police he must prove 
it in the ordinary way. If the witness admits this in cross-examination, it will 
of course be sufficient ; if he denies the contradiction and the police-officer who 
took it down is called the prosecution, the previous statement of the witness 
on the point may be proved 'by him ; if he is not caUed by the prosecution, the 
Court would no doufit itself in most cases call him, or if the accused is calling evidence 
in support of his defence, it may be worth his while to call the police-officer himself.* 
Unless the statement is duly proved, the evidence given in Court cannot be contra- 
dicted by it under s. 145, Bvidence Act.* 

7. ’ May be used to contradict such witness.’ — Such statement caimot be 
used for any purpose except to contradict a prosecution witness. It ciannot 
be used for the purpose of contradicting a defence witness,^* or for corroborating 
the statements made by prosecution witnesses in Court.'* 


' Sakhamai, [13871 Kag. 277. 

* AfoAdM Gosoin, [1344] F.C.R. 228. 

* MadaH Sikdar, (1326) 64 Cal. 807 ; 
Makomed Adam^ (1386) 88 Bom. D. R. 
1186. * 

* Shaikh Wmnan, (1327) 23 Bom. 
li. R. 1581, 52 Bom. 135 ; Tahal Sa^- 

58 AU. 34 ; SuntjbaU, (1388) 

* FisAiiiBt&lh,[1387}Natfl72. 

* Boffrom, [1345] Nag. 161. 

’ Nga Po Chan, (1326) 4 Ran. 856. 


* Report of the Select Committee, 
1316 ; Flfhu, (1324) 26 Bom. L. R. 365. 

* Labh Singh, (1324) 6 Lah. 24; 
Asdmuddy, (1326) 54 Cal. 287; ilfo- 
daHSik&r, (1326) 54 Cal. 807 ; Itfohim, 
(1327) 8 lioh. 605; Shaikh Usman, 
(1327) 23 Bom. L. R. 1681 ; Bona Siingk, 
(1327) 6 Ran. 187 ; Suiedman Mohamad, 
(1328) 6 Ran, 672; Naraydna, (1382) 
56 Mad. 281. 

'* Gaitfa, (1323) 4 Ludc. 726. 

» Jhar<G^,(1328)8Pat.273. 
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Proviso 2. — This proviso deals 'with the ezdusion of indevant matters whidi 
the public interest requires should not be disdosed. 

8. * Or to affect the pirovisions of section 27 of that Act.* — The addition of 
these words by Act XV of 1841, s. 2, sets at rest the diveiRenoe of view between 
the Madras,^ the Patna* and the Bombay* High Courts on the one hand, and the 
Lahore,^ the Allahabad* and the Calcutta* High Courts on the other. The former 
hdd that s. 162 did not affect the provisions of of the Indian Bvidence Act 
and therefore information leading to the discovery of a foot made te the police 
and admissible under s. 27 of the Indian Evidence Act was not rendered inadmissible 
under this section. The latter held that s. 27 of the Evidence Act was repealed by 
this sec^on and evidence of infonnation, whether it amounted to a csonfossion or not, 
whi<^ related to the foot discovered in consequence of sudi information, was not 
admissible in evidence. The Legislature has adopted the former view. 

163. ( 1 ) No police-officer^ or other person in author!^ shall offer 

^ make, or cause to be offered or mac^e, any such 

to be offSredT™^*'' inducement, threat or promise as is mentioned in the 
Indian Evidence Act, 1872, section 24. 

( 2 ) But no ^lice-officer or other person shall prevent, by any 
caution or otherwise, any person from making in the course of any 
investigation under this Chapter any statement which he may be dis- 
posed to make of his own free will. 

GOMMENT.-^Thc section prohibits a police-officer or a person in authority 
from offering or making any inducement, threat, or promise as is mentioned in 
8. 24 of the Evidence Act* But a police-officer or other person shall not prevent 
by any caution any person from making any statement whi<^ he may be disposed 
to make of his own free will. 

1. / PoUce-ofRcer.* — This expression has been given an extended meaning 
in cases decided under s. 25 of the Evidence Act. It has been held that the term 
** police-officer ’* is not to be read in a technical sense but in its more comprehensive 
and popular meaning.^ Thub a jiolice patel is a polihe-offleer ;* but a Village 
Magistrate is not.* ^ 

2'. * Person In autboiity.’ — This expression finds place in s. 24 of the 

Evidence Act. The test whether a person is a person in authority would seem 
to be, has the person authority to interfere with the matter ; and any concern or 
interest in it would be sufficient to give him that authority.^* 

164. (i) Any Presidency Magistrate, any Magistrate of the first 

Power to record class and any Magistrate of the second class specially 

statements and con- empowered in this behalf by the Provincial Govem- 
feaaions. ment may, if he is not a police-officer, record any 

statement or confession^ made to him in the course of an investigation 

t Subbiah Tevar, [1989] Mad. 947'; * Bohfeo, [1940] All. 896, f.b. 

Thimappa v. (1928) 51 Mad. * Natesh t^andra Das^ [1942] 1 Cal. 

967; S^aiiioilfaAaPafro(1982}65Mad. 486. , 

908, F.B. ; JPubUc Prosecutor v. Padha^ * HurriboJe Chunder Ghose, (1876) 
krishnayyo, [1944 Mad. 224. * 1 Cal. 207. 

* Mayadnar PoUmI, (1939) 18 Pat. * Bhtma, (1892) 17 Bom. 465. 

450. * Samq Pqpjf, (1888) TtHad. 287. 

* Biram Sardar, (1940) 48 Bom. ** Ntwrefi haddbhai^ (1872) 9 B. 

L. R. 157, [1941] Bom. 888. H. C. 858, 

* Hedum, [1940] Lab. 242, f.b. 
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uhder this Chapter or at any time afterwards before the commencement 
of the inquiry or trial.* 

(2) Such statements shall be recorded in such of the manners here- 
inafter prescribed for recording evidence as is, in his opinion, best fitted 
for the circumstances of the case. Such confessions shall be recorded 
and signed* in the manner provided in section 864, and such statements 
or coiuessions shall then be^orwarded to the Magistrate by whom the 
case is to be inquired into or tried. 

(3) A Magistrate shall, before recording any such confession, ex- 
plain to the person making it that he is not bound to make a confession 
and that if he does so it may be used as evidence against him and no 
Magistrate shall record any such confession unless, upon questioning the 
person making it, he has raison to believe that it was made voluntarily ; 
and, when he records any confession, he shall make a memorandum* at 
the foot of such record to the following effect : — 

“ I have explained to (name) that he is not bound to make a con- 
fession and that, if he does so, any confession he may make may be used 
as evidence against him and I believe that this confession was voluntarily 
made. It was taken in my presence and hearing, and was read over to 
the person making it and Emitted by him to be correct, and it coiftains 
a full and true account of the statement made by him. 

(Signed) A. B., 

MagiHraie.** 

Esj^lanationn — ^It is not necessary that the Magistrate receiving a^ 
recording a confession or statement should be a Magistrate having juris- 
diction in the case. 

COMMENT. — Scope. — This section is not exhaustive and does not limit the 
generality of s. 21 of the Evidence Act as to the relevancy of admission.^ The 
effect of this section, when read with ss. 24, 25, 20 and 20 of the Evidence Act, is 
that (1) a confession niadc4>y an accused person to a police-officer is inadmissible in 
evidence, (2) if a person in police custody desires to make a confession, he must do 
so in the presence o^a Magistrate, (8) a Magistrate shall not record it unless he is, 
upon inquiry from the person making it, satisfied that it is voluntary, (4) when the 
Magistrate records it, he shall record it in the manner provided for in this section, 
and (5) only when so recorded the confession becomes relevant and admissible in 
evidrace.* 

The' Patna High Court has held that a Presidency Magistrate is empowered 
to record a confession in the course of a police investigation.* The Bombay Hig^ 
Court has held that he cannot.* 

1. * May .... record any statement or confession. * — ^This clause authorizes 

a Magistrate to record the statement of a person who appears before him as a witness 
as weU as the confession of a person accused of an offence.* 

The word statement ” is limited to a statement by a witness, but includes 
that made by an accused and ^pt amounting to a confession.* The statement 

^ Barindra ^ Kumar Ohose^ (1009) * Maika, (1878) 2 Born. 648. 

87 Cal. 467. * RmenOruni^ v. Lam 

* Sam Min, [1989] Ban. 97. Sing^Boy, (1921) 49 Cal. 167 ; Amomf- 

* A’g MoAdb Chaadhru, (1925) jama, (1916) 89 Mad. 97f; Qdlam 

Pat. 171. • ^ ^ Mdkammad Khan, (1942) 4 Pat. 827; 

* Bamnath Mahabir, (1925) 28 Bom. JDueadh, (1927) 6 Pat. 747. 

L. B. Ill, 114, 50 Bom. 111. * 
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of a witness made behind the back of the accused cannot be used as evidence against 
him. The only object in lecording such statement is to obtain a hold over the 
witness*^ 

A ** confession ” is an admission made at any time by a person charged with 
an offence, stating or suggesting the inference that he has committed the offence.* 
A declaxallon is not a confession if it is not made with an imtmfis eonfiUndi, that is, 
with aa intention to confess, or if it does not amqimt to an admission of fEMcts from 
which guilt is directly dedudble.* « 

Notwithstanding the use of the word may ’’ all confessions should be 
recorded. * Recording ’ means writing down the confession and not merely filing 
a written confession written by the accused while in the police custody and ad- 
mitted by him to be correct when read over to him by the Magistrate.* A confession 
made to a Magistrate and not recorded by him cannot be proved at the trial of the 
person making the confession by tendering the oral evidence of the Magistrate.* 

2. * In the course of an investigation under this Chapter or at any time 
afterwards before the commencement of the Inquiry or trial.* — ^A confession 
under this section must be made either in the course of an investigation under 
Chapter XIV or after it has ceased and before the commencement of on inquiry or 
trial. The condition requiring thq confession to be prior to the commencement 
of the inquiry or trial is only imposed when the investigation has ceased, and not 
when it is made in the course of the police investigation.* If the confession be 
made before a Magistrate having jurisdiction to deal with the matter, it will be the 
commencement of a trial or inquiry under Chapter XV and treated as a confession 
under s. 864, whether or not the case be still under the investigation of the police.* 

Sub-section (2).— The statement as to witnesses must be recorded in the 
manner prescribed in ss. 355 to 361 of this Code, and as to the accused, ss. 842, 
864. Section 588 prevents justice being frustrated by reason of a Magistrate having 
neglected to comply strictly with the provisions of this section. 

3. * Signed. * — It is necessary that the confession should be signed by the 
accused. If it is not signed by the accused or attested by his mark, it will not 
be admissible in evidence.* 'Hie Nagpur High Court has held that an inadvertent 
omission to obtain the signature of the accused does not vitiate the confession 
and the irregularity is curable under s. .533.* The attesta^on of the accused is 
unnecessaiy when a confession Is made in Court to the officer trying the case at 
the time of trial.** 

Sub-aection (3). — The present section imposes statutory obligation on the 
Magistrate to warn the abused, before recording his confession, that he is not 
bound to make it and that if he does so it may be used as evidence against him.*^ 
Failure to convey the caution invalidates the odkifession and renders it inadmissible 

* Mannif (1080) 6 Luck. 210. * Barindra Kumar Ohaae^ (1900) 

* Stephen’s Di^t on the Law of 87 Cal. 467. 

Evidence. * Sat Narain Tewarit (1905) 85 

* Horu, [1087] Nag. 524. Cal. 1085. 

* Kam Baron Shuk!a» (1083) 55 All. • Bai Baton, (1873) 10 B. H. C. R. 

426. 166 ; * Bhimappa Soibanna, (1045) 47 

* Nastir Akmad (No. 2), (1036) 88 Bom. L. R. 648 ; Neho'U, [1987] Nag. 
Bom. L. R. 087 ; 17 Lab. 620, f.c., 2dk. 

disapproving AbduUa, (1088) 14 Lab. * * ShanUa, [1041] Nag. 104. 

390 ; Bakkshan, (1985) 16 Lah. 012 ; ** Chumman Shah, (1^8) 8 Cal. 756. 
Muhammad AH, (1088) 56 All. 802, ** TtiAs4rom,<1032) 85 dooa. L. R. 284, 
F.B. ; and Peddo Obigadu,^ (1021) 45 57 Bom. 886, f.b. 

Mad. 260. 
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in evidence.^ Sudi a fidlure cannot be cured under a. 588.* But the Madina and 
the Allahabad Higjh Courta have held that a oonlbaaion, otherwiae admiasible In 
evidence, ia, by virtue of a. 29 of the Evidence Act, ad m iasi b le even thou|g^ the 
caution preached by thia sub-section has not been adminiateced. This aection 
does not oveiride a. 29 of the Evidence Act, and it is the latter Act that must, as a 
rule, be looiked to when there ia a question of the admissibility of a particular pieoe 
of evidence. It has also pointed put the inconsistency between the ptovisions of 
8. 164(3) and s. 168(2) as regards the necessity or propriety of administering a 
caution.* 

A confession made by an accused person was recorded by the Magistrate, but 
was retracted prior to the completion of the certificate required under this clause, 
the accused then stating that the confession had been made at the instance of the 
p<dice. It was held that the confession was not admissible in evidence.* 

* Reason to believe that it was made voluntarily.* — ^The Magistrate must 
satisfy himself that no pressure or force was used on the accnised who makes the 
confessim. Any marks on the person of the accused vitiate the voluntary character 
of the confession.* A Magistrate is prohibited from recording a confession until 
he has satisfied himself by questioning the person making it that it is voluntary.* 
When questions were not put so as to elicit whether the confession was being made 
voluntarily, such confession is not only inadmissible under this section bpt it 
cannot be used under the other provisions of the Indian Evidence Act such as ss. 21 
and 29.V 

4 . * He shall make a memorandum. * — A csonfession without a memorandum 

that it is voluntarily made is bad in law and cannot be admitted in evidence.* The 
menunrandum need not be made in the handwriting of the Magistrate ; it is sufficient 
if it is signed by him.* The Nagpur High Court has held that where the Magistrate 
has not certified that the confession is voluntary, evidence is admissible to prove 
that the confession was voluntarily made and represents what was said by the 
accused.^* 

Explanation. — ^This Explanation lays down that it is not necessary that the 
Magistrate recording a stafement should have jurisdhstion to inquire into or try 
the particular case. 

Retracted confusion. — ^The Bombay High Court has laid down ; (1) A 
confession is not to be resided as involuntaiy merely because it is retracted. (2) 
\h against the maker of the confession, the retracted confession may fonn the 
basis of a conviction if it is believed to be true and voluntarily made. It can be 
acted upon along with the other evidence in the case, and there is no rule of law that 
a retracted confession must be supported by independent reliable evidence corro- 
borating it in material particulars. The use to be made of such a confession is a 
matter of prudence rather than of law.^* (3) A retracted confession can be used 

> Ouiabu. (1918) 85 AU. 260. (1926) 6 Lah. 188 ; Pariap Singft, (1925) 

* Hofwdbai^ (1982) 84 Bom. L. R. 6 Lah. 415. 

1240, 50 Bom. 540. * TtOtaram^ (1982) 85 Bom. L. R. 

* VeUamoonji Oaundant (1981) 65 284, 57 Bom. 886, f.b., overruling 

Mad. 711; JVmtia, [1941] All. 280. * Housabai. (1982) 84 Bom. L. R. 1240, 

* Afjan Singh, U020) 11 Lah. 106. 56 Bom. 640. 

* Appa, (1899) 1 Bom. L. H. 857. ^ BaHramain^, [1940] Nag. 606. 

* Jai Narayan Baif (1890) 17 Cal. * » Gharya, (1894) 19 Bom. 728 ; 

862, 871. Gangia, (1898) 28 Bom. 816 ; JBkmvania, 

* Sardamdyi, [1987] Nag. 416. (1900) 26 BoniL 168, 2 Bom. L. R. 761 ; 

* Shboya, (1876) 1 Bom. 219 ; Dqji Roma Kariyappa, (19i89) 81 Bom. L. R. 

Narsup (1882) 6 Bom. 268; Bohaaoia, 565. 
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against a oo-aocused only if it is oorcoborated in material particnlars.^ The ooiro- 
boiation riiould not only confiim the general story of the alleged crime* but must 
also connect the co-accused with it.* 

The Allahabad High Court has held that it does not necessarily follow that* 
because a confession made by an accused person is subsequently retracted and 
there is little or no evidence on the record to support the confession* therefore 
the confession is to be rejected. The credibili^ of sudi a confession is in each 
case a matter to be decided by the Court according to the circumstances of each 
particular case* and if the Court is of opinion that such a confession is true* the 
Court is bound to act* as far as the person making it is concerned* upon such briief.* 
It is unsafe to rely on and act upon letracted confessions unless* upon a consideration 
of the whole of the evidence in the case* the Court is in a position to come to the 
unhesitating concdusion that the confessions were true. It is often very difficult* 
if not impossible* to come to such a conclusion unless there is**’ in the words of 
Kerman* J.* in Queen-Empresa v. Bangi,* ” reliable independent evidence to corro- 
borate to a material extent and in material particulars the statements ccmtained in 
the withdrawn confessional statCinents.” It seems* therefore, to be unsafe in the 
majority of eases to found a conviction on retracted confessions which are not 
corroborated by credible independent evidence.* A retracted confession may be 
taken into consideration, that is, used as evidence, not only as against the person 
making it* but as against persons tried jointly with the confessing accused for the 
same offence. As regards the person making it, a retracted confession may* even 
Mdthout any corroborative evidence* form the basis of a conviction. As regards 
the other co-accused* although corrorborative evidence may be necessary* it is not 
necessary that such corroborative evidence should by itself be sufficient to support 
a conviction ; and that a conviction based on the unsupported evidence afforded 
by the confession of a co-accused would not be unlawful.* 

The same is the view of the Madras Hi^ Court. It holds that it cannot be 
laid down as an absolute rule of law that a confession made and subsequently 
retracted by an accused cannot be accepted as evidence of his guilt without in- 
dq[>endent corroborative evidence. The weight to be given to such a confession 
must depend upon the circumstances under which it was retracted including the 
reasons given by the accused for his retraction.^ Where thf only evidence against 
two persons accused of murder directiiy implicating them in the commission of 
the crime consisted of confessional statements made by them before the committing 
Magistrate, which were subsequently retracted, and the statements in such confes- 
sions were corroborated in material particulars by other evidence on the reisord, 
it was held that the evidence was sufficient to support a conviction.* A retracted 
confession is of little value against a co-accused and the fullest corroboration is 
necessary — far more than would be demanded for the sworn testimony of an accom- 
plice on oath.* 

The Calcutta Hmh Court has ruled that it is not safe to convict an accused 
on his retracted confession standing by itsdf uncorroborated.** A retracted con- 

1 Gangqppan (1918) 88 Bom. 186* 18 All. 78* 81. 

18 Bom. L.. R. 978 ; SatUkhan, (1919) * KehH, (1907) 29 All. 484 ; .41^^* 

21 Bom. L. R. 448, 48 Bom. 789 ; Rama (101b) P. R. No. 8 of 1911 ; Nga Aung 

KaHyappa^ 81 Bom. L. R. 868.; Bhag~ Thein, (1001) 1 L. B. Ih 188. 
«afimjMeMir,(1940)42Bom.L. R. 988. ’ Raman^ (1897) 21 Blad. 88* 88. 

* Bhemoandaa IKsesor, sup. * Ram (1896) 19 Mad. 482. 

* MeStu Lai, (1897) 20 AH. 188 ; See Rangi, (1886) 10 Afed. 298 ; Bhar- 

RqfkaH, (1926) 1 Luck. 877. mappk, ^888)^12 Mad. ^8. 

« (1886) 10 Mad. 298, 818. * Jlfunsm* [19881 Mad. 848. 

* Pte Baneiji* J.* in AfoAoMr* (1898) JiHfeh lias* (1899) 27 Gal. 298. 
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iinMioii lOiould cany pxaotically no wei^it as aginast a pmon other than the maker* 
it is not made on oath* it is not tested by oross-examination* and its truth is denied 
by the maker himself* who has thus lied on one or other otibe oocasions. The very 
fullest conobomtion would be necessary in such a case, far more than would be 
demanded for the sworn testimony of an accomplice on oath.^ 

The Nagpur High Court has hdd that when it is possible to come to the 
conclusion that a retracted self-iopulpatory conflession cannot be otherwise than 
true it may be taken into ccmsideraticm in connection with the evidence appearing 
in the case against the person making it as also against another person therein 
implicated, though it should be used with caution.* 

Custody of accused after confession . — A confessing accused must invariably 
be sent to the Judicial lodr-up as soon as possible after confession, and on no account 
be returned to police custody. If the police thereafter want the accused for cuny 
particular purpose, they must put in an application stating the purpose tat which 
the accused is required, and for that purpose he may be handed over to the police. 
But even then there certainly ought to be an interval between the taking of the 
confession and the handing over of the accused to the police for any subsequent 
purpose.* 

165. (7) Whenever an officer in charge of a ]police^station or a 
uu. u police-officer making an investigation has reasonable 
^ ponce- gTQimdg fQj. believing that an}^ng necessary for the 
purpos^ of an investigation into any offence which 
he is authorized to investigate may be found in any place within the 
limits^ of the police-station of which he is in charge* or to which he is 
attached* and that such thing cannot in his opinion be otherwise obtained 
without undue delay* such officer may* after recording in writing the 
grounds of his belief and s^cifying in such writing* so far as possible* 
the thing for which search is to be made* search* or cause search to be 
made* for such thing in any place within the limits of such station. 

(2) A police-office^ proceeding under sub-section (7) shall* if 
practicable* conduct the search in person. * 

(d) If he is ungble to conduct the search in person* and there is no 
other person competent to make the search present at the time* he may • 
after recording in writing his reasons for so doing require any officer 
subordinate to him to make the search, and he shall deliver to such sub- 
ordinate officer an order in writing specif 3 dng the place to be searched 
and* so £ar as possible* the thing for which search is to be made ; and 
such subordinate officer may thereupon search for such thing in such 
place. 

(4) The provisions of this Code as to search-warrants and the 
general provisions as to searches contained in section 102 and section 108 
shall* so far as may be* apply to a search made under this section. 

(8) Copies of any record made under sub-section (7) or sub- 
section (3) snail forthwith be sent to the nearest Magistrate empowered 
to take comizance of the offence and the owner or occupier of the place 
searched shall on application be furnished with a copy of the same by 
the Ma^trate : 

^ LaUi iMhan ChucM:buUyf (1911) * Abdul Cki/oor, [1941] Nag. 199* 

38 Cal. 569 ; Vasin* (1901) 2S Cri. 689 ; diaaeating from Kashimuddin, sup. 
KaaMmuddtn, (1984) 02 CaX. 81^ * Surai Sing^, [1987] Lab. 740. 
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Provided that he shall pay for the same unless the Bfagistrate for 
some s]^ial reason thinks fit to furnish it free of cost. 

COMMENT. — Sub-section (1). — ^This section now authorises a general search 
on the chance that something might be found. But the oinoer acting under this 
sub-section or sub-section (^> must record in writing his reaamis for the making 
of a search ; and under sub-sections ( 1 ) and (3) the thing shall be spedfled as fiEur 
as jxMsible. ^ 

1. * Within the limits.’ — ^The officer has no power to make a peareffi beyond 

the local limits of bis own circle. But in certain cases a search within the limits 
of another police-station is now authorized [see s. 166 ^3) ]. 

166. (1) An officer in charge of a police-station or a police-officer 
When officer in not being below the rank of sub-inspector making an 
charge of ^iM-sta- investigation may require an officer in charge of an- 
tion may requite an- other police-station> whether in the same or a diffe- 
otto to issue se- rent district, to cause a search to be made in any 
arch wanaiit. place, in any case in which the former offic^ might 

cause such search to be made, within the limits of his own station, 

(2) Such officer, on being so required, shall proceed according to 
the provisions of section 165, and shall forward the thing found, if any, 
to the officer at whose request the search was made. 

(3) Whenever there is reason to believe that the delay occasioned 
by r^uiring an officer in charge of another police-station to cause a 
search to be made imder sub-section (J) might result in evidence of the 
commission of an offence being concesded or destroyed, it shall be lawful 
for an officer in charge of a police-station or a police-officer making an 
investigation under this Chapter to search, or cause to be searched, any 
place in the limits of another police-station, in accordance with the 
provisions of section 165, as if such place were within tiie limits of his 
own station. 

(4) Any officer conducting a search under sub-section (d) shall 
forthwith send notice df the seajrch to the offider in charge of the police- 
station within the limits of which such place is situate, and shall also 
send with such notice a copy of the list (if any) prepared under section 
168, and shall also send to the nearest Magistrate empowered to take 
cognizance of the offence, copies of the records referred to in section 165, 
sub-sections (i) and (8). 

(5) The owner or occupier of the place searched shaU, on applica- 
tion, be furnished with a copy of any record sent to the Magistrate under 
sub-section (4) : 

Frovid^ that he shall pay for the same unless the Magistrate for 
some special reason thinks fit to furnish it free of cost. 


COMMENT. — Sub-sections (3) and (4). — These two sub-sectionB give power 
in certain ciieumstanoes to an officer in dbtarge of a pcdice-station to search or cause 
to he searched places within the local limits o^another police-station. 

167, (i) Whenever any person is arrested and detained in cus- 
P>o«edui« when and it appeaw the inves^tion can- 

invertiaatian can* be completed within the period of twenty-four 
not be completed hours fixed by section 6J, and there ere {prounds for 
to twen^-four hdieving that the accusation or information is wdl- 
founded, the ofBoer in charge of the police-station 
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or the pofice-offlcermakingtheinvesti^tionif heisnot below the rank 
of sub-inspector shall forthwith transmit to the nearest Magistrate a copy 
of the entries in the dia^ hereinafter prescribed relating to the case» 
and shall at .the same time forward the accused to such Magistrate. 

(H) The Magistrate to whcmi an accused person is forwarded under 
this section may, whether he has or has not jurisdiction to try the case, 
from time to time authori25e tho detention of the accused in such custody 
as such Mimtrate thinks fit,* for a term not exceeding fifteen days in the 
whole.* If he has not jurisdiction to tty the case or commit it for trial, 
and considers furth^ detention unnecessary, he may order the accused 
to be forwarded to a Magistrate having such jurisdiction : 

Provided that no Magistrate of the third class, and no Magistrate of 
the second class not specially empowered in this behalf by the Imvincial 
Government shall authorize' detention in the custody of the police. 

{ 3 ) A Magistrate authorizing imder this section detention in the 
custc^v of the police shall record his reasons for so doing. 

(4) If such order is given b^ a Magistrate other than the District 
Magistrate or Sub-divisional Magistrate, he shall forward a copy of his 
order, with his reasons for making it, to the Magistrate to whom he is 
immediately subordinate. 

COMMENT. — This section prescribes the procedure when investigation of 
an offence cannot be completed in twenty-four hours. Section 844 similariy deals 
with the power of remand. This section provides for cases whicdi are under investi- 
gation by the police. Section 844 provides Ibr cases in which inquiry or trial before 
the Magistrate has commenced or is about to commence. The remand under s. 844 
is to jail and not to police custody. 

Sub-section (1).-— When any investigation cannot be completed in twenty- 
four hours and the accusation is wril founded, the police-officer is required to send 
a copy of the entries in the diary relating to the case along with the accused to the 
nearest Magistrate. The ol^ect of requiting the accused to be produced before a 
Magistrate for purposes of remand is to enable the MagiAiate to see that the remand 
is necessary.^ ^ 

Sub-secdon (2). — The Magistrate to whom the accused is forwarded may 
authorise the detention of the accused fbr a term not exceeding fifteen days. 

1. *In such custody as such Magistrate thinks fit.’ — ^The accused is 
detained In the custody of the police, or in sucdi other custody as the Magistrate 
maklDg the order thinks fit. Ordinarily, no doubt, he will be in the custody of the 
police. Such detention is altogether different from the custody in whidi an accused 
person is kept under remand given under s. 844 of the Code, which is the , custody 
provided by the L^iislature for under-trial prisoners. 

2. * Fifteen days In the whole.’ — The period for whidi a Bfa^pstrate can 
authorise the detention the accused in police custody is fifteen days in the whole, 
including one or more remands.* 

Sub-section (3). — The Magistrate ordering the detenticm of the accused must 
record his TeasoD| in writing.* * 

Legal advice. — The police have no ri|^t to refrise to allow the l^gal adviser 
of on accused person, remanded to their cAstody, to interview him, or his relatives 

* Bol iffiaftiAt, (19ao),12 HBh. 485. * Bai Krishna, sup ; KrMnaji P. 

* KrMnaJi P. Jogkiutrp (1897) 28 JoglekaT, sup ; IknUOi Bam, (1988) 8 
Bom. 82 ; Bngadu, (1887) 11 Mad. 98. Luck. 618. 
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to supply him with food and clothing, as long as they satisfy thc i msdv cs that no 
objectionable artides aie supplied.* 

168. When any subordinate poIioe-ofBcer has made any investilga* 

Report of hives- under this Chapter, he shall report the result of 

tigatfon by sub- such investigation to the officer in charge of the 

ordinate polioe- police-station. 

olBoera ^ 

COMMENT. — ^Reports made by a polioe-ofBoer in compliance with this 
section are not public documents within the meaning of s. 74 of the Indian Euidenoe 
Act, and consequently an accused person is not entitled, before trial, to have copies 
of such reports.* 

169. If, upon an inv^tigation under this Chapter, it appears to the 
Release of accu- officer in charge of the police-station or to the police- 

sed when evidence officer making the investigation that there is not 
deficient. sufficient evidence orreasonable ground of suspicion 

to justify the forwarding of xhe accused to a Ma^strate, such officer shall, 
if such person is in custody, release him on his executing a bond, with 
or without sureties, as such officer may direct, to appear, if and when so 
required, before a Magistrate empowered to take cognizance of the 
offence on a police-report and to try the accused or commit him for trial. 

COMMENT. — ^This section enables the officer in charge of a police-station 
to release the accused, when there is no sufficient evidence, on his executing a bond 
to appear when required before a Magistrate. 

170. * (1) If, upon an investigation under this Chapter, it appears 
Case to be sent to ^ officer in charge of the police-station that there 

Magistrate when is sufficient evidence or reasonable ground as afore- 
evidence is su- said, such officer shall forward the accused under 
®®*®“** custody to a Magistrate empowered to take cog- 

nizance of the offence upon a police-report aqd to try the accused or 
oozxunit him for trial or, if the offence is bailable and the accused is able 
to give security, shall take security from him for appearance before 
suw Magistrate on a day fixed and for his attendance from day to day 
b^ore such Magistrate until otherfrise directed. 

(2) When the officer in charge of a police-station forwards an 
accu^ person to a Magistrate or takes security for his appearance before 
such Magistrate under this section, he shall send to such Mawtrate any 
weapon or other article which it may^ be necessary to produce before 
him, and shall require the complainant (if any) and so many of the 
persons who appear to such officer to.be acquainted with the circumstances 
of the case as ne may think necessary, to execute a bond to appear before 
the Magistrate as thereby directed and prosecute or give eviaence (as the 
case may be) in the matter of the charge against the accused. 

I 

1 Amotak Bam^ (1980) 12 Lab. 211 ; * Arumugamt (1897) 20 Mad. 189, 

LlenMfgn Svanst (1926) 28 Bom. L. R. f.b. 

1048, 60 Bom. 741. 

* Burma amendmenL-^Ia Bmnia after Ibe woids.**polioe-stiitHii** in sub-ss. 
(1) and (8) read the words **or an Investigating officer not bdow the raidc of Head 

Constable^*. 
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(3) If the Court of the District Bfagustrate or Sub-divisional Magis- 
trate is mentioned in the bond, such Court shall be held to include any 
Court to which such Magistrate may refer tee case for inquiry or trial, 
provided recmnable notice of such r^erence is given to such complainant 
or parsons. 

(4) [Bleated bffs. 2 0/Aei II 0/1926.] . 

(6) The officer in whose^resence the bond is executed shall deliver 
a copy thereof to one of the persons who executed it. and shall then said 
to the Magistrate the origiiud with his report. 


COMMENT. — ^This section lequiies the officer in charge of a pdice-atation to 
send a to a Magistrate when evidence is sufficient. This is the only section 
unda which a police-officer can take recognizances from the accused for his appear- 
ance before a Magistrate. 


Complainants and 
witnessa not to be 
required to accom- 
papy police-cMoer. 

Complainants and 
witnesses not to be 
subjected to res- 
traint. 


171. No complainant or witness on his way to 
the Court of the Magistrate shall be required to ac- 
company a police-officer, 

or shall be subjected to unneoessairy restraint <» 
inconvenience, or required to give any security fta 
his appearance other than his own bond : * 


Ftovided that, if any complainant or witness refuses to attend or to 
FfTfr iinfint - wm ti- execute a Irand as directed in section 170, the officer 
l^iuiiaut or iritaMi in charge of the police-station may forward him in 
may be forwuded custody to the Magistrate, who may detain him in 
incurta4fy. custody until he executes such bond, or until the 

hearing of tiie case is completed. 

172. (i) Every police-officer making an investigation under this 
Diary of ptocsee- Chaptor shall da^ by day enter ms proceedings in 
dhigs in Investiga- the investigation in a diary, setting forth tiie time at 
which the information reached him, the time at 
which he began and closed his investigation, the place or pieces visited 
by him, and a statement of the drcumstanoes ascertained through his 
investigation. . , 

(B) Any Criminal Court may send for the police-diaries of a case 
under iiu||uiry or trial in such Court, and may use such diaries, not as 
evidence in the case, but to aid it in such inquiry or triaL Neither the 
accused nor his agents shall be entitled to call for such diaries, nor shall 
he or th^ be entitled to see them merely because thqr are rtferred to by 
the Court ; but, if they are used by the police-officer who made them, to 
r^resh his memory,* or if the Court uses them for the purpose of con- 
bradicting such police-officer, the provisions of the Indian Evidence Act; 
1872, section 161 or section 14^, as the case may be, shall apply. 

COMMSNT.— nils section shows sdist a ** qiedol ” diaiy of a poUoeHilBoer 
luddng m investigation ^should contain. 2iveiy polloe-offloer making an investiga- 
tion is to enter his psooeedings in a diary wbidi may be used at the trial cr inquiry, 
notas evidengp ki the oasg bntdo aid the Court in suefa inquiry or triol.^ 


Dal fiingft. (1917) M Bom. L. B. SIO, 44 Cal. 878, 44 L A. 187. 


1 



112 TH£ cbhonal pbockdukb code. [chap. Ely, 

The object of leeocding “ case diaries ** under this section is to enable Courts 
to check the method of investigation by the pdlioe.* 

Scope* — The section does not deal with the recordh^ of any statement made 
by witnesses. Oral statements of witnesses should not be recorded in the diary.* 

A diary kept under this section cannot be used as evidrace of any date> fhet 
or statement contained therein, but it can be used for the purpose of assisting the 
Court in the enquiry or trial by enabling it to discover means for farther elucidation 
of points whidi need clearing up before justice can be done.* ^ 

Sub-aection /I). — ^The diary referred to in this section is the ** special diary ** 
known as the ** station-house report.** All police-officers in charge of a police- 
station are required to keep a diary, and the Magistrate of the district is authoriaed 
to ciali for and inspect the same. 

Sub-aectlon (2). — The early stages of the investigation whidi foUows cm 
the commission of a crime must necessarily in the vast majority of cases be left 
to the Police, and until the honesty, the capadty, the discretion and the ju4gment 
of the Police can be tboroughlv trusted, it is necessary tar the protection of the 
public against criminals, for the vindication of the law, and tat the protection 
of those who are charged with having committed a criminal offence that the Magis- 
trate or Judge before whom the case is for investigation or for trial should have 
the means of ascertaining what was the information, true, false, or misleading, which 
was obtained from day to day by the Police officer who was investigating the case, 
and what were the lines of investigation upon whiclx such Police dficer acted. A 
properly kept special diary would afford sudi information, and such information 
would enable the Blaglstrate or Judge to determine whether persons referred to in 
the qpecial diary, but not sent up as witnesses by the Police, should be summoned 
to give evidence in the interests of the prosecution or of the accused. It must be 
always remembered that it is the duty of the Magistrate or of the Judge before whom 
a criminal case is, to ascertain if possible, on which side the truth is and to decide 
accordingly. It must happen that a Police officer, who is investigating a mminal 
case, receives some true information, some fiedse information, and some misleading 
information, and it must b^pen that sudi Police officer forms, no doubt sometimes 
prematurely, a theory about the case, to which having committed himsdf he probably 
adheres. An ordinary knowledge of the infiximties of human future and a knowledge 
of what does in Ihct take place in some cases tea<di us that in many cases the inclina- 
tion of a Police officer, who in his early investigation of a criminal case has committed 
himself honestly or ditiionestly to a theory as to the case, is to work the case so as 
to support that theory, whether the vindicaticm of justice is to he the result or not. 
It is consequently essential that the Magistrate or the Judge, who has to hold the 
scales of justice evenly between the Grown and the accused, should have some 
means of ascertaining what was the information obtained by the Police officer each 
day in the course of the investigation and what were the lines upon which the 
investigation proceeded. It is also neoessaiy in the interests of the public that 
Magistrates of Districts and District Superintendents of Police should have some 
means of informing tbemselveB of the prooeedlngs of the Police within their districts 
in the investigation of crimes and of ascertaining what infcrmation, whether derived 
from personal observation or from statements made to the Police officer making an 
investigation under <hapter XTV of the Code of Criminal Proo^duxe, sudi Police 
officer has obtained.*’* 

* Peary Mohan Das v. D. IFiufon, ^ j^Jjyned Afiyo, [IQM 1 CaL 188. 

<1911) 16 C. W. N. 146. * Per £d^, C. J., in Mannu, (1897) 

* Ikideifi Cfazi, (1908) 88 Cal. 1088. 10 All., 890, 897, 898, v. 3 . 
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Although this Bulnmtioii does not apply in tennstotiiepolioe diary inaeounter* 
ease, the principles underl 3 dng that section should he applied in connection with 
such and other connected diaries^ Even if it is a matter of discretion, feiluie of the 
Court to exercise it properly in calling for the police diaries in a counter-case may 
lead to a serious error and vitiate the trial.^ 

1* * If they are used by the police-officer, who made them to refresh hlo 
memory, etc.* — ^The special diary is absolutely privileged from inspection by an 
accused person, or his agent. If the special diary is used by the Court to contradict 
the police-officer who made it, or by the police-officer who made it to refresh his 
memory, the accused person or his agent has a right to see that portion of the diary 
which hM been referred to for either of these purposes, that is to say, the accused 
person or his agent is entitled to see the particular entry whicli has been referred 
to and so much of the diary as in the opinion of the Court is necessary in that parti- 
cular matter to the full understanding of the particular entry so used, but no more.* 

Police diaries are not evidence of the matter stated therein. The facts stated 
therein must be proved by examining the writer as a witness.* They cannot be 
used for the purpose of testing the credibility of witnesses.'* 

1 73. (i) Every investigation under this Chapter shall be complet- 
„ . . ed without unnecessary delay, and, as soon as it is 

offi^!**^ pobcc- completed, tihe offlcCT in charge of the police-station 
shall — • 

(a) forward to a Magistrate empowered to take cognizance of the 
offence on a police-report a report, in the form prescribed by the Provin- 
cial Government, setting forth the names of the parties, the nature of the 
information and the names of the persons who appear to be acquainted 
witii the circumstances of the case, and stating whether the accused (if 
arrested) has been forwarded in custody, or has been released on his 
bond, and. if so, whether with or without sureties, and 

(b) communicate, in such manner as may be prescribed by the 
Provincial Ck^vernment, the action taken by him to the person, if any, by 
whom the information relating to the commimon of the offence was 
first given. 

(2) Where a superior officer of police has been appointed under sec- 
tion 158, the report shall, in any cases in which the Provincial (k>veni- 
ment by general or special order so directs, be submitted through that 
officer, and he may, pending the orders of the Magistrate, direct the 
officer in charge of the police-station to make further investigation. 

(3) Whenever it appears from a report forwarded under this section 
that the accused has been released on his bond, the Magistrate shall make 
such Older for the discharge of such bond or otherwise as he thinks fit. 

(4) A copv of any report forwarded under this section shall, on 
application, be mmished to the accused before the commencement of the 
inquiry or trial : 

Ftovided that the same shall be paid for unless the Magistrate for 
some special reason thinks fit to furnish it free of cost. 

GOMM£N*B. — ^Tbere are three different kinds of rqxirts to be made by 
pdlice-offloers at three different stag^ of JnvesUgatxm. (1) Section 157 requires 

* Ahmed Miffa, [1944] 1 Cal. 188. * Dal Singhs (1917) 44 Cal. 876, 

* Afamtu, (1807) 19 All. 800, P.B.; 19 Bom. L. R. 510, 44 1. A. 187. 

^ga Lun naung, (19&) 18 Ran. « Md, 

570, F.B. « 
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a pieliminaiy report from the ofRcer in charge of a police-station to the Magistrate. 
(2) Section 168 requires reports from a subordinate police-officer to the officer in 
charge of the station. (8) Section 178 requires a iinal report of the polioe-offloer 
as soon as investigation is completed to the Magistrate. 

Sub-aectlon (1). — The report under this section is called ** Completion 
Report.*’ It is also kncvwn as charge-sheet.” Such a report is absolutely 
necessary.^ A Magistrate who has disposed of a police report is competent to 
revise his order and call for a “ charge-sheet.”* • 

The police ” charge-sliect ” corresponds to the complaint of a 'private indi- 
vidual on which criminal procctedings are Initiated. When the charge-sheet is 
sent the preliminary stage of investigation and preparation is over. Upon its 
receipt the Magistrate can take cognizance of the offence under s. 190(&). 

Sub-section (4). — The accused is under this sub-scction entitled to a copy of 
the chaige-sheet. 

174. (i) The officer in charge of a police-station or some other 
Police to inquire police-officer specially empowered by the Provincial 
and report on sui- Government in that behalf, on receiving information 
cide, etc. that a person — 

{a) has committed suicide, or 

(ft) has been killed by another, or by an animal, or by machinery, 
or by an accident, or 

(c) has died under circumstances raising a reasonable suspicion 
that some other person has committed an offence, 
shall immediately give intimation thereof to the nearest Magistrate em- 
powered to hold inejuests, and. unless otherwise directed by any rule pres- 
cribed by the Provincial Government, or by any general oi special order 
of the District or Sub-divisional Magistrate, shaU proceed to the place 
where the body of such deceased person is, and there, in the presence of 
two or moie respectable inhabitants of the neighbourhood, shall make an 
investigation, and draw^ up a report of the apparent cause of death, 
describing such wounds, fractures, bruises and other marks of injury as 
may be found on the body, and stating in what manner, or by what 
weapon or instrument (if any), such marks appear to have l^en inflict^. 

(2) The report shall be signed by such police-officer and other per- 
sons, or by so many of them as concur therein, and shall be forthwith 
forwarded to the District Magistrate or the Sub-^ivisional Magistrate. 

{3) When there is any doubt regarding the cause of deat^, or when 
for any other reason the police officer considers it expedient so to do, he 
shall, subject to such rules as the Provincial Government may prescribe 
in tills behalf, forward the body, with a view to its being examined, to 
the nearest Civil Surgeon, or other qualified medical man appointed in 
this behalf by the'Provincial Government, if the state of the weather and 
the distance admit of its being so forwarded without risk of such putre- 
faction on the road as would render sucR examination u^^less. 

(4) In the Presidencies of Fort St. Geoige and Bombay, investiga- 
tions under this section may be made by the head of the villa^, who shall 

* Appa Bagho^ (1014) 17 Bom. L. * Uffia (1982$ IS Pat. 284. 

R. 69. 
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then report the result to the nearest Magistrate authorized to hold 
inquests. 

(8) The following Magistrates are empowered to hold inquests, 
namely, any District Imigistrate, Sub-division^ Magistrate or Ma|^strate 
of the first class, and any Magistiate esproially empowered in this behalf 
by the Provincial Government or tlie District Magistrate. 

COMMENT. — Sectioiis 174,^175, and 176 deal with inquests or inquiries into 
sudden, violent, or unnatural deaSis. Section 174 provides for such inquiries by 
the police : section 176, by Magistrates. The police-offlcer making an inquiry 
under this section cannot order the exhumation of a human body, but a Magistrate 
can do so under s. 176. 

Inquest In presidency-towns. — In the picsidcncy-towns of Bombay and 
Calcutta the Corones holds inquests, and not the police, under the Coroners Act 
<IV of 1871). In Madras the ollice of Coroner has been abolished by Act V of 1880. 

Presidency Magistrate can hold inquiry after Coroner *s inquest. — ^A 
Presidency Magistrate is not ousted of his jurisdiction because the Coroner has held 
an inquiry into the cause of death of a person and drawn up an inquisition. He 
is competent to hold a preliminary inquiry even though the accused has been 
committed to the High Court by the Coroner.* He is in no way bound by the 
Coroner’s proceedings.* No analogy exists between a Coroner’s inquest aq4 an 
inquiry into the cause of death under the Criminal Procedure Code.* 

175. (i) A policf-oHicer proceeding imder section 174 may, by 

Older in writing, summon two or more persons as 
aforesaid for the purpose of the said investigation, 
and any other person who appears to be acquainted 
with the facts of the case. Every person so summoned shall be bound to 
attend and to answer truly all questions^ other than questions the 
answers to which would have a tendency to expose him to a criminal 
charge, or to a penalty or foifeiture. 

(2) If the facts, do not disclose a cognizable offence to which section 
170 applies*, such persons shall not be required by the police-officer to 
attend a Magistrate’s Court. 

COMMENT. — 1. ‘Bound.. ..to answer truly all questions.* — ^The 
witnesses must answer all questions. Refusal to answer questions is punishable 
under s. 179 of the Penal Code. Again, the person examined at an inquest is bound 
to answer truly all questions other t^n those the answers to which would be 
incriminating. Section 161 imposes no such obligation to speak the truth. A 
witness speaking falsely under this section commits the offence of intentionally 
giving false evidence punishable under s. 193 of the Indian Penal Code. 

176. (J) When any person dies while in tlie custody of the police. 
Inquiry by Ma- the nearest Magistrate empowered to hold inquests 

gistrate into cause shall, and, in any other case mentioned in section 1 74, 
of death. clauses (a), (ft) and (^) of «ub-section (1), any M^is- 

tr&te so empowered may hol^an inquiry into the cause of death either 
instei^ of, or^n addition to, the investigation held by the police officer, 
and, if he does so, he shall have all, the powers in conducting it which 

^ Mahomed Rtnudin^ (18901 16 Bom. 540, Cr. R. No. 14 of 1891. 

« * Troylokhanaih Biswas^ (1878) 6 

* John Paul, (1891) Unreg. Cr. C. Cal. 742. 
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be would have in bolding an inquiry into an offence. The Ma^strate 
holding such an inquiry shall record the evidence taken by him in con- 
nection therewith in any of the manners hereinafter prescribed according 
to the circumstances of the case. 

(2) Whenever such Mc^istrate considers it expedient to make an 
. examination of the dead body of any person who has 
to disintoT ly^xi already interred , in order to discover the cause 
of his death, the Magistrate may cause the body to 
be disinterred and examined. 

COMMENT. — ^Under this section yvhen any person dies while in the custody 
of the police it is obligatory on the nearest Magistrate to hold an inquest. In 
any other case mentioned in s. 174, sub-s. ( /), the Magistrate may hold an inquest 
either instead of, or in addition to, the investigation held by\he police-<^cer. 

Proceedings under this section are judicial proceedings and the High Court 
exercises its jurisdiction over such proceedings under ss, 435 and 489 or under 
s. 501 A of the Code. 


PART VI. 

PROCEEDINGS IN PROSECUTIONS. 


CHAPTER XV. 

Of the Jurisdiction of the Criminal Courts in 
Inquiries and Trials. 

A: — Place of Inquiry or Trials 

scheme of <Jiapter 15, sidi-chapter (A) in whicdi sections 177 to 189 
appear, seems to me to be intended to enlarge as much as possible the ambit of 
the sites in whidi the trial of an olfenoe might be held and to minimise as much 
as possible the inconvenience which would be caused to the prosecution, by the 
emcoess of a technical plea that the offence was not committed within the local 
limits of the jurisdiction of the trying Court. Sections 178 to 134 all confer more 
extended powers and larger Jurisdiction to Courts than would belong to them if 
the ordinary rule found in section 177, (namely, that the enquiry and trial shall take 
|dacc in the Court within the local limits of whose jurisdiction the offence was 
committed). • . .were carried to its strict logical conclusions.*’^ 

177. Every offence shall ordinarily' be inquired into and tried by a 
Ordinary place Court within the local limits of whose jurisdiction it 
49f inquhy andtrial. was committed. 

COMMENT. — The competency of a fongn to take cognisance of an inquiry 
into, and trial of, an offence, as defined by a 4 of the Code, is determined by the 
place in whi<^ the offence may have been committed.* Crimes are in their natme 
local ; and the jurisdiction of crimes is local.’ A Magulbate, within whose loeal 

* AnUkaU Struma Judg/tt Norik * SkkikhlUhrudiiih (IBM) 9 Bom, 

Areoi V. Bamaawami Aaari^ (1914) 88 * NaJoA v. Fereisf, (1776) 2 Wm. 

Mad. 779, 782. Bl. 10S5. 
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jurifldictioii the offepoe is committed, is authorised to take oognizanee and to try 
the case or to commit it to the Court of Session. The subsequent transfer of the 
locali^ to another district does not oust the Jurisdiction of the Bfagistiate.^ A 
Hagistiate has no power to try an accused for an offence committed wholly outside 
the limits of his jurisdiction.* 

!• \ Ordinarily .* — TMa mad means ** except in the cases provided herein* 
after to tte contrary.*’* For exaniple, see ss. 188 and 107 (8). 

Trial outside British India. — ^A District Magistrate cannot legally dispose of 
a criminal case at a place not in British India.* 

Power of High Court to change Jurisdiction. — ^Under s. 526(i) (f) thcHigh 
Court may order that any offience be inquired into or tried by any Court not em* 
powered under ss. 177 to 184, but in other respects competent to Inquire into or try 
such offence. 

Proceedings In wrong place. — ^Under s. 531 no finding, sentence or order of 
any criminal Court shall be set aside merely on the ground that the inquiry, trial 
or other proceeding in the course of which it was .arrived at or passed, took place 
in a wrong sessioDS division, district, sub-division or other local area, unless it 
appears that such error has in feet occasioned a feilure of Justice. 

Gases. — ^Trlal by Court within whose Jurisdiction offence Is committed. — 
Where s recruitor induced a person at Cawnpore to go to Fiji, but on the way Cook 
him to a coolie depot at Arrah and induced him to proceed to Sylhet, in contra- 
vention of the Assam Labour and Emigration Act, it was held that the offence 
was committed at Arrah and not at Cawnpore, and the Magistrate at Arrah had 
jurisdiction to try the offence.* 

Place of offence ceasing to be British territory. — An offence was committed 
at a place which was a part of the Mirzapur District. Subsequently one of the 
persons alleged to have taken part in the commission of such offence was arrested 
in Bengal and sent to Mirzapur, where he was committed by the Joint Magistrate 
to take his trial before the Court of Session. Meanwhile the place where the offence 
was committed had ceased to be British territory. It was held that this fact did not 
oust the Jurisdiction of eith& the Magistrate or the District Judge of Mirzapur.* 

178. Notwithstanding anything contained in section 177, the 

Power to order Pfovincial Government may direct that any cases or 
cases to be tried in class of cases committed for trial in any district may 

diffemnt sessions be tried in any sessions division ; 
dtvirions. 

Ptovided that such direction is not repugnant to any direction previ- 
ously issued by the High Court undei section 15 of the Indian High 
Courts Act, 1861, or section 107 of the Government of India Act, 1915, 
or section 224 of the Government of India Act, 1985, or under this Code, 
section 526. 

COMMENT. — This section gives power to the Provincial Ciovemment to 
aeder eases to be tried in different sessions divisions. 

* Sfaifer Uddin Promcfiik, [1088] narayan Kapur, (1066) 80 Bom. L. R 

3 CsL 857. 61, [1087] Bom. 244. 

* GaoerOum Bidharan, (1028) 80 * « MondUsI, (1888) Unrep. Cr. C. 876. 

Bom. L. R. 887 ; Afafemfel AdUram, • Fofe AU, (1800) 87 Cal. 27. 
C028)80Bon% R R* 125%; Muuammai * CofM, (1012) 84 All. 451 ; Afolka- 
MagmaUa, (1024) 3 Pat. 417. Mr, (lOlI) 38 All. 578; Bam Nareth 

* Oauardhan BSdkaran, sup.s Bam- MigO, (1011) 84 All. 118. 
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Section 527 of the Code empowers the Provincial Gk>vermnent to transfer a 
criminal case ftom one High Court to another High Court or from any criminal 
Court subordinate to one High Court to any other criminal Court subordinate to 
an<»ther High Court. 

Section 528 empowers the Chief Presidency Magistrate, District Magistrate 
or Sub-divisional Magistrate to withdraw or recall any case from any Blai^rate 
subordinate to him and to inquire into such case himself or refer it for inquiry to 
any other Bfagistrate. ' 

179. When a person is accused of the commission of any offence by 
Accused triable I'eason of anything which has been done,> and of any 
in district where act cons^uence which has ensued/ such offence may be 
is done or where inquired into or tried by a Court within the local 
consequence ensues. Uniits of whose jurisdiction any such thing has been 
done, or any such consequence has ensued.* 


IIXUSTBATIONS. 


(a) A is wounded within the local limits of the jurisdiction of Court X, and 
dies within the local limits of the jurisdiction of Court Z. The offence of the culpable 
homicide of A may be inquired into or tried by X or Z. 

(5) A is wounded within the local limits of the jurisdiction of Court X, and is, 
during ten days within the local limits of the jurisdiction of Court Y, and during 
ten days more within the Icxsal limits of the jurisdiction of Court Z, unable in the 
local limits of the jurisdiction of either Court Y, or Court Z, to follow his ordinary 
pursuits. The offence of causing grievous hurt to A may be inquired into or tried 
by X, Y or Z. 

(c) A is put in fear of injury within the local limits of the jurisdiction of 
Coturt X, and is thereby induced, within the local limits of the Jurisdiction of Court 
Y, to deliver property to the person who put him in fear. The offence of extortion 
committed on A may be inquired into or tried either by X or Y. 

<d) A is wounded in the Native State of Baroda, and dies of his wounds in 
Poona. The offence of causing A*s death may be inqufred into and tried in Poona. 

COMMENT. — Under this section a person accused of the commission of an 
offence is triable by a Court within the local limits of wtibse jurisdiction the act 
amounting to the offence has been done or the consequence of that act has ensued. 

Scope. — This section and s. 181(2) are not mutually exclusive in the sense 
that if one section applies, the other can never possibly apply. These sections 
have obviously a cumulative effect and It is not accurate to say that this section 
either controls or is controlled by s. 181.^ 

1. * Anything which has been done.^ — ^This phrase means some act oonsti- 
tuting the offence or any part of it. 

2. * Any consequence which has ensued.* — The * oonsequenoe * must form 
part of the offence charged.* The section contemplates cases where the act done, 
and the eoniequenoe ensuing therefron^ together constitute the offence. The 
* oonsequence * contemplated must be a necessary ingredient of the offence. If 
the offence is complete in itself by reason o^ the act having b|en done, and the 


s KaM Bam Mehta, (1084) 56 AU. 
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• JioandoM Saoehand, (1080) 55 Bom. 
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BamraUm ChmeUal, (1021) 24 Bfim. L.R. 
40, 46 Bom. 641 ; BamhiUa, (1014) 88 
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oongequenoe ia a mere result of it whidi was not essential for the oompletkm of the 
offence^ then this section would not be applicable. In the case of criminal mis- 
approprlation or criminal breadti of trust the offence is complete as soon as there Is a 
misappropriation or conversion with a diriionest intentions i.e. the intention of 
causing wrongftil gain or wrongful loss. It is not necessary for the completion of 
the offence that loss to the owner diould have actually accrued by that time. Loss 
to the owner, therefore, ia not the kind of * consequence * contemplated by this 
section, andi the section wUl not confer jurisdiction for trial at the place where the 
loss to the owner may ensue.^ 

3. * By a Court within the local limits of whose Jurisdiction any such 

thing has been done, or any such consequence has ensued.* — ^Illustration (d) Is 
an instance of a criminal act done outside British India and the consequences of 
the offence ensuing in British territory. It shows that where the accused oommita 
an act in an Indian State and the consequences ensue in British India, the Britirii 
Indian Courts have jurisdiction to try the accused if he is ibund in British India. 
But if a foreign subject, resident in a foreign territory, instigates the oommisaion 
of an offence which, in consequence, is committed in British territory, he is not 
amenable to the jurisdiction of a British Court because the instigation has taken 
' place outside British India.* 

Gases. — Instigation by letter. — ^Where one person instigates another the 
commission of an offence by means of a letter sent through the post, the offence 
of abetment by instigation is completed so soon as the contents of such letter become 
known to the addressee, and such offence is triable at the place where such letter is 
received.* 

Hurt caused in foreign territory. — The complainant was assaulted by the 
accused within the Baroda territory, and his leg was completely broken In that 
territory. He was brought into a hospital within the British territory in conse- 
quence of this injury, where he was detained for fifty-seven days, during which 
period he was unable to fdllow his ordinary pursuits. He filed a complaint for 
grievous hurt in a British Court. It was held that the Court could not proceed with 
the trial under this sectioif since the injury that wasidone, viz. the fracture of the 
leg, was complete within the Baroda territory.* 

Consequence ol criminal breach of trust must take place within juris- 
diction of trial Court. — One M was employed as an agent by a firm in Mirzapur* 
Goods were entrusted to him for sale in various districts in Lower Bengal, and 
from time to time, as he sold goods, he remitted moneys to his employers at Mirzapur. 
When called upon to furnish accounts, he offered to furnish Rs. 500 as a deposit, 
but did not submit any account. It was held that the Courts at Mirzapur had 
jurisdiction to try M for whatever offence he hod conunitted arising out of the 
above transactions.* A entrusted three jewels at Vellore to the accused, a native 
Indian subject, for sale. The accused pledged two of them in Bangalore and 
misappropriated the third at Madras, contrary to the arrangement that he should 
return the jewels or their price to A at Vellore. It was held that the British Court 
at Vellore had jurisdiction to try the accused for breach of trust or dishonest mis- 
appropriation.* The accused whs was living at Nandyal was appointed agent by 

* KaM Ram Mehia^ (1084) 56 All. * Sirdar v. JeUuMai, (1006) 8 Bom. 
1047, F.B., overruling Langridge v. » L. R. 518. 

Atkim, (1012) 85 All. 20 ; Rich, (1030) * Mahadeo» (1010) 82 All. 807. 

52 All. 884.« • ^ • AatiaUmi Sessions Judge, North 

• IHrtai, (1878) 10 H. C. 350. Areot v. Ramaawami Asari, (1014) 88 

‘ Skeo Dud Mai, (1804) 16 AU. 880. Mad. 770. 
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the complainant, who resided at Madras, for selling oil. He foiled to give proper 
ooeoiint when adsed for. It was held that the offence of criminal breach of trust 
' was triable at Nandyal and not at Madras because the loss at Nandyal was the 
primary consequ^oe.^ Where the accused, brokers in Bombay, were charged in 
the Court of the Sub-divisional Magistrate at Erode with the offence of having 
committed criminal breach of trust in respect of the proceeds of certain hundis 
entrusted to them by the complainants, merchants at Dharapuiam, for encashment 
at Bombay, it was held that the hundis liaving been cadied and the proceeds mis- 
appropriated by tlie accused in Bombay, the Erode Court had no jurisdiction to 
try the case.* 

Cheating. — The accused posted three fraudulent value-payable parcels at 
Panvel addressed to persons residing at Poona, Sialkot, and Hissar, which were 
accepted and paid for at those places. He was charged at Panvel for the three 
offences of cheating in respect of the three parcels. It was held that the Panvel 
Court had jurlsdictioo, for the act of deceiving and the act of inducing delivery 
of property were composite acts which began with the delivery of the parcels to 
the Panvel post office for posting; that the Panvel Court had also jurisdiction 
under s. 182, els. (2) and (4), since the offence was committed at Panvel by the 
posting of the parcels there, and partly at Poona, Sialkot and Hissar where the 
money was paid over by addressees to the post office.* 

ISO* When an act is an offence by reason of its relation to any 
Place of trial other act which is also an offence^ or which would be 
where act is offence an offence if the doer were capable of committing an 
by reason ^relation offence,* a charge of the first mentioned offence may 
to other offence. inquired into or tried by a Court within tm 

local limits of whose jurisdiction either act was done. 

nXUSTBATIONS. 

(а) A charge of abetment may be inquired iuto>or tried either by the Court 
within the local limits of whose jurisdiction the abetment was committed, or by the 
Court within the local limits qf whose jurisdiciion the offence abetted was committed. 

(б) A charge of receiving or retaining stolen goods may be inquired into 
or tried either by the Court vrithin the local limits of whose jurisdiction the goods 
were stolen, or by any Court within the local limits of whose jurisdiction any of 
them were at any time dishonestly received or retained. 

(r) A charge of wrongfully concealing a person known to liave been kidnapped 
may be inquired Into or tried by the Court within the local limits of whose jurisdic- 
tion the wrongfid concealing, or by the Court within the local limits of whose 
jurisdiction the kidnapping, took place. * 

COMMENT. — Tills section provides for a place of trial where the act com- 
mitted Is an offence by reason of its relation to any other act which is also an offence. 

1. * When an act to an offence by reason of its relation to any other act 

whldli to also an offence. ’-^Illustrations (a), (6) and (e) fiirnish examples of an 
act which is an offence by reason of its relation to any other act whi^ is also an 
offence. The other act must be one committed iti British territory. 

Courts in Britirii India have no Jurisdiction to try a non-British subject for the 
abetmeut of an offence committed in Britirii India in pursuance of the abetment 
done by his acts outside British Ihdia.^ 

t KriihnamaehaH v. Shaw, Wattaee * P. Au (1980) 8£ Bom. L. R. 
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stolen property. — ^Under s. 410 of the Penal Code» stolen property " has 
reoeived a veiy wide meaning. It is immaterial whether the act by whi<^ the 
property becomes stolen property is committed within or without British India. 
But to give a British Court jurisdiction to inquire into the offence of dishonestly 
receiving or retaining stolen property^ the receiving or retaining or the offence by 
which the owner was deprived of it must have been committed within its Jurisdiction. 

Gases. — Offence committed In Indian State by retention of stolen pro- 
perty In British India. — Where a dacoity was committed at Velanpor, a village In 
the territory of the Gaikwar of Baroda, and a part of the stolen property found, 
where it had been concealed by the accused, in British territory, it was held that 
the conviction of dacoity could not be sustained, that being a substantive oflienoe 
completed as soon as perpetrated at Velanpor. although, had Velanpor been in 
British territory, the subsequent act in the process of taking away the property 
m^ht in the legal sense have coalesced with the first and principal one. so as to give 
jurisdiction in each district into which the property was conveyed. The High Court 
upheld the conviction for retaining stolen property.^ A Nepalese subject, having 
stolen cattle in Nepal, brought them into British territory, where he was arrested* 
and sentenced to one yearns rigorous imprisonment. It was held that he could not 
be tried for the theft itself, but that he might be convicted of dishonestly retaining 
the stolen property.* Two persons. B. who was not a British subject, and R. who 
was. were committed to the Court of Session at Jhansi. it being alleged against Ihem 
that they had committed a robbery in an adjoining Indian State and brought 
the stolen property into British territory. It was held that though neither could 
be tried by the Sessions Judge of Jbansi for the robbery. B because he was not a 
British subject, and R because the certificate required by s. 188 of the Code was 
wanting, yet both might be tried for the offence of retaining stolen property.* 

Offence committed in British India but receipt of stolen property In 
forei^ territory. — Certain persons, who were not proved to be Britts subjects, 
were found in possession, in an Indian State, of property tlie subject of a dacoity 
oommitted in British India. They were not proved to have taken part in the dacoity. 
and there was no evidence (hat they hod received or gained any stolen property 
in British India. They were convicted of offences punishable under s. 412 of the 
Renal Code. It was Jield that no offence was proved to have been committed 
within the jurisdiction of a British Court.* 

2. * Which would be an offence if the doer were capable of committing 

an offence. * — See ss. 76-106 of the Indian Penal Code. 

181. (i) The offence of being a thug, of being a thug and com- 

Being a thug or mitting murder, or dacoity. of dacoi^ with murder, 
belonging toa gang of having belonged to a gang of dacoits, or of having 
of dacoits. escape escaped from custody, may be inquired into or tried 
firom custody, etc. ^ Court within the local limits of whose jurisdic- 

tion the person charged is.^ 

(9) The offence of criminal misappropriation or of criminal breach 
Criminal misap- trust may be inqui^ into or tried by a Court 
propriation anderi- within the local limits of whose jurisdiction any part 
mlnal breach sof of the property which is the subject of the offence was 
repeivra or retaiivsd by the accused person, or the 

* takhuaGwind, (1876) 1 Bom. SO; * Kirpai Singh, (1887) S Alt. gSB; 

Adkg^ulu, (Iffr^ 1 Mad.A71. ^ MoheskwaH JPraaad Singh, (1914) IS 
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oiBFence was committed. 

(3) The offence of theft, or any offence which includes theft or the 
possession of stolen property, may be inquired into or 
tried by a Court within the local limits of whose 
jurisdiction such offence was committed or the property stolen was pos* 
sessed by the thief or by any person who received or retained the same 
knowing or having reason to believe it to be stolen. ,, 

{4) The offence of kidnapping or abduction may be inquired into or 
Kidnapping and tried by a Court within the local limits of whose 
aMuction. jurisdiction the person kidnapped or abducted was 

kidnapped or abducted or was conveyed or concealed or detained. 

COMMENT. — ^This section determines the place of trial where the ofTenoes 
committed are (1) being a thug; (2)dacoity; (S) escape from custody ; (4) criminal 
misappropriation ; (5) criminal breach of trust ; (6) theft ; (7) kidnappipg ; and 
(8) abduction. 

Sub-section (1). — ^As to the offence of being a thug, see. s. 311 of the Indian 
Penal Code ; as to dacoity, s. 805 ; as to escape from custody, s. 224. 

1. * The person charged Is.* — The accused must be a British subject. A 

British Court has no jurisdiction over a foreigner for an offence committed by him 
in a foreign territory.' 

Sub-section (2). — As to criminal misappropriation, see s. 408, Penal Code; 
as to criminal breach of trust, see s. 406. It is not essential that at the time the 
property is said to have been received or retained by the accused person he must 
have a dishonest intention to misappropriate it or to commit criminal breach of 
, trust with reference to it. It is enough if the property which is the subject of 
the offence was received or retained by the accused at a particular place to give 
jurisdiction to the Magistrate of that place to try the case.' 

Where there is only a liability to account at a certain place, and no duty to 
deliver at that place the money or property which is the subject of an alleged offence 
of criminal breach of trusts the criminal Court at the place where the accounting 
alone is to be done has no jurisdiction under this clause to jiy the offence. There 
is a clear distinction between mere liability to account at a particular place and 
the farther duty to deliver property at that place. An agreement to render accounta 
at a particular place cannot be deemed to include in every case a blither agreeaient 
to hand over or deliver any money or property at that place.' 

Gases. — ^Property retained. — ^Where a firm carrying on business at Ferozc'^^ore 
employed A as purchasing agent in the district of Jhang and prosecuted him at 
Ferozepore for criminal misappropriation in respect of a balance which was pay- 
able at Ferozepore, it was held that the balance was retained at Ferozepore and 
that the Court at Ferozepore had jurisdiction.' The accused hired a bicycle at 
Poona, and, instead of returning it in accordance with his written contract, took 
^It to Yeola and deposited it with a third person for an advance of Rs. 6.‘ It was 
lidd that the Magistrate at Poona had Jurisdiction as it was not essential when the 
bicycle was taken that the accused should hari» a dishonest intention to misappro- 
priate it or to commit criminal breach of trust with reference to itl* 

' See Pfrlot, (1873) 10 B.H.C.R. 856 * Lai, (1035) 68< All. 644, doubted. 
RandU»odDaua» (1000) 2 Bom. L. R. 887. ' VUatn Chand, (1001) P. R. No. 2 of 
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The complainant enteied into a partnenhlp with the accused in Bombay ta 
carry on rice business at Rangoon. The accused was to manage the business at 
Rangoon. The head office was to be in Bombay and the accused was to send weekly 
statements of accounts and of business done. The accused misappropriated the 
flnn*s moneys and fhlsifled the accounts, and was prosecuted In Bombay under ss. 405 
and 477A. Penal Code. It was held that the Bombay Court had no Jurisdiction 
to try the offence of criminal breach of trust which occurred at Rangoon ; and 
that the obKgation to send the accounts to Bombay did not give it Jurisdiction ; 
that the falsification of accounts having been made at Rangoon the Bombay Court 
could not try the accused for that offence as well.^ The accused, an employee of 
the complainant at Akyab. was sent to CotAin. there to receive consignments of 
rice shipped by the complainant’s firm from Rangoon and Akyab and to sell the 
rice. The accused was to submit accounts and pay the net cash balance resulting 
from the sales to the complainant’s firm at Akyab. Instead of doing so the accused 
went away to his native country from Cochin without returning to Akyab to account 
for and pay in the moneys which came into his hands in the business at Cochin. 
The complainant filed a complaint for criminal breach of trust against the accused 
^fore a Magistrate at Akyab. It was held that the Magistrate at Akyab had no 
jurisdiction to try the offence, as it was not conunitted in Akyab. Although a 
person may have to account for money, it is not the Ihilure to account. I)ut the 
misuse of the money for dishonest purposes, which constitutes the offence. The 
money was not received or retained by the accused at Akyab. Further the ihilure 
by the accused to remit or bring the money occurred at the place where the accused 
was. and not in the place where the money was to be sent or brought.* 

Where the complainant had posted at Musaffamagar postal orders for a certain 
amount, as entry fee for a crossword competition, to the Illttsttafed Weekfy of 
India,'^ and the accused was the editor in Bombay in chaige of the competition, 
and the complainant alleged that the money was misappropriated by him, it was 
held that the misappropriation, if any, took place in Bombay and not at Muzaffar- 
nagar. even on the supposition that the letter containing the postal order became 
the property of the addressee as soon as it was posted at Muzaffamagar ; for. 
according to that supposition, the money was received at Muzaffamagar by the 
addressee, but it wife received and misappropriated, if at all. by the accused In 
Bombay. The offence was not triable at Muzaffamagar but in Bombay.* 

Sub-section (3).-^As to stealing, see ss. 878. 410. 411. of the Penal Code. 
The offence of theft or the possession of stolen property can be tried by a Magistrate 
within whose jurisdiction either of the two offences is committed. This sub-section 
gives lurisdiction to British' Indian Courts to inquire into an offence of theft committed 
outside British India provided the stolen property was possessed in British India 
either by the thief or by any person who received or retained the ^ame knowing it 
to he stolen. 

Case. — Where the accused, a subject of an Indian State, conunitted theft at 
Rajkot civil station, and was found in possession of stolen property at Thana, it 
was held that as the offence was not committed in British India, and as ♦-h** accused 
was the subject of an Indian Stats, the Sessions Court at Thana had no jurisdiction 
to try the accuied for theft, hut it was competent to try him for dishonest letentioni 
of stolen property.* ^ , 

, ^ « JElri^eev.rokerm.ri9Si8lRan.l. 

1«. R. 1105, 25*Bom. 599 F.B*f Dtdtyari * O. A. Si, v. Vma DuU 

THpMi v. Subodh Chandra ChaudhuH. Sharma, [19801 All. 851. 

1942] 2 CaL 507* ' * Abdui LaHb, (1885) 10 Bom. 186. 



124 


THE CBnaNAI. PROCEDUBE CODE. [CHAP. XT. 


Sub-section ( 4 ).— As to kidnapping, see ss. 859, 360, 861 of the Indian Penal 
Code ; as to abduction, see s. 862. 

Case , — \ mavried young woman, who was discarded by her husband, lived 
with her fhthcr and brother in Afadras. She became intimate with the accused 
who was her next door neighbour. The two ran away from Madras in a motor 
caar, flew to Bangalore in an aeroplane, and eventually settled in Bombay. The 
accused was convicted of kidnapping by a Presidency Magistrate, Bombay. It 
was held that the alleged taking and the entieing of the woman, if there was any, 
having taken place in Madras, the Magistrate in Bombay had no jurisdiction to try 
the offence.^ 


182, When it is uncertain in which of several local areas an offence 
was committed,' or 

where an offence is committed partly in one 
local area and partly in another, or 

where an offence is a continuing one, and con- 
tinues to be committed in more local areas than one, 
or 

where it consists of several acts done in 
different local areas, 
it may be inquired into or tried by a Court having jurisdiction 
over any of such local areas. 


Place of inquiry 
or trial where scene 
of offence is uncer- 
tain or not in one 
district only or 
where offence is 
continuing or con- 
sists of several acts. 


COMMENT. — This section provides for the difiiculty which may arise where 
there is a conflict between different areas, and there may be some doubt as to what 
particular Magistrate has jurisdiction to tiy the case. Ekush portion of the section 
refers to this conflict.^ The section provides for four contingencies — 

(1) When it is uncertain in which of several local areas an olTenoe is com- 
mitted ; 


(2) where an offence is committed partly in one local urea and partly in another; 
(8) where an offence is a continuing one, and continues to be oommitted in 
more fecal areas than one ; sAcid * 

(4) where an offence consists of several acts done in different local areas. 

This section lays down that in any of the above four cases the offence may be 
inquired into or tried by a Court having jurisdiction over any of such local areas. 

1 * * Uncertain In which of several local areas an offence was com- 
mitted.* — ^The words ** local area ** only apply to a local area ** to whkdi the 
Criminal Procedure Code applies, and not to a local area in a foreign country or in 
other portions of the British Empire to which the Code has no application.' 


When there is an uncertamty as to whether a particular spot where an offencse 
has been committed is situated within one district or another, the case is governed 
by this section, and the offepce is triable in the Court of either district. The ex- 
pression *Mo<»l area'* includes, ,and was intended to include, a ** district.**' 
Section 581 clearly shows that a sesrions division, district, or sub-division is, within 
the meaning of the Act, intended to be included ip the term local area.**' 


' Rmnnaraifan Kaputt (1986) 89 
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Gases. — Cheating. — The accused residing at N, sent a letter to a merchant in 
B, ordering goods from him and promising to pay his bill on receipt of the goods. 
Vfheik the goods were reoeiTcd he accepted them and absconded without 
payment. A complaint of cheating was filed against the accused in a Magistrate’s 
Court at X,'when the accused objected that the Magistrate had no jurisdiction to 
entertain the complaint. It was held that the Magistrate had jurisdiction under 
this section to entertain the complaint, 1 >ecausc the posting of the order by the 
accused at N was one of the series of acts which went to make up the offence of 
<dieating.^ * 

Abetment of forgery. — ^The iiccuscd, who lived at Cambay, an Indian Stale, 
conspired with his partner A, at Cambay, to get a valuable security forged by a 
professional forger at Umreth, u place 'within British territory. To facilitote 
forgery, the accused sent a kbata>book with A, who proceeded to Umreth and had 
the document forged there accordingly. The accused was committed for trial to 
the Sessions Court on a charge of abetment of forgery of a valuable security (ss. 467 
and 109, Indian Penal Code). The Sessions Judge, being of opinion that the British 
Court had no jurisdiction to try the accused, referred the case to the High Court 
for an order quashing the commitment. It was held that the British Court had 
jurisdiction to try the ac-cused, inasmuch as his offence was not wholly committed 
within Cambay territory but liaving l>ccn initiated there was coatinii»(l and com- 
pleted within British territory.® 

183. An offence conunitted whilst tlie offender is in the course of 

Offence commit- performing a journey or voyage^ may be inquired 
ted on a journey. into or tried by a Court through or into the local 
limits of whose jurisdiction the offender, or the person against whom, 
or the thing in respect of which, the offence was committed, passed* in 
the course of that journey or voyage. 

COMMENT. — ^lliis section is intended to remove doubts and inconveniences 
;is regards tlie exact locality in whicli the offences alleged to have occurred in a 
journey or voyage had bcei^ committed or completed.® ^ 

1. ’In the course of performing a Journey or voyage.’ — ^Ihe words 
** journey or voyage *h do not include a voyage on the high seas or in a foreign 
territory, but arc confined in their meaning to a journey or voyage within the 
territoiy of British India, as down the Ganges or tlie Buckingliain Canal.* But sec 
s. 188, infra, and s. 108A of the Indian Penal Code. 

2. /May be Inquired into or tried by a Court through or into the local 
limits of whose jurisdiction the offender. .. .passed.’ — This section gives 
jurisdiction to the local tribunal at the place where the complainant or the offender 
first stops or breaks his journey. Where an offence was alleged to have been 
committed during a journey from Bombay to Calcutta, and was in fact committed 
between Bombay and Allahabad, at which latter place the complainant and the 
person by whom the offence was alleged to have been conunitted separated and 
proceeded to Howrah by different trains, it was held that the Magistrate of Howrah 
bad no Jurisdiction to try the cdiaige. To bring the matter within his jurisdiction 
the journey should have been continuous from one terminus to the other without 

a 

^ timnuuM Mahudmabt, (1942) 49 * MtOony and Jmus, (18M) 1 M. 

Boot. I 4 . R. 297^ H. C. R. 198. 
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any intemiptkm by either paity.^ The accused, an undei^gruard in the service of the 
JIadras Railway Company, was employed in that capacity on a passenger train 
ficom Coimbatore to Madras. Upon the arrival of the train at the Arkonam junction- 
station, he wah drunk, violent and unsteady. To prevent his going on with the 
train, he was put in the charge of a peon ; but as the train was starting he broke 
.away, jumped into it, and so was taken on to Madras. He was tried at the crimina 
sessions of the Madras High Court, but it was held that the Court had no jurisdiction 
because it could not be said that any part of the journey on or during which the 
-offence was alleged to have been committed by the accused was perf&rmed within 
the local limits of the Court’s jurisdiction. The journey on which the offence was 
alleged to have been committed ended at Arkonam.* But a short halt in the course 
of a journey docs not put an end to the journey and prevent the trial being held 
where it terminates. A box containing money having been missed during halt at 
Sumbhoogunge, from a boat which was on the way to Chittagong, and a question 
having been raised whether the charge of theft, which was based on the loss, should 
be tried at Tipiierah or Chittagong, it was held that the journey was not broken 
by the halt, and that the case could be tried at Chittagong.* The complainant 
and the accused sailed from Bombay to Honawar in a boat. The latter threw 
overboard a box belonging to the former during the voyage within nine miles of 
the Janjira State. On arrival at Honawar, the complainant charged tlie accused 
with having committed mischief before the Magistrate at that place. It was held 
that the Magistrate at Honawar, through whose jurisdiction the accused passed 
on the voyage, had jurisdiction to try the offence.* 

184. All offences against the provisions of any law for the time 
Offences gainst in force relating to Railways, Telegraphs, the 

Post-office or Arms and Ammunition may be inquir- 
ed into or tried in a presidency-town, whether the 
offence is stated to have been committed within such 


Railway, Tele- 
graph, Post Office 
and Arms Acts. 


town or not ; 


Provided tliat the offender and all the witnesses necessary for his 
prosecution are to be found within such town, • 

COMMENT. — ^This section lays down that offences against Railway, Tele- 
graph, Post-office, and Arms Acts may be inquired into oif tried in a presidency- 
town if the offender and ail the witnesses ore to be found within such town. 


This section is analc^us to as. 238 and 239 of the Presidency Magistrates* 
Act (IV of 1877). 

High Court to 185. (1) Whenever a question arises as to 

d?iib t * d i^r i^t more Courts suboidinate to the same 

where 'inquiry or High Court ought to inquire into or try any offence, 
trial shall take it shall be decided by that High Court, 
place. 

(2) Where two or more Courts not subordinate to the same High 
Court have t^en cognizance of the same offence, the High Court within 
the local limits of whose appjellate criminal jurisdiction the proceeding 
were first commenced may ^ect the trial of such offender to be held in 
any Court subordinate to it, and, if it so decides all other proceedings 


2 Firm. (1874) 13 Beng. L, R. (App.) H. C. R. 198. 

4, 21 W. R. (Cr.) 66. * AlSiul AiH, (1876) ksnV. R. (Cr.) 45. 

* Matdny and Jonea^ (1868) 1 M. * Istfud, (1882) Unrep. Cr. C. 181. 
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against such person in respect of such offence shall be discontinued. If 
such High Court, upon the matter having been brought to its notice, does 
not so decide, any other High Court, within the local limits of whose 
appellate criminal jurisdiction such proceedings are pending, may give a 
like direction, and upon its so doing all other such proceedings shall be 
discontinued. 

COMMENT. — Sub-section ( 1 ). — ^This section is not restricted to cases in 
wMch there is a doubt as to whether one Court or another has jurisdiction but 
is applicable to a case in which the doubt is on the point whether the choice between 
two Courts both of which have jurisdiction, should be decided on the ground of 
“ convenience '* and expediency.**^ 

Sub-section (2). — This sub-section makes it clear that one High Court has 
no power, whether by implication or otherwise, to transfer a case to itself from 
another High Court or vice versa, or to decide which of two other High Courts 
should try a particular case.* 

The sub-section deals with the case of two or more Courts not subordinate 
to the same High Court with reference to the jurisdiction within which proceedings 
were first commenced. 

186 . ( 1 ) When a Presidency Magistrate, a District M^strate^ 

Power to issue ® Sub-divisional Magistrate, or, if he is specially ^em- 
suxmnons or war- powered in this behalf by the Provincial Govem- 
rant for offence mcnt, a Magistrate of the first class, sees reason to 
committed beyond believe that any person within the local limits of his 
local jurisdiction. jurisdiction has committed without such limits (whe- 
ther within or without British India) an offence which cannot, under the 
provisions of sections 177 to 184 (both inclusive), or any other law for the 
time being in force, be inquired into or tried within such local limits, but 
Magistrate's pro- is under some law for the time being in force triable in 
cedure on arrest. British India, such Magistrate may inquire into the 
offence as if it had been committed within such local limits, and compel 
such person in manner hereinbefore provided to appear before him, and 
send such person to the Magistrate having jurisdiction^ to inquire into 
or try such offence^ or, if such offence is bailable, take a bond with or 
without sureties for his appearance before such Magistrate. 

{ 2 ) When theie are more Magistrates than one having such juris- 
diction and the M^istrate acting under this section cannot satisfy him- 
self as to the Magistrate to or before whom such person should sent 
or bound to appear, the case shall be reported for .the orders of the High 
Court. 

COMMENT. — This section empowers the Magistrate mentioned therein to 
inquire into an offence committed outside the local limits of his jurisdiction by 
a fierson found within his jurisdiction and to send such person to the Magistrate 
having jurisdiction to inquire into or try such offence. 

1 . * Send such person to the Magistrate having jurisdiction.* — ^That is, 

when the Magistrate making the Inquiry is himself not a Presidency or District 
Magistrate he must send such person to the District or Sub-divisional Magistrate to 
whom he is subordinate <{see s. 187, infra), * 

* Charu Chandra, (1016) ,44 Cal. between the decisions of the Calcutta 

895, F.B. ^ and Madras High Coiirts is set at rest 

* S. O. R. (1921). The • conflict (44 Cfil. 595, F.B., and 40 Mad. 886). 
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Magietrate can issue process while outside his jurisdiction. — ^It is not 
essential to the validity of a warrant issued that the Ma^strate issuinj^ it should 
be, at the time he issues it, within the local limits of his jurisdiction. He may 
issue a warrant from a place in a foreijcn territory.* 

187. (1) If the person has been arrested under a warrant issued 
Procedure where under section 186 by a Magistrate other than a Pre* 

warrant issued by sidency Magistrate or District Magistrate, such 
subordinate Magis- Magistrate shaU send the person arrested to the 
District or Sub-divisional Magistrate to whom he is 
subordinate, unless the Magistiate having jurisdiction to inquire into or 
try such offence issues his warrant for the arrest of such person, in which 
case the person arrested shall be delivered to the police-officer executing 
such warrant or shall be sent to the Magistrate by whom such warrant 
was issued. 

(2) If the offence which the person arrested is alleged or suspected 
to have committed is one which may be inquired into 0 £ tried by any 
Criminal Court in the same district other than that of the Magistrate 
acting under section 186, such Magistrate shall send such person to such 
Court. 

COMMENT. — ^The latter part of sub-section (i) should be read in conjunction 
with 8. 86, supra. 

188. When a Native Indian subject^ of Her Majesty commits an 
liability of Bri- offence* at any place without and beyond the limits 

tiflli subject ^ for of British India,* or 

offenoeB ^mmittel when any ISritish subject* commits an offence 

out of British India, territories* of any Native Prince or Chief in 

India, or 

when a servant of the Queen (whether a British subject or not) com- 
mits an offence in the territories of any Native Prince or Chief in India, 
or 

when any person commits an offence on any ship or aircraft regis- 
tered in British India wherever it may be, ^ 

he may be dealt with in resp^t of such offence as if it had been 
committed at any place within British India at which he may be found :* 

Provided that notwithstanding anything in any of tlie preceding 
Political Agents sections of this Chapter^ no chai^ as to any such 
to certi^ fitness of offence shall be inquired into in British India unless 
inquiry intochaige. the Political Agent, if there is one, for the territory 
in which the offence is alleged to have been committed, certifies that, 
in his opinion, the charge ought to be inquired into in British India ;* 
and, where there is no Political Agent, the sanction of the Provindat 
Government shqll be required :* 

Provided, also, that any proceedings taken against any person under 
this section wUch would be a bar to subsequent proceedings a^nst such 
person for the same offence if such offence had bmn committed in British 
India shall be a bar to further proceedings against l;im under the Indian 
Extradition Act, 1908, in respect of the saxpe offenoe in any territory 
beyond the limits of British India. 

* Loeha Xcls, (1S76) 1 Bern. 840. 
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COMMENT. — This section provides for extra-territorial jurisdiction over 
British subjects. Compares. 4 of the Indian Penal Code which gives extra-territorial 
Jurisdicrtion in respect of acts committed outside British India by certain 
of persons including the Indian subjects of His Majesty. Under that section the 
acts alleged must amount to an offence under the Penal Code. Under this section 
* offence ’ means an act or omission made punishable by any law for the time bring 
in force (s. 4 (o) ). 

This section overrides s. 179 in any case where it applies.* 

The section specifies three cases in which a Britisli subject is liable for offences 
oommitted out of British India : — 

(1) When a Native Indian subject comndts an offence at any place outside 
British India ; 

(2) when any British subject commits an offence in the territories of an Indian 
State; and 

(8) when a servant of the King, whether British subject or not, commits 
ap offence in the territories of an Indian State. 

First clause. — This clause provides that a Native Indian subject who commits 
an ofifence at any place outside British India may be dealt with in respect of such 
fiffence as if it had been committed in British India. * 

1. * Native Indian subject.’ — This expression has not been defined. A 
peison can be proved to be a Native Indian subject of His Majesty either by birth or 
by descent or by naturalization. The term * Nuti\'e Indian subject ’ means only 
native subject dejute and not defacio, and occasional residences in British territory 
cannot be taken to render a person who is not de jure a subject for the purpose 
of criminal Jurisdiction being exercised over him for an act committed by him in a 
foreign territory, which if committed within British territory would liave been an 
offence cognizable by municipal Courts.* 

2. ' Offence. ’ — ^The word ” offence ” means an act or omission made punish- 
able by any law for the time being in force (s. 4 (o) ). To attract the section it must 
be shown that an accused has been guilty of an act or emission made punishable by 
some law (that is, law applicable to British India) for the time being in force.* 

3. * Limits of B^tlsh India.’ — ^The e^epression British India ” means all 
territories and places within His Majesty’s dominions %vhich are for the time being 
governed by His Majesty tlirough tlic Governor (ktural of India or through any 
Governor or ollloer subordinate to the Governor General of India.* 

Civil stations. — The civil stations at Rajkot,* Wadhwan,* and Bangalore* 
are not part of British India. The Code of Criminal Procedure is in force in the 
civil and military station of Bangalore by reason of declarations made by the 
Governor General in Council in exercise of powers conferred by the Foreign Jurisdic- 
tion and Extradition Act, 1870.* 

Second clause. — This clause provides that a British subject committing an. 
offence in the territories of any Native Prince or Chief may be dealt with in respect 
•f such offence as if it has been committed in British India. 

9 

* SuperitUendjfU and Remembrancer s. 8(7). 

«/ Legiol Affairs^ Bengal v. Ludar- ■ .dMu/JLaftb, (1888) 10 Bom. 186. 
Aandra Da»t (1081) 50 C^l. 1005. * * CMmanlalt (1012) 14 Bom. L. B*. 

* Fakir^ (1884) P. R. No. 1 of 1885. 876, 87 Bom. 152. 

* Narayan^MahaU, (1985) 87 Bom. * Hayes, (1888) 12 Mad. 89. 

L. R. 885, 59 Bom. 745. • Ibid. 

* General Clauses Act (X of 1807), 
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4. * Any British subject.* — ^This expression is used in oontfadistinction to 
the expression ** Native Indian subject *’ in cl. (1). 

5. ^Territories.* — ^The word ** territories *’ is used in reference only to 
territories of any Indian Prince or Chief in India. The word does not include the 
high seas since they are not part of the territories of any Indian State. An offence 
committed by a native Indian subject on the high seas at a distance of five or six 
miles from the coast can be tried by a Magistrate without the sanction of the Pro- 
vincial Government. In this case the accused, who pulled up fishing stakes which 
the complainant had planted in the sea at a distancse of five or six miles beyond 
the low water-mark, were convicted by a Magistrate for offences punishable under 
ss. 426 and 128 of the Penal Code. It was held that the Magistrate had jurisdiction 
to try the case without the sanction of the Provincial Government.^ 

Third clause.^ — This clause provides that when a servant of the King-Emperor, 
whether a British subject or not, commits an offence in the territories of any Indian 
Prince or Chief he may be dealt with in res]>cct of such offf ncc as if it had been 
committed in British India. Compi re s. 4 of the Indian Penal Code and ill. (c). 
A foreigner committing an offence in the territories of any Indian Prince or Chief is 
not liable to be dealt with in respect of/such offence in British India if he is not a 
servant of the King^Emperor.* 

6. * May be dealt with In respect of such offence as if It had been com- 
mitted at any place within British India at which he may be found.* — The 
word found *’ must be taken to mean not where a person is discovered, but where 
he is actually present.” Where a nuin is in the country and is charged before a 
Magistrate with an offence under the Penal Code, it will not avail him to say that he 
was brought there illegaUy from a foreign country. The principle upon which 
English cases are based underlies also this section.^ 

Gases. — ^A native Indian subject of Her Majesty committed an offence (viz., 
theft in a dwelling-house) in the territory of an Indian State in alliance with Her 
Blajesty, and was discovciied in the territory of another Indian State in alliance 
with His Majesty, and from there brought down, or came of his own accord, to 
Ahmedabad. A certificate was granted by the Political Agent that the offence 
ought, in his opinion, to be inquired into in British India. At Ahmedabad a preli- 
minaiy inquiry was held by a Magistrate, who committed Jbhc accused for trial by 
the Court of Session. It was held that the Sessions Court at Ahmedabad was 
competent to try the offence committed in foreign territory as if it had been com- 
mitted in the Ahmedabad District under s. 0 of the Foreign Jurisdiction and 
Extradition Act, XXI of 1879.” The accused were charged under s. 407 of the 
Indian Penal Code with committing criminal breach of trust in respect of certain 
property entrusted to them as carriers. They were all Native Indian subjects of 
His Aiajesty. The office was alleged to have been committed in Portuguese 
territory, and they were found in a place in British territory. It was held that the 
accused could be tried in the place where they were found.” A Native Indian 
subject of His Majesty, who was a soldier in the Indian Army, committed a murder^ 
in Qypiiis while db serrice in such aniiy. He was accused of such offence at Agra. 
It was held that the criminal Court at Agra had jurisdiction to try him.* 

^ Manud PhiHps (1017) 41 Bom. 85 Bom. 225, 18 Bom. L. R. 296; 
667» 19 Bmn. Ii. R. 527; Po ThautiA J&otiez and iSafflw,( 1858) 27 L.J.M.C. 48. 
(1010) 5 B. R. 221. ^ ” MagofMi, Sup. 

• See ibroMn, (1898) P. R. No. 7 ” Boya Bkima, (1888) 18 Bom. 147. ' 

of 1804. * SAnnukk Singhs ^1870) 2 All. 

” (1882) 6 Bom. 622. . 218, f.b. 

* Vina^fok Damodar Saoarkart (1910) * 
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Proivlao. — Wliere the odenoe is comn^itted ttt an Indian State, the oeitillcate 
of the Political Agent is necessary ; and if there is no PoUttcal Agent for that State, 
the sanction of the Provincial Government is required. 

7. * Notwithstanding anytliinA In any of the preceding sections of this 
Chapter.* — These words are inserted to make it clear that this section controls the 
preceding sections of this Chapter and it is not subject to the provisions of ss. 179-1A4.^ 

8. * Geitiflee that. In hla opinion, the charge ought to be Inquired Into In 
Biitiah Indlai* — The certificate of a Political Agent is a preliminary requisite as 
wdl to an inquiry before the Magistrate as to the trial before him. 

The absence of the certificate of the Political Agent is an absolute bar to the 
trial of a case.* But the certificate can be obtained after the complaint has been 
filed and the inquiry has begun.* The proceedings of a Magistrate committing 
an accused to Sessions Court., without such certificate are void and illegal.* 
IVhere an objection as to the want of a certificate was taken towards the close 
of the trial and more than two months after the Provincial Government had signed 
the requisite sanction it was held that the absence of the certificate during the 
earlier stages of the trial was not a Ihtal defect, but a mere irregularity curable 
under s. 587 of the Code.* 

A certificate is necessary even though the trying Magistrate is the Politiqfd 
Agent. A District Magistrate instituted criminal proceedings in British India 
against a native Indian subject of the Queen« in respect of offences under ss. 419, 
467 and 114 of the Indian Penal Code, said to have been committed by him in 
French territory, without a certificate under this section. The accused was com- 
mitted to the Sessions Court. It was held, although the District Magistrate was 
the Political Agent who might have certified under this section, that the proceedings 
were void for want of the certificate, and the commitment should be quashed.* 

* Charge.* — ^The word * charge * means accusation, and it is not limited to a 
formal charge as in a warrant case.* 

Certificate granted after inquiry but before commitment. — ^Where an 
inquiry into an offence was commenced without a certificate having been obtained, 
it was held that the proceedings were void, and that the ^bsequent commitment to 
the Court of Session must be quashed, notwithstanding that the necessary certificate 
was in Ihct granted sonft days before the commitment was made, though at the 
time of tiie commitment being made it had not come into the hands of the committiog 
Magistrate.* 

Certificate received after commencement of inquiry but before com- 
mitment. — In an inquiry before the committing Magistrate into an offence com- 
mitted outside British India, the certificate from the Political Agent was not received 
until after some witnesses on behalf of the prosecution were examined but the 
certificate was received before the commitment was made, it was held that assum- 


ing that it would be more regular for the committing Magistrate to have recalled 


* Assisiani Seasiont Ju^ge, JVorih 
Amoi V. Ramaawami Asari, (1914) 88 
Mad. 779, overruled. 

* Bam Sundar, (1896) 19 All. 10&; 
KdH Charon, (1962) 24 All. 256 ; 
Baldaoa, (1906) 28 All. 872; Narain, 
(1919) 41 AH. 452; BdM, (1690) 24 
&om. 287, 1 Bom. Lf. R. 678 ; Sirdar 
V. JeOuathai, (1966/8 Bom«J^. R.*518; 
•KaMqpertfmal, (1889) 18 Mad. 423; 
Mohammad Zaman. (1945) 20 Luck.^70. 


* Sakharam Panda, (1010) 12 Bom. 
L. R. 667. 

* Btita Sif^h, (1926) 7 Lah. 896; 
Bam Charon, (1924) 5 Lah. 416. 

* Mtdusmmad Qasim Khan, (1084) 
16 Lah. 78. 

* Kaihaperunud, Sup. 

* Hamarayan v. Oiovin^am, [194BJ 
Nag. 193. 

* KaU Charon, Sup. 
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fbe witnesses wlioin lie had examined before the certificate was issued, nevertheless 
it had not been Akown that the accused had in any way been injured or 
prejudiced.^ 

9. * Where there la no Political Agent, the sanction of the Provincial 
Government shall be required.’ — ^Where there is no Political Agent, the sanction 
of the Provincial Government is necessary. 

Proviso 2. — This Proviso brings into operation s. 408, infrot to proceedings 
against the same person for the same offence which might have been taken under 
the Indian Extradition Act. 

189. Whenever any such offence as is referred to in section 188 
Power to direct ** inquired into or tried, the Provincial Govem- 

oppies of deposi- ment may, if it thinks fit, direct that copies of de« 
tions and exhibits positions made or exhibits produced before the Poli- 
td be received in tical Agent or a judicial officer in or for the terri- 
svidence. which such offence is alleged to have been 

committed shall be received as evidence by the Court holding such 
inquiry or trial in any case in which such Court might issue a com- 
mission^ for taking evidence as to the matters to which such depositions 
or exhibits relate. 

COMMENT. — 1. ’ Conunlssion.’ — Chapter XJ. of this Code provides for 

the Issue of commissions for the examination of witnesses. See also s. 33, Evi- 
dence Act. 

J ?. — Conditions requisite for Initiation of Proceedings. 

190. (J) Except as hereinafter fjrovided,^ any Presidency Magis- 
Cogniznnee of of- irate. District Ma^strate or Sub-divisional Magis- 

fenoes by Magis- trate, and any other Magistiate specially empowered* 
trat€B. in this behalf, may take cognizance of any offence* — 

{a) upon receiving a complaint of facts which constitute such 
offence ;* . *« 

(6) upon a report in writing of such facts made by any police- 
officer ; € 

(c) upon information received from any person other than a police- 
officer,* or upon his own knowledge or suspicion,* that such offence has 
been committed. 

(2) The Provincial Government, or the Disti ict Magistrate subject 
to the general or special orders of the Provincial Government, may 
empower any Magistrate to take cognizance under sub-section (7), clause 
(fl) or clause (6), of offences for which he may try or commit for trial. 

(d) The Provincial Government may empower any Magistrate of 
the first or second class to 'take cognizance under sub-section (7), clause«» 
(c), of offences'' for which he may try or commit for trial. 

COMMENT. — ^This section describes the conditions requisite for the initiation 
of proceedings. ^ ^ 

Sub-section (1). — 1. * Except as hereinafter provided.’ — See sa. 105-09, 

480, 485. Sections 132 and 188 lay d6wn that certain offences shall not be taken 
cognisance of, until the conditions mentioned in these sections are fulfilled. 

^ . < < 

* Mahamadbuksh, (1908) 8 Bom. 12 Bom. L. R. 667 ; HamMUtrathi, 

L. R. 607 ; Sakharam Pandu, (1010) (1028) 47 Bom. 907, 25 Bom, JU R. 772. 
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2. * Specially empowered.* — If a Magistrate not empowered by law 
eognizanoe of an offence under sub-section (1), cl, (a) or (b)» erroneously but in 
good faith, his proceedings shall not be set aside merely on the ground of his not 
Mng so empowered.^ But if he takes cognizance of an offence under cl. (c), vithout 
a complaint or polioe report, his proceedings shall be void.* A third class Magistrate 
can take cognizance of an offence under els. (n) and (5) only.* 

3. * May take codnizance of any offence.* — The use of the term ** may 
take cognizance of any offence ’* does not make it optional with a Magistrate to hear 
a complaint, but refers rather to the action of the Magistrate in taking cognizance 
of an offence in either of the specified courses in which the facts constituting the 
offence may be brought to his notice. He is bound to examine the complainant 
and then can either issue summons to the accused, or order any inquiry under 
a. 202, or dismiss the complaint under s. 208.* 

The term “ taking cognizance '* means any judicial action permitted by the 
Code taken with a view to eventual prosecution preliminary to the oonunenoement 
of the inquiry or trial under ss. 207, 241, 251. The phrase taking cognizance ** 
does not involve any formal action or indeed action of any kind, but occurs as soon 
as a Magistrate applies his mind to the suspected commission of an offence.* 

An order of discharge Is not a bar to fresh proceedings. — An order of 
discharge does not operate as a bar to firesh proceedings being taken before a dbm- 
petent Magistrate upon complaint or upon a polioe report, or under cl. (e) of this 
section.* 

Clause (a). — 4. * Upon receiving a complaint of facta which constitute 

such offence.* — ^As to the definition of “complaint,** see s. 4 (A), stipra. The 
** complaint ** may be by word of mouth or In writing ; no prescribed form of 
words is necessary ; all that is required is that facts, which prima facie constitute 
an <^enoe, should be brought to the notice of tlie Magistrate by the complainant.* 
As a general rule, any person, having knowledge of the commission of an offence, 
may set the law in motion by a complaint, even though he is not personally interested 
or affected by the offence. The exceptions to this rule, of which ss. 195 and 198 
ore examples, are exceptioAs created by statute. There is nothing in the Code 
showing on intention to confine the prosecution to the person directly injured.* 

There are several Special and local laws declaring the persons by whom prose* 
cutlons under those laws must be launched. Where a Magistrate takes cognizance 
of on offence on complaint he must proceed in accordance with the provisions of 
ss. 202-205. 

A Magistrate is bound to take cognizance upon a proper complaint. When 
a complaint is made, the complainant is entitled to have it inquired into and the 
Magistrate cannot avoid the responsibility of making the inquiry himself merely by 
accepting the conclusion of the police on the subject.* It is not a proper course for a 
Magistrate, when a complaint is made before him of an offence of which be can take 
cognizance, to refer the complainant to a polioc-ofliocr. He is bound, when the 


* See 8. 529 (c), 

* Section 580, infra. » 

‘ Soda, (1901>26 Bom. 150, 8 Bom. 
R. 580. k.B. 

« Umer AH v. Sa/erfuiH, (1886) 18 
CaL884. 

* Smarindra mMohan ChwAcabuikgt 

(1910) 87 Cal. 412. ^ 

* Sheath Idoo, (1912) 40 Cfel. 71; 


Mir Ahwad Hoeeein v. Mahomed Aakairf 
(1902) 29 Cal. 726, F.a. 

* Sham LaU, (1887) 14 Cal. 707, 

• * Oaneah Narayan Saihe* (1889) 
18 Bom. 600; Keshaokd JtkriAina 
(1806) 21 Bom. 586. 

* Sham LaUt >up. 
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drcumstaiioes giving him Jurisdiction exist, to receive the complaint, and to deal 
with it according to law. A different course would foster abuses, and defeat the 
purpose of the law, which is to give to persons who have been injured an access to 
Justice independent of the police.* A Magistrate can in a proper case treat the police 
report of a non-cognisable offence as a complaint and take cognisance under this 
clause.* 

Clause (b). — This clause applies to any report by a police-officer whether of 
a oognizid>le or non-cognizable offence.* A Magistrate is under this clause entitled 
to take cognisance of a non-cognizable offence upon a report made in writing by a 
police-officer without examining the officer on oath.* Police report *’ means a 
report within the meaning of s. 170. The police report must state facts which 
constitute the offence. Tliis is a requisite of fundamental importance.* 

Clause (c). — 5. * Upon information received from any person other than 

a pollce-ollicer.* — The expression information received from any person other 
than a police-officer ” clearly means only such information as does not constitute 
a complaint or a police report. 

This clause applies only to cases where the private individual who is injured 
or aggrieved or someone on his part docs not come forward to make a formal com- 
plaint. It is a provision of law for enabling a public official to take care that justice 
may be vindicated notwithstanding that the persons individually aggrieved are 
unwilling or unable to prosecute.* 

Information under this clause is distinct feom a complaint under clause (a). 
The essential difference between a complaint and information is that a Magistrate 
acts on a complaint because the complainant has asked him to act but in the case of 
information a Magistrate acts of his own accord and initiative. It is for this reason 
that in the latter case s. 101 requires that he must inform the accused that the 
accused may be tried by another Court.* 

A Magistrate can take cognizance of an offence upon information received 
by him In another capacity.* A District Magistrate, who receives information as 
F^sident of a District Board as to the commission of an offence by a servant of the 
Board, can take cognizancc*of the offence.* * 

6. * Upon hla own knowledge or suspicion. * — ^A M^stratc can take cogni- 

zance of an offence, witliout any complaint, only when it has come to his know- 
ledge that such offence has been committed.** A gratuitous suspicion or a belief 
founded on private information contained in an anonymous petition is not know- 
ledge.** Belief founded on private or anonymous information is not * ^knowledge/'** 

191. Ydien a Magistrate takes cognizance of an offence under sub- 
Transfer or com- section (7), clause (o), t>f the preceding section, the 
mitment on appli- accused shall, before any evidence is taken, be in- 
cation of accused. formed that he is entitled to have the case tried by 


* Jankidas Guru SHaram, (1887) 

12 Bom. 161. 

* ShiooBwami, (1627) 26 Bom. L, 

R. 742, 51 Bom. 468. 

* Ibid. 

* PubHe ProBeeuior v. Rainavelu ' 
Chetkff (1926) 40 Mad* 525, r.a. ; Oundo 
CMW, (1621) 28 Bom. L. R. 842. 

* N^endra Nath Chdknwarttt (1028) 

51 Cal. 462. 

* Surrmdra Nath Boy, (1870) 18 


W. R. (Cr.) 27. 

* Sheo Profop Singh* (1980) 68 All. 
208. 

* * Sundarasan, (1019) 48 Mad. 700 ; 
Lakhi Narayan, (1610^87 Cal. 221. 

* Sundarasan^ ibid. 

1* Venkata •Ramanknr, (19881 Mad. 
814. 

u Mdheah ikunder ^Bhnerju, (18701 
18 W^(Cr.) 1. - ’ 
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another Court, andif the accused, or any of the accused if there be more 
than one, objects to being tried by such Magistrate, the case shaU, instead 
of being tried by such Sfogistrate, be committed to the Court of Session 
or transferred to another Magistrate.^ 

COMMENT. — This section provides that if a Magistrate takes cogntzanoc of 
an ofCenoe under sub-section (1), cl. (c)» of s. 190» and if, before any evidence Is 
taken, the accused objects to being tried by such Magistrate, he may either transfer 
the case to another Magistrate, or commit the case to the Court of Sessiod. A 
Magistrate taking cognizance of an offence under that clause is not competent to 
try the case unless and until he has informed the accused, before taking any evidence, 
that he is entitled to have his case tried by another Court.^ 

1. * If the accused objects to being tried by such Magistrate, the 

case shall ... .be committed to the Court of Session or transferred to another 
Magistrate. * — ^If the accused applies for a transfer the Magistrate must transfer 
the case.* On objection being raised to a trial by the Magistrate, he is not bound to 
transfer the case ; he may elect to commit the case to the Court of Session.* In 
that case he is not disqualified from holding a preliminary inquiry before committing 
to the Court of Session.^ All that the accused is entitled to is to have the case 
tried by another Court. The section gives the accused no right to select or determine 
for himself by what other Court the case is to be tried.* * 

192. (i) Any Chief Presidency Magistrate, District Magistrate or 
Transfer of cases Sub*divisional Magistrate may transfer any case,^ of 
by Magistrates. which he has taken cognizance,* for inquiry or trial,* 
to any Magistrate subordinate to him.* 

{2) Any District Magistrate may empower any Magistrate of the 
first cl^s who has taken cognizance of any case to transfer it for inquiry 
or trial to any other specified Magistrate in his district who is competent 
under this Code to try the accused or commit him for trial ;* and such 
Magistrate may dispose of the case accordingly.* 

COMMENT. — ^The provisions of this section are intended for distribution of 
work where there arc more Magistrates than one at a place. 

This section provides for transfer of cases to a subordinate Magistrate or to a 
specified Magistrate. Section 528 enables a superior Magistrate to withdraw any 
case from or recall any case which he has transferred to any subordinate Magistrate. 
Under this section no notice to the accused Is necessary : s. 528 makes such a notice 
obligatory. It is not necessary to examine the complainant before transferring 
the case {Me s. 200 (a) ]. 

Sub-section (1). — ^Under this sub-section certain superior Magistrates are 
empowered to transfer a case to subordinate Magistrates. Under sub-s. (2) any 
first class Magistrate may transfer a case to any other specified Magistrate in his 
^district who is competent to try the accused or conunit him for trial. 

1. * May tranefer any case.' — There is s class of cases which a Magistrate 

must transfer to another Magistrate, see ss. 487 and 566, infra. 

The transfer is not limited to a criminal case " only. The phrases ** ease *' 
and criminal <Ae " are not co-extensive and are not used indiserlmhiately or 

* Chedi, (1905) 28 A11.<S12 ; Baldeo • * AMil Reoaolt JShan, (1808) 21 

* iVosad. (1988) 12 Pat. 758 . All. 109. 

* ffeadharne^ i(1891) 18 AD. 845 ; * SAriniwas, (1905) 7 Bam. L. R. 

Chedi, Ibid. ^ 687. 

* P'elto, (1898) 22 Mad. 148. * 
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interdbangeably. The phrase crimina] case is intended to be used in a limited 
sense and not to apply to every case cognisable by the criminal Court.^ The cla s s 
is not restricted to criminal cases only but is nide enough to include any case triable 
by any criminal Court, e.g. cases under Chapter VIII* or Chapter XII.* 

Even if a Magistrate having no power to transfer a case* transfers the cum 
erroneously and in good faith* the whole proceedings would not* by reason of s. 520(/)* 
be void.* 

* Of which he has taken cognisance.* — Cognizance is not confined to 
offences only. Cognizance may be taken by a Magistrate of any matter In respect 
of which an enquiry or trial may be held under the provisions of the Code* for example* 
cases under ss.r 107* 110 and 145.* A Magistrate can transfer only those cases of 
which be has taken cognizance under s. 100. When a District Magistrate has 
referred a case for trial to a Sub-divisional Magistrate, the latter has no power to 
transfer it to any other Magistrate subordinate to him.* A Magistrate cannot transfer 
a case which has been transferred to his Court. 

3. * For Inquiry or trial. * — Inquiry includes every inquiiy other than a 
trial conducted under this Code by a Magistrate or Court (see s. 4* supra). The 
word ** trial *’ is not defined in the Code. 

4. * To any Magistrate subordinate to him. * — ^The transfer of a case under 
this section must be from any one of the Magistrates mentioned in sub-s. (I) to a 
subordinate Magistrate. All Magistrates appointed uiider ss. 12, 13 and 14 of the 
Code and all Benches constituted under s. 15 shall be subordinate to the District 
Alagistrate. Every M^istrate (other than a Sub-divisional Magistrate) and every 
Bench exercising powera in a sub-division shall also be subordinate to the Sub- 
divisional Magistrate* subject, however, to the general control of the District 
Magistrate (s. 17* 8upra), 

So far as Presidency Magistrates are concerned, all of them are subordinate 
to the Chief Presidency Magistrate. 

Effect of transfer. — ^viliere a case has on<^ been made over by a Magistrate 
to a Deputy Magistrate for trial, the Magistrate has no jurisdiction to do anything 
more in the matter so long as the transfer of the Depu^ Magistrate is in existence.^ 
Vlliere a case is made ov& to a subordinate Magistrate, no other Magistrate is 
competent to deal with it, and applications for warranty against other persons 
ooncerned in that offence should be made to the Magistrate before whom the case 
is, and to no other Magistrate.* 

Notice of transfer. — Notice of transfer should be served upon the parties so 
as to enable any orjeither of the parties to come forward and show cause why such 
transfer riiould not be made.* 

Sub-section (2). — Under this sub-section a Magistrate of the first class* even 
duly empowered to transfer cases* can only transfer an inquiry or trial relating to an 
offence.^ 

* LolU Mohan MoOra v. Surja Kania (1913) 30 All. 166. 

Aehariee^ (1901) 28 Cal. 709. Belilias, (1869) 12 W. R. (Cr.) 58. * 

' * Cfnntanum Sin^, (1907) *85 Cal. • Golapady Sheikh, (1900) 27 Cal. 

248 ; Munna, (1901) 24 All. 151. 979 ; Ajab Lai, (1905) 32 Cal. 788 ; 

* SaiishChandrav.Re^endraNarain, Arn^ Majhi, (1919) 46 Cal. 854. 

(1895) 22 Ual. 898. * TeacoUa Shekdeag, (1882) 8 CaL 

* Sutffa Kania Ray Chawdhty, (1904) 398. 

81 CaL 850; Sarai Chunder Roy v« ** Akbar Khan v. Demi lAi, 

Repin Chandra Roy, (1902) 29 Cal. 889. (1900) 4 C. W. N. 8214 But see SaRah 

* Hidizar Rahemian v. ^miftal Haque, Chandrt^ v. Retfendra . Naraln, supm ; 

[19411 1 ^1. 68. Munna, supra.V 

* Baahir Husain v. AH Husain, » 
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5« * Who Is competent under this Ckide to try the accused or commit him 
for tiiaL* — ^This sub-section does not authorize a District Magistrate to transfer for 
trial to a subordinate Magistrate cases which are not within the powers of that 
Magistrate to try.^ If the Magistrate to whom a case is transferred lacks jurisdiction 
to try the cam, the order of transfer is bad in law.* 

' 6. *Such Magistrate may dispose of the case accordingly.* — ^If any 
evidence is recorded by the Magistrate feom whose Court the case is transferred it 
should be recorded again by the Magistrate to whom it is transferred. He must 
re-summon the witnesses.* 

1 93. (I) Except as otherwise expressly provided by this Code' or 

Cognizance of by any othei law for the time being in force, no Court 
olfences by Courts of Session shall take cognizance of any offence as a 
of Session. Court of original jurisdiction unless the accused has 

been conunitted to it by a Magistrate duly empowered in that behalf. 

(2) Additional Sessions Judges and Assistant Sessions Judges shall 
try such cases only as the Provincial Government by general or special 
Older may direct them to try, or as the Sessions Judge of the division, 
by general or special order, may make over to them for trial. 

COMMENT. — This section provides for the ordinary original jurisdiction of 
Courts of Session. No Court of Session can take cognizance of any offence as a 
Court of original jurisdiction in the absence of a commitment by a competent 
Magistrate. Trial of a person who is not committed to the Sessions Court is uUrm 
virefJ 

Section 28, supra, provides for the offences which the Sessions Court may try. 

Object. — The object of restricting a Sessions Court from taking cognizance of 
any offence, except in certain cases, unless the accused person has been committed 
by a Magistrate, is to secure to the accused a preliminary inquiry, which affords 
him an opportunity of becoming acquainted with the circumstances of the offence 
imputed to him and enable him to make his defence.* The law contemplates 
that in the serious cases of yhich a Court of Session may take cognizance, the accused 
should have some informatioo of the case he has to a&swer.* 

1. * Except as^otherwise expressly provided by this Code. * — Except in 

cases in which a Court of Session is expressly empowered to take cognizance of an 
offence as a Court of original jurisdiction, it has no power to do so unless a commit- 
ment has been made by a Magistrate duly empowered in that behalf.* 

See 88. 478, 480 and 485, infra, as to the cxce]^ted cases. 

Sub-section (2). — This sub-section gives the Sessions Judge the power of 
distribution of business subject to the general or sjiecial orders of the Provincial 
Government. It does not confer on the Sessions Judge the power to transfer appeals 
to the Assistant Sessions Judge. The word “ cases ** does not include ** appeals.*** 

Cn^niMnoe of 194. (7) The High Court may take cogni- 
oflimce. by High zance of any offence upon a commitment made to it 
in manner hereinafter provided. 

* Khandu demi, (1896) Uniep. Cr. * M. K. Hama Varma Raia, (1881) 

C 888. 8 Mad. 861. 

* MatMra v. Howto, (1980) 16 • * CMmto Vedagiri CheM, (1881) 4 

ijirff- 408. 297. 

* BdMr jQton. (1898) 14 4U. 846. * Maubt Khan, (1907) 27 A. W. M. 

* Rama nOan, (1888) 18 Mad. 868 ; 178. 

Jaged Chandra MaR, (1804) 8» C^al. 60. • Abdad Razak, (1916) 87 AIL 288. 
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Nothing herein contained shall be deemed to affect the provisions 6t 
any letters patent granted under the Indian High Courts Act» 1801, or 
the Government of India Act, 1915 , or the GrOTemment of India Act^ 
1985 , or any other provision of this Code. 

(2) (a) Notwithstanding anything in this Code contained, the 
^ ^ - Advocate (^neral may, with the previous sanction of 

Provincial Government, exhibit to the High 
Court, against persons subject to the jurisdiction of 
the High Court, informations for all purposes for which Her Majesty’s 
Attorney General may exhibit informations on behalf of the Crown in &e 
High Court of Justice in England. 

(5) Such proceedings may be taken upon every such information as 
may' lawfully taken in the case of similar informations filed by Her 
Majesty’s Attorney General so far as the circumstances of the case 'and 
the practice and procedure of the said High Court will admit. 

(c) All fines, penalties, forfeitures, debts and sums of money 
recovered or levied under or by virtue of any such information shall form 
part of the revenues of the Province. 

(d) The High Court may make rules for carrying into effect the 
provisions of this section. 

COMMENT. — ^This section provides for the trial of criminal cases by the 
High Court. 

An ex-officio information under this section should contain a statement of 
the cdmrge as certain and detailed as an indictment.^ 

Gommitment by Coroner. — An inquisition drawn up by a Coroner under 
the Coroners Act against an accused person, although it may have the effect of 
a valid commitment upon which the High Court in the exercise of its original 
criminal jurisdiction may act, has not that effect until it has been accepted by 
the High Court, and the officers of the Crown have drawn up a charge in accordance 
with it. Such a commitment by the Coroner does not of itself oust the jurisdiction 
of a Presidency Magistrate to inquire into, commit or try the case ; and until the 
High Court h^ accepted such commitment, any order of acquittal or discharge 
made by such Magistrate in the case will be operative subjelH; to the discretion of 
the Higb Court whether it should take action upon the inquisition of the Coroner 
as an effective commitment. After a Coroner has drawn up an inquisition against 
a person and committed him to prison, the High Court alone is empowered to release 
him on bail.* 

198. (i) No Court shall take cognizance^ — 

(a) of any offence punishable under sections 172 to 188 of the 
Prosecution for Indian Penal Code, except on the complaint in writ- 
eontempt of lawful ing of the public servant* concerned, or of some 

authority of public o&cr public servant to whom he is subordinate 
servants. ^ ' 

(5) of any offence punishable under any of the following sections 
PiYMieoutlon Ibr same Code, namely, sections 198^ 194, 195, 196, 

certain offences 199, 200, 205, 206, 207, 208, 209, 210, 211 and 228, 
against public when such offence is alleged to have bwn committed 
Ju&tioe. Qi. relation to, any jproceeding in wy Court,^ 

* Dwarkanaih Vcfma, (1988) 86 * JcgurSisar ^ofsf, (1908) 81 W. 1. 

Bom. L. R. 807, P. C. 
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except on the complaint in writing of such Court/ or of some other 
Court to which such Court is subordinate/ or 

(e) of any offence described in section 468 or punishable under sec* 
Prosecution for section 475 or section 476 of the same Code» 

certain eBenc^ when such offence is alleg^ to have been committed 
Uting tod^ments by a party to any preceding in any Court in rerpect 
glYen in evidence. ^ document produced or given in evidence^ in such 
proceedingii except on the complaint in writing of such Court, or of 
some other Court to which such Court is subordinate. 

(2) In clauses (b) and (c) of sub-section (I), the term Court ’’ 
includes a Civil, Revenue or Criminal Court, but does not include a 
Registrar or Sub-Registrar under the Indian Registration Act, 1877. 

(8) For the purposes of this section, a Court shall be deemed to be 
subordinate to the Court to which appeals ordinarily lie* from the appeal* 
able decrees or sentences of such former Court, or in the case of a Civil 
Court from whose decrees no appeal ordinarily lies to the principal Court 
having ordinary original civil jurisdiction within the local limits of whose 
jurisdiction such Civil Court is situate : 

Provided that — 

(а) where appeals lie to more than one Court, the Appellate Court 
of inferior jurisdiction shall be the Court to which such Court shall be 
deemed to be subordinate ; and 

(б) where appeals lie to a Civil and also to a Revenue Court, such 
Court shall be deemed to be subordinate to the Civil or Revenue Court 
according to the nature of the case or proceeding in connection with 
which the offence is alleged to have been committed. 

(4) The provisions of sub-section (7), with reference to the offences 

iiam<^ therein, apply also to criminal conspiracies to commit such 
offences and to the abetment of such offences, and attempts to commit 
them. • • 

(5) Where a complaint has been made under sub-section (7), clause 
(a), by a public servant, any authority to which such public servant is 
aul^rdinate may order the withdrawal of the complaint and, if itdoes so, 
it shall forward a copy of such order to the Court and, upon receipt 
thereof by the Court, no further proceedings shall be taken on the com- 
plaint. 

COMMENT. — Sections 105 to 100 arc exceptions to the general rule that 
any person, having knowledge of the conunission of an offence, may set the law 
In motion by a complaint, even though he is not personally interested or affected 
by the offence.^ This section must be read along with s. 476, infra. 

The operation of this section is only c^pfined to certain offences under the 
lodlaa Penal Code. ^ 

Object. — This section was amended by Act XVllI of 1928, s. 47, to prevent 
prosecutions by private persons, ftie object of the amendment was to stop private 
persons from obtaining sanction as a means of wreaking vengeance and to give 
the Court bill disoietiow In deciding whether any prosecution Is necessary or not. 
Sanetion to prosecute cannot now be granted to a private person,* Private proeeca- 

* Cfaneah Naraifan^ Sdihep (1889) * Oqfiir Baud SaMf (1924) 26 

18 Bom. 600. ^ Bom, L. R. 1288. 
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tion, in every case* is more likely to be inspired by the avenging spirit and* indeed* 
in a system of criminal administration, where the party wronged* rather than a public 
official, is given the conduct of prosecution, the vice of over-eagemess to obtain 
convictions predominates. The evil may not be avoided altogether. But at least 
in the case of offences where the act to a great extent affects the dignity and prestige 
of the Courts concerned, it is deemed inexpedient to allow such acts to be the sports 
of personal passions.* 

Under the old section private persons could launch a prosecution with the 
sanction of the public servant concerned in cl. (a) or of the Court in els. (6) and (r). 
Under the present section only the public servant concerned or his superior can 
move under cl. (a) and the Court or the Court to which it is subordinate can move 
under els. (6) and (c). 

No private person can now prosecute anyone for committing offences specified 
in els. (a), (6) and (c) before a public servant or a Court. 

Scope. — The scope of this section as regards the making of complaints is not 
restricted to the Courts detailed in s. 476, namely civil, revenue and criminal Courts. 
There may be Courts outside the three classes which may properly come under 
this section.* 

The provisions of this section do not apply to defamation and a person who 
is cfelkmed by a witness when in the witness*box is at liberty to file a complaint 
against his defamer. It is not necessary that the Court should itself complain 
or that the sanction of the Court should be obtained.* 

Sub-section (1). — 1. *No Court shall take cognisance.* — ^This section 
merely prohibits the entertainment of a complaint in a Court governed by the 
Criminal Procedure Code without a complaint in writing of the public servant as 
required by d. (o) or the Court or Provincial Government as required by els. (6) 
and (c). 

Clause (a), — The offences referred to in this clause relate to contempts of 
the lawful authority of public servants (Chapter X, Indian Penal Code). This 
cslauM requires a complaint in writing of the public servant concerned, or of some 
public servant to whom he ^ subordinate, before a Court can take cognizance of 
these offences. 

2. * Except on the complaint in writing of the public servant, eta*— 

** Public servant’* is defined in s. 21, Indian Penal Code. The responsibility 
for prosecution under the present section rests upon the public servant or Court 
entirely, such a prosecution being a very different thing from a prosecution instituted 
on the complaint of a private party and merely sanctioned by the Court under the 
old section. 


The complaint is to be made in writing in qtder to remove the inoonvenienoe 
which might be felt if it was made incumbent on the public servant to attend the 
Court and to appear before the Magistrate in order to lodge the complaint. 

3. * Or of some public servant to whom he Is subordinate.* — The word 
** subordinate ” means inferior* and bound to obey lawfhl orders of bis offleia l 
superior. Although police-officers in a district are generally subordinate to the 
District Magistrate, the subordination contemplated by this section is not such 


* Xedhr Nath Sen v. Amu^ Raton 

Sanyai, 1 Cal. 278. t. 

* Hm Charon Kundu v. Ranshi 
Charon De, {1840] 2 Cal. 14. 

* NaUappa Otmndan v. Chinnammait 

Mad. 158; SoUah Chandra 


ChakrasoarH v. Bam Doval De, (1620) 
48 Cal. 888, s« b.; Muhammad lea v. 
Nazim Hueain. [16401 All. 814 ; MsC. 
Binia, [1687] Nag. 8a8c Chatatai v. 
Phuiehand, 11687| >18^425. 
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•ubordlnation. That auboidliiatioD oontemplateB some auperior officer of polioe.* 
A Subordinate Judge can grant a lanction to prosecute in respect df an offence 
oonunitted before a Commissioner appointed by him.* 

Clause * In, or In relation to, any proceeding in any Court.* — 

The offence ibust have been committed ** in, or in relation to, any proceeding in 
any Court.”* These words are very general and are wide enough to cover a pro* 
eeeding in contemplation before a criminal Court, thou|^ it may not have begun 
at the date, when the offence was committed.* They should not be construed 
narrowly. An offence which Is committed in or in relation to any proceeding in 
the trial Court is also committed * in relation to * the appeal in the appellate Court. 
For example, the offence of perjury, although it was committed in the trial Court, 
must be deemed to have been also committed in relation to the appeal in the appellate 
Court. Because the person com^tting it does it with the intention of influencing 
the proceedings in the trial Court as well as in subsequent proceedings if there vras 
an appeal.* 

The Court before whom the offences specified in this clause are committed 
or the Court to which such Court is subordinate must file a complaint in writing 
if it is of opinion that proceedings should be taken in the interest of justice.* The 
power of a Court to complain in respect of offences mentioned in this clause is not 
restricted, as under clause (c), to the parties before it.'^ 

As to the definition of ” Court ’* sec s. 6, supra. The word “ Court*” is 
used in a very wide sense. It has a wider meaning than the words ” Court of 
Justice ” in s. 20 of the Penal Code. It means the Court whose duty it is to 
consider evidence and to decide whether it is true or false.* See sub-section (2) 
as to the extended meaning given to the word ” Court.” It will include a tribunal 
empowered to deal with a particular matter and authorized to receive evidence on 
that matter in order to come to a determination, e.g. tribunal formed under the 
Calcutta Improvement Act.* It does not include a Court in an Indian State.^* 

5. * Such Court.* — ^The words ” such Court ” include the successor of the 

Judge before whom offence is alleged to Irnve been committed.' ' When a suit 
is tried by a Judge of tke^Iigh Court, the term ‘ Cohrt * must be taken to mean 
the High Court.'* The complaint required by this section is the complaint of the 
Court in which the documents were given in evidence and not of the trial Judge only, 
and there is nothing to prevent any Judge of the High Court from dealing with the 
matter.'* 

The Registrar of the Presidency Small Cause Court is not a ” Court ” unless 
he has been in some way or other specifically empowered to be a Judge.'* 


* Ramasory Lall, (1000) 27 Cal. 452. 

* Nana Khanderao^ (1027) 20 Bom. 
L. R. 1476. 

* Qcfoind Panduratigi (1020) 45 Bom. 
668, 22 Bom. L. R. 12U0. 

* Vasudeo, (1022) 24 Bom. L.. R. 
1158. 

* Sheo Narain Jafa, (1031) ^ All. 
790 ; Hasam, (kOdfi) 86 Bom. Li. R. 221. 

* Maneklalt 0026) 28 Bom. L. R. 
1206. « 

V 9yed Khan^ (1025) 8 Ran. 808, 

Saadut* Jhi Kh^, (10OT) 11 C.- 
W. N. 900 ; BibkooUbhoothan ’Adhikati 


v. Khemehand Chururia^ (1034) 61 Cal. 
792. 

* Nanda Ltd v. Khdra Mohan, 
(1018) 45 Cal. 585. 

'* Mulljibhai Hirahhai, (1025) 27 
Bom. L. R. 1063, 40 Bom. 860. 

" Bahadur v. Eradtdnllah, (1910) 
87 Cal. 042, F.a. ; Nawal Singh, (1012) 
84 All. 303. i 

■* Bai Kasturbai v. Vanmalidas, 
(1025) 40 Bom. 710, 27 Bom. L. R. 616. 

'* Varadarojulu, [1037] Ma^. 612. 

•* Varodaramanujalu v. Kau¥ianoor, 
[1043J Mad. 600. 
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6. *Some other Court to which such Court is subordinate*’ — 
Legislature has not confined the right to oonqilain to the Court before which the 
offence is oommittedy but has conferred it also on the Court to which it Is subordinate^ 
The word BubonUnate ” is explained in sub-section (J). Thus» the Court of 
an Assistant Collector is not subordinate to that of the Magistrate of the district,^ 
but he is subordinate to the District Judge,* 

Clause (c)« — 1 * * Offence. • . .committed by a party to any proceeding 
in any Court in respect of a document produced or given in evlclence*’ — The 
Allahabad High Court has held in a full bendi case that this clause applies only to 
oases where an offence, mentioned therein, is committed by a party, as sucdi, to a 
proceeding in any Court in respect of a document which has been produced or given 
in evidence in such proceeding. The words committed by a party to any pro- 
ceeding ” should be interpreted to mean ** committed by a person who is already 
a party to a proceeding.*’* Where, therefore, certain directors or cheers of a 
company had been forging the books and accounts of the company, and such persons 
were subsequently parties to liquidation proceedings in Court, no complaint by the 
Court was necessary under this clause for the prosecution of those persona for forgery, 
inasmudi as the documents were not forged byaparty as such to the liquidiation 
proceedings and the offences were not committed in or in relation to those proceed- 
ings.* The High Courts of Calcutta,* Madras,* Lahore,^ and Rangoon* have held 
that this clause also applies to cases where the offence is committed before the offender 
becomes a party to a proceeding in Court. The Bombay High Court has followed 
this view. It has held that under this clause the Court has to see whether the 
offence in respect of which it is asked to take cognizance is alleged to have been 
committed by a party to any proceeding 'in any Court and in respect of a docniment 
produced or given in evidence in such proceeding. The bar contained in this clause 
applies if at the time when the Court is asked to take cognizance of a complaint the 
accused is a party to proceedings in a Court in which the document has been produced 
or used in evidence. It is immaterial that the forgery has been committed by sudi 
party before the proceedings were taken.* 

The word “ party ” does not include a witness in proceeding. It there- 
fore follows that a witness may be prosecuted by a private person and it is not 
necessary that the Court should be the complainant.'* Similarly it does not include 
the guardian or next friend of a minor who is a party to a suit.** According to the 
Lahore High Court there is nothing to prevent the trial of an abettor of an offence 
committed by a party to a proceeding in Court without a complaint by the Court 
concerned.** The Bombay High Court has held that the abettor could not be tried 
exccq>t on a complaint by the Court concerned.** 

*• NaroUttn JJas, (1888) 6 All. 08. Ran. 180. 

* Shankar Dial v* A, M. VenabkBp * JkukiimpaYtlkn^a, (1086) 3B Bom. 

(1806) 10 All. 121. L. R. 440, 60 Bom. 756, Noor Mahomed 

* Kushal Pal Singh, (1081) 58 All. v. Kaikhoaru, (1002) 4 Bom. L. R. 268, 

804, F.B. ; Bishan Sahai Vidyarihi, distinguiriied and doubted. < 

[1087] All. 770. ** ^ Devji valad BhaoaM, (1808) 

* Bishan Sahai Vidyarthi, ibid. ' 18 Rom. 581 ; Ddd Lai Dhetfadari 

* NaHni Kanta Laha v. Anukul Oaahai, (1011) 15 C. W. N. 566. 

Chandra Laha, (1017) 44 Cal. 1002. ** MaUappa T^^iir(1086)68 Bom. 

* See Parameswaran Namhudri, L. R. 064. 

(1015) 80 Mad. 677. » ** Fakir Sindh, (1028) 10 Lab. 442; 

* kOudraH Ram v. Mahasa Bam, Ghanaham iSfogA, (1010) 82 All. 74. 

(1024) 5 Lah. 550. ** DlkmddwJlOlO) 12 Bom. 

* Maung Po Thin v. Ma Ma, L. R. 888. S, 

(1088) 88 Cr. L. J. 010, [1082) A. 1. R. 
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As to the definition of ** dooument ** see the Indian Evidence Act» s. 8* The 
void ** pfroduoed ** will cover evwy doemnent that has been filed or put into 
Court. The ** production ** of a doconient In Court is not the same thing u* 
** giving it in <^denoe.’* A document produced in Court means one whicfii is pro* 
duoed fbr the’^puipoae of being tendered in evidence or for some other purpose.* 
A document Is ** given in evidence ** whNi It is handed over by the person tendering 
ft to the Court, even though on inspection the Court rejects It as evidence for Insu** 
flBciency of stamp or want of registration.* or returns it to the party producing it 
and does not take it on the file.* The Patna High Court has held that where the 
accused is not a party to the production of the document, sanction of tiie Court is 
not necessary to prosecute him.* According to the Bombay Hlg^ Court this clause 
Is wide enough to cover a document produced or given in evidence In the course of a 
proceeding, whether produced or given in evidence by the party who is alleged to 
have committed the offence'or by anyone else.* 

The documents in connection with which the offences are alleged to have |>een 
committed must have been actually produced in Court in the suit in which the offences 
are said to have been committed. If the document is not produced in Court but is 
disclosed in an affidavit filed therein and is filed in the office of the Translator of the 
High Court for translation, no complaint by the Court is necessary.* 

* Such Court.* — Where the documents complained of are used in the Court of 
an Additional District Judge, the District Judge has no jurisdiction to pass an 
order directing a complaint to be made.* 

Sub-8e€:tlon (2). — ^The word ** includes ** is substituted for the word means** 
in this clause. 

The word “ Court *’ has becn'givcn a very wide meaning. 

Gases* — ^An Income*tax Collector is a revenue Court within the meaning of 
that term as used in els. (6) and (e).* A District Judge hearing an election petition 
luider the provisions of s. 22 of the Bombay District Municipal Act (Bom. HI of 1901). 
is a ** Court.*’* The Official Assignee does not beome a civil Court merely because 
he has a wide discretion ii\ deciding claims of persoi^p alleging themselves to be 
creditors of the insolvent, or because persons aggrieved by decisions of his can 
appeal to the Court frgm those decisions.** 

Sub-aectlon (3). — This sub-section Ispplies only where a complaint has been 
made under sub-section (i) (8) or (c) by a Court and not when a complaint has been 
made under sub-section (i) (a) by a public servant.** 

8* * Appeals ordinarily lie. ” — ^The Court which hears appeals only on transfer 

by a superior Court is not such a Court to which appeals ordinarily lie.** A decree in 
a special instance may be appealable to the High Court, still, as appeals from the 
Court of the First Class Subordinate Judge ordinarily lie to the District Court, the 

* Chipal Sidheahwaet, (1907) 9 Bom. * Hari Das Shaha v. Duiai Chandra 

' h. R. 785. Sadhuldian, [1942] 2 Cal. 456. 

s Niigindaa^ (1886) Unrep. Cr. C * Punamchand ManMai^ (1914) 88 
242. Cr. R. No. 10 of 1880. Bom. 642, 16 Bom. L. R. 446. f.b. 

* QukMumd Rupji^ (1925) 27 Dom. * Nan^damd Shivehand, (1912) 87 

L. R. 1089, 49 BAn. 799. Bom. 865. 15 Bom. L. R. 45. 

* Janardhan Thakur v. Baideo ** Beardsell ds Co. V. AbtkdCfunni 

Prasad Singh, (1020) 5 P.^L. J. 185. ^Sahib, (1012) 87 Mad. 107. 

* Bhau Vyanhaiesh, (1925) 27 Bom. ** Maini Misair, (1926) 6 Psk. 89. 

U R. 607, 48 Bopi. 608. » >* Subbamma, (1903)27 Mod. 124; 

* Munisamy Mudabiar v. Bt^arai^ Bam Charon v. TaripuUa, (1912) 89 

nam PiUai, (1922) 45 Mad. ^28. p.b. Cal. 774. 
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former is subordinate to the latter Court.^ 

A Magistrate who has been directed and empowered to hear appeals under 
the provisions of 8« 407 (2) of the Code is not the ** Court to which appeals ordinarily 
lie.*'* The Court of Additional District Magistrate is not the Court to which appeals 
against the orders of second or third class Magistrates ordinarily lie. Inhere a 
complaint was made by such a Magistrate after holding a preliminary inquiry* it 
was held that the complaint was lodged without jurisdiction.* Where a public 
servant is acting as a Court he is subordinate to the Court to which appeals lie from 
his Court. A first class Magistrate is subordinate to the Sessions Judge so also 
a District Magistrate is subordinate to the Sessions Judge.* 

The Court of a single Judge of the High Court is subordinate to the Division 
Bench of the High Court hearing appeals from such Court in certain cases.* 

Proviso* clause (a). — ^Where appeals from a Court lie to two different appel- 
late Courts, one of which is of inferior jurisdiction, then the appellate Court of 
inferior jurisdiction is the Court to which the original Court is subordinate. Appeals 
from the Court of a First Class Subordinate Judge lie to the High Court when the 
value of the subject-matter of the suit is Rs. 5,000 or more ; when the value is less* 
the appeal lies to the District Court. But for the purposes of this section the District 
Court is the Court to which the First Class Subordinate Judge's Court is subordinate.* 
Proviso, clause (b). — ^Appeals from a Court may In certain cases go to a civil 
Court and in other cases to a revenue Court. When there is dual jurisdiction, the 
question of subordination must be decided according to the nature of the case In 
connection with which the offence is alleged to have been committed. 

Sub-section (4). — ^The offences referred to in this sub-section include criminal 
conspiracies to commit them and abetment of such offences, and attempts to c^olnmit 
them. 

Sub-section (5). — ^This sub-section applies only in a case where a complaint 
Is made by a public servant. It does not apply where the complaint b made by a 
Court. 

196.* No Court shall take cogni7.aiice of any ofTence punishable 
Prosecution for undecT Chapter VI or IXA 6f the Indian Penal Code 

offences against the (except section 127), or punishable under section 

State. 108A, or section 158A, or sectifrn 294 A, or section 

* Anani Ramchandraf (18BQ) ll Bom. Reddy^ (1918) 42 Mad. 06; Shankar 

488 ; Maduray PiUay v. Elderton, Dial v. A. ill. Venables^ (1806) 10 All. 
(1895) 22 Cal. 487. 121. 

* Eroma Variar^ (1008) 26 Mad. 656. * DtiroMwaimi v. Sivanapandiap 

* Nazar Mohammad v. Hamam [1044] Mad. 048. 

Singh, [1038] Lah. 188. * Lakshman Sakharamf (1877) 2 

* Budiuddinp (1022) 47 Bom. 102, Bom. ^481 ; Ajiant Ramchandrap 'tl886) 

24 Bom. L. R. 810. 11 Bom. 488. 

» Panehalu Reddi v. Chinna Venkata 

* Bombay amendment.— rln the Province of Bombay this section b to be read ^ 
as if the words and section 171F so fqr as it relates to the offence of personation ** 
are inserted after the word and figures ** section 127.*’* 

The Punjab amendment. — In the Punjab^the section is to b^^read as indicated 
in the above amendment.* 

Central Provinces amendment.-i -In the Central Rrovinccs the section b to 
be read similarly.* 

* Bom. Act XXIX of 1085, s. 2. * Ceiftral Provinces %ct XDC of 

* mie Punjab Act I of 1086. 1086. , ^ 
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295A, or section 505 of the same Code, unless upon complaint made by 
Older of, or under authority feon^ the Provincial Government or some 
officer empowered by the Provinci^ Government in this behalf. 

COMMENT. — The offences described in this section are offenoes against the 
State or public morals, and unless the Provincial Government grant sanction no 
prosecution can be instituted. 

Chapter VI of the Indian Penal Code deals with offenoes against the State 
and Chapteif XXA, with offences relating to elections ; s. lOSA, with abetment in 
British India of an offence committed outside its limits ; s. 158A, with promoting 
enmity between classes ; s. 204A, with lottery ; s. 205A, with outraging religious 
fc^ings of any dass ; and s. 505, with statements conducing to public mischief. 

If a charge under one of the specified sections fails for want of sanction, the 
accused can be convicted for any minor offence for which no sanction is necessary.^ 
Section 195 provides for attempt or abetment of the offences enumerated in 
tliat section, but there is no similar provision in this section. 

1 . * Unless upon complaint made by order of, or under authority from, 

etc.’ — ^This section requires that the complaint should be made upon authority 
from the Provincial Government or some officer empowered by the Provincial 
Government in this behalf. The section is imperative in its terms and must be 
strictly compiled with. Any defect in procedure cannot be cured by s. 537.* A 
Court cannot take cognizance of the offences specified in the section without the 
(complaint as required by its terms.* 

Sanction given after the filing of the complaint does not fulfil the requirements 
of this section.* 

The authority under this section need not, in the case of the Provincial Govem- 
nient, be signed personally by the Governor ; it is enough if it is signed by one of 
his accredited and gazetted officers.* The sanction must be signed by the Chief 
Secretary to the Government. An order signed by the Deputy Secretary on behalf 
of the Chief Secretary is not legal.* 

IVherc the complainant omitted to name an ao&^d person, in bis petition 
of complaint made with the sanction of the Provincial Government to prosecute 
for offences falling within ss. 121A, 122 and 128 of the Penal Code, it was ^Id that 
the accused not so named stood discharged from the trial initiated on such a complaint, 
even though his name appeared in the sanction authorizing the complaint. Under 
such circumstances, proceedings cannot be held to have been duly instituted against 
the accused person under this section, and the defect cannot be subsequently 
remedied in the course of the trial.* 

* By order of, or under authority from. ’ — According to the Bombay High 
Court the section does not prescribe any particular fonn of order and does not 
reqiute an order in writing.^ The Madras High Court has held similarly that this 
^ section is a disenabling section, and should not therefore be construed with the 
' strictness applicable to an enabling section.* 

* AnanfPUranik, (1900) 25 Bom. 99 , * (Mullah v. Beni Madhab^ (1022) 

2 Bom. L. R. 658. . .50 Cal. 185. 

* Bhimaji Vetdcaji^ (1917) 42 Bom. • Jjolit Mohan Chukerbuliy, (1911) 

172, 20 Bom. L. R. 89 ; Chidmnbaram 88 Cal. 550, f.b. 

jPtOri, (1008) 32 Mad. 8, 19. « 7 Bal Gan&jtdhar Tihik, (1807) 22 

* P. Varadarn^ulu Naidu, (1019) Bom. 112, 150. 

42 Mad. 886. » * P. Varadttrajulu v. Public Prose- 

* Aputha Krishna JRioae, (1007) 33 cutor, Madura, (1018) .42 Mad. 180. 

Cal. 141. 

10 
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The Calcutta High Court has held otherwise. Where au order under thin 
section authorised a particular police-ofAcer to prefer a complaint of offences under 
88. 121A» 122, 123, and 124 of the Penal Code, or under any other eecHon of the said 
Code whiidi may be found applicable to the case, and the examination of the complainant 
also referred to the same sections, it was held that no complaint under s. 121 of the 
Penal Code was thereby authorised by the Provincial Government or in fact preferred, 
that the Magistrate had no power to commit thereunder, and that the defect was 
not cured by a subsequent order obtained while the case was before the Sessions 
Court, authorizing a complaint under the section which was not in fact made there- 
after ; nor did s. 532 of the Criminal Procedure Code apply in such a case. The 
Provincial Government cannot delegate to any other body or person the controlling 
power and discretion of determining whether cognizance shall be taken by the 
Court of an offence mentioned in this section, -and its judgment must be specifically 
directed to the particular section, and no other, under which the prosecution is to 
be carried on, and the order or authority should be preceded by a deliberated deter- 
mination in this respect. An order authorizing a complaint under certain [^ledfied 
sections ** or under any other sections found applicable if it means found by anyone 
other than Government, involves a delegation which cannot be sustained.^ 

Prosecution for 196 A. No Court shall take cognizance of the 

certain classes of offence of criminal conspiracy punishable under sec- 
criminal conspi- tion 120B of the Indian Penal Code, 
racy. 

(1) in a case where the object of the conspiracy is to commit either 
an illegal act other than an offence, or a legal act by illegal means, or an 
offence to which the provisions of section 196 apply, unless upon com- 
plaint made by order or under authority from the Provincial Government 
or some officer empowered by the Provincial Government in this behalf, 
or 

( 2 ) in a case where the object of the conspiracy is to commit any 
non-cognizable offence, or a cognizable offence not punishable with 
death, transportation o^ rigorous imprisonment for a term of two years 
or upwards, unless the Provincial Government, or a Chief Presidency 
Magistrate or District Magistrate empowered in^this behalf by the 
Provincial Government,^ 1^, by order in writing, consented to the 
initiation of the proceedings : 

Provided that where the criminal conspiracy is one to which the pro- 
visions of sub-section (^) of section 195 apply no such consent shall be 
necessary. 

COMMENT. — This sectiem applies only to a prosecution for conspiracy 
punishable under s. 120B, Penal Code, and not for abetment by conspiracy punidiable 
under s. 109, Penal Code.* ^ 

If the sanct^n is obtained alter the arrest of the accused, but before the exa- 
mination of the witnesses and the framing #f the charge, the requirements of this 
section are complied with.* A trial held on charge which did not require sanction 
along with such as were not cognizable without sanction could ndt be separated and 
the accused cannot be convicted of offeiiees which did notpequire sanction.* 

1 Barindra Kumar Gkose, (1909) * (1926) 54 Cal. 165. 

87 Cal. 407. * Ntbaranchandra f ^ Bhattacharya^ 

• dbdul Salim, (1921) 49 Cal. 578; (1929),57 Cal. 99. 

V. Jd. Abdul Bahman, (1924) 8 Ran. 95. 
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1. * Empowered in this behalf by the Provincial Government.’ — 
eiqiression governs ' District Magistrate ’ as well as * Chief Presidency Magistrate.’ 
Hence a Chief Presidency Magistrate has no power to give consent to the initiatio n 
of proceedings for an offence of criminal conspiracy unless he is empowered in this 
behalf by tlie Provincial Government.^ 

196B. In the case of any offence in respect of which the provisions 
PreUminary in- of section 190 or section 196A wpl]r» a District 
quiiy in dertain Magistrate or Chief Presidency Magistrate may, 
notwithstanding anything contained in those sec- 
tions or in any other part of this Code, order a preliminary investigation 
by a police-officer not being below the rank of Inspector, in which case 
such police-officer shall have the powers referred to in section 155, sub- 
section { 3 ). 

COMMENT. — ^The section provides for pTelimiiiary investigation by the police 
before complaints are made. 

197. (i) When any person who is a Judge within the meaning of 
Prosecution of section 19 of the Indian Penal Code, or when any 
Judges and public Magistrate, or when any public servant who is not 
servants. removeable from his office save by or with the sanc- 

tion of a Provincial Government^ or som^ liigher authority, is accused of 
any offence alleged to have been committed by him while acting or 
purporting to act in the discharge of his official duty.* no Court shall take 
cognizance’ of such offence except with the previous sanction — 

(а) in the case of a person employed in connection with the affairs 
of the Federation, of the Governor General exercising his individual 
judgment; and 

(б) in the case of a person employed in connection with the affairs 

of a Province, of the Governor of that Province exercising his individual 
judgment. • « 

( 2 ) The Governor General or Governor, as the case may be, exer- 
Power of Gov- cising his individual judgment may determine the 

emor General or person by whom, the manner in which, the offence or 
Governor as to pro- Offences for which, the prosecution of such Judge, 
eecutioo. Magistrate or public servant is to be conduct^, 

and may specify the Court before which the trial is to be h^ld. 

( 3 ) In relation to the period elapsing between the commencement 
of Part III of the Government of India Act, 1985, and the establishment 
of the Federation, the references in this section to the Federation and to 
the Governor General exercising his individual ju^ment shall be con- 
strued as references to the Governor General in Council. 

COMMENT. — This section is intended to guard against vexatious proceedings 
against Judges, Magistrates, and public servants, without the sanction of higher 
authorities. Th<| privilege of immunity from prosecution without sanction only 
extends to acts which can be shown to be in discharge of official duty.* 

Scope. — ^The protection given by thi^ section applies only to a person who is 
still a public servant at the time the i^rosecution is launched, but does not extend 
* • ^ * 

^ Gray, (1038) 86 Bom. L.^H. 320, * Piehai Pittai v. Bakmmdara Mu- 

58 Bom. 480. dnlg, (1085) 58 Mad. 781. 
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to a person who is no longer a public servant at that time* but was in offloe when 
the offence charged was said to have been committed. In order to prosecute such 
person no sanction under this section is necessary.^ 

1. *Not removeable from hie office, save by. . . .ProvInGlal Govern- 
ment.* — These words refer to public servant ** and not to Judge.** Sanction 
of the Government is necessary for the prosecution of a Judge but in the case of a 
public servant he must come within the category-of public servants not removeable 
from their office without the sanction of Government. The section does not apply 
to public servants whom some lower authority has by law or rule or order been 
/nnpowered to remove. It clearly intends to draw a line between public servants 
and to provide that only in tlie case of the higher ranks should the sanction of the 
Provincial Government to their prosecution be necessary. Thus an honoiaiy 
organiser of Co-operative Credit Societies,* or a police constable or a Sub-Inspector 
of police,* or a receiver appointed by a civil Court* does not come in this category 
though he is appointed by Government and can be prosecuted without a sanction as 

'‘contemplated by this section. 

2. * While acting or purporting to act In the discharge of his official 
duty.* — The officer concerned must be accused of having committed the offence 
complained of while he was acting or purporting to act in the discharge of his official 
duty.* It is not necessary that the act complained of should actually have been 
done while the public servant was acting or purporting to act in the discharge of 
his official duty. What the section requires is that the act shall be alleged to have 
been so done.* The section opplies to acts committed by a public servant under 
the cloak of bis official position, although those acts were not part of his duties.* 
The Patna High Court has held that an act which is the very contrary of the duties of 
a public servant cannot be said to be done by a public servant while acting or purport- 
ing to act in the dischaige of his official duties.* The act of taking ga bribe is not 
an act done in the execution of duty or purporting to be done in tlie execution of 
duty.* The offence must be so connected with the official act as to form part of 
tiie same transaction.** Where a Deputy Magistrate was engaged in demanding taxes 
from the inhabitants of awillagc for maintaining an* additional police force and 
immediately after he had tlireatencd the defaulters he turned towards the com- 
plainant and assaulted him, it was held that the alleged offence was connected with 
the official duty as to become inseparable from it, and that the sanction wovS 
necessary.** 

Where a Judge was charged with using defamatory language to a witness 
during the trial of a suit, it was held that the complaint could not be entertained by 
a Magistrate without sanction.** The test is not whether the particular act is withiii 
his powers, but whether he acted In the capacity with which heisclothcd. If hesimply 
uses his position as a public servant to commit an illegal act he will notbeacstii^as 

* Frascid Chandra Bancrji^ [1944] 57 All. 385. 

1 Cal. II3. * Afzdlur Ikdiman^ (1942) 22 Pat. Wf 

* Guldbmiyai, (1030) 32 Bom. D. ^ iS^. V. Paiil v. Vuanka$aawami» 

R. 1134. * [1939] Nag. 410. 

* Picked Pilhd v. Balasundara Mu-- ^ Afzalur Rahman ^ sup. 

daly, (1985) 58 Mad. 781. * Provime of RiAar v. RotnesAiear. 

* Maung Saw Maung v. Ma Me (1944) 23 Pat. 738 ; Hundey^ [1044] 

Shwe, [1939] Ran. 117. ' F.C.R. 202, 23 Pat. 517. 

* Gangarmu v. Venki^ (1028) 52 ** Ram Singh^ (1934) 14 Pat. 290. ^ 

Mad. 002, SivaTUTndkrishna Ayyar v. /{ntd. % 

Seshappa Naidu^ (1928) 52 347, ** Rai Kiishnaji, Jap. 

commented on ; Rai Kriahnaji, (1934) ' 
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such public ser\'ant. Sanction Ib not necessaiy where a public servant, in order to 
prevent encroaidinient on Government land, takes the law into his own hands by 
pulling down the encroachment and confining the person making it.^ The illegal 
act cannot be to have been committed under colour or in excess the duty or 


authority as a public servant. 

3« ' Take cognizance.’ — ^No Court can take cc^gnizanoe of an offence com- 

mitted by a Judge or a public servant in his public capacity without a sanction. 
But the complainant can be examined without a sanction. The accused cannot 
be summoned or evidence against him cannot be taken without a sanction. Until 
the sanction is obtained, the tribunal by which the offence is triable has no juris- 
diction, and a conviction founded on evidence taken without sanction is bad.* 

A sanction obtained subsequently does not validate the proceedings. 

4. * Sanction .* — A sanction is an order directing the prosecution of a certain 


person, and in the ordinary way that order is conveyed to the authorities who are 
responsible for initiating prosecution in the locality in question.* 

Sub-section (2). — ^This sub-section overrides the general rule in s. 177 as 
regards the Court of trial. The Governor General or the Governor may speciiy 
any Court. The sub-section does not require that the sanction should be addressed 
to any particular Court or officer, or that orders under it should necessarily be 
passed in every case.* 

198. No Court shall take cognizance of an offence falling under 
~ Chapter XIX or Chapter XXI of the Indian Penal 

biSS^^trart, Code OP under sections 498 to 496 (bo* incli^ve) 
defamation and of- of the same Code, except upon a complaint^ made by 
fences against some person aggrieved* by such offence: 
marriage. ^ 


Provided that, where the person so aggrieved is a woman who. 
according to the customs and manners of the countiy, ought not to be 
compelled to appear in public, or where such person is under the age ol 
eighteen years or is an idiot or lunatic, or is from sickness or infirmity 
unable to make a complaint, some other person^ay, with the leave of 
the Court, make a complaint on his or her behalf. 

Provided further that where the husband aggrieved by an o£fen<^ 
under section 494 of the said Code is serving in any of His Majesty’s^ 
armed forces under conditions which are certifiiHi by his Commanding 
Officer as precluding him from obtaining leave of absence to enable him 
to make a complaint in person, some other person authorised by the 
husband in accordance with the provisions of sub- section {!) of section 
199B may, with the leave of the Court, make a complaint on his behalf.f 

COMMENT. — Chapter XIX of the Penal Code relates to criminal breaches 
of contracts of service ; Chapter XXI, to defamation. Sections 408 to 496 relate 
offences against marriage. 

1. ‘ Complaint.’ — ^Thc complaint must be by the person aggrieved. The 

person aggrieved is the person affected or injured. A charge of defamation not 
contained in the complaint presented to the Magistrate, but added sub^uently 
by the Magistrate* upon statements made by the complainant in bis examination is 


1 Hanmant, (1920) 81* Bom. U. R • * Desaibhai, (1987) 89 Bom. L. K. 
7g9 1056. 

* PanharanP .XesAac, (1876) 7 B. t This proviso was added by Act 

H. C. (Cr. C.) 61. * ^ XXVm of 1948, s. 2. 

* UuiraDimBhvtt,{lW»)^eei\.7M. 
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not a l^sal complaint ** made by an aggrieved person so as to enable the Magistrate 
to take cognizance of the offence.^ 

2. * Person aggrieved.’ — It is impossible to lay down any inflexible rule for 

determining in every case whether the complainant is a person aggrieved by the 
offence alleged ; it must be determined in each case according to its own circum- 
stances whether the complainant can be said to be in a legal sense a person ag- 
grieved. 

The grievance referred to in the words ‘’person aggrieved” does not con- 
tenqilate any fancifhl or sentimental grievance; it must be such a grievance as 
the law can appreciate ; it must be a legal grievance and not 2 ^sUApro roHone vohnnias 
reason.* 

In bigamy» the person aggrieved b the husband* and not the father* or brother 
of the husband.* For the defamation of bb wife the husband is theaggrieved per- 
son.* The President of a Municipality b not the person aggrieved for defamation 
of the ofilciab of the Municipality.^ 

Where the alleged offence b def(*mation imputing unchastity toaHindu widow, 
her brother, with whom riie is residing at the time, is a “person aggrieved ” by such 
imputation, and it is competent to the Court to take cognizance of the ofiSenoe upon 
hb complaint.* 

1 99. No Court shall take cogni 2 sance of an offence under section 497 

Prosecution for or section 498 of the Indian Penal Code, except upon 
adultery or enticing a complaint^ made by the husband of the woman, or, 
a married woman. in his absence, made with the leave of the Court by 
some person who had care of such woman on his behalf at the time when 
such offence was committed : 

Provided that, where such husband is under the age of eighteen 
years, or is an idiot or lunatic, oi is from sickness or infirmity unable to 
make a complaint, some other person may, with the leave of the Court, 
make a complaint on his behalf. 

Provided further that where such husband is serving in any of His 
Majesty’s armed forces under conditions which are certified by his 
Commanding Ofiicer as precluding him from obtaining leave of absence 
%o enable him to make a complaint in person, and where for any reason 
no complaint has been made by a person having care of the woman as 
aforesaid, some other person authorised by the husband in accordance 
with the provisions of sub-section (1) of section 199B may, with the 
leave of the Court, make a complaint on his behalf.t 

COMMENT. — The object of thb section b* to prevent Magbtrates inquiring, 
of their own motion, into cases connected with marriage unless the husband or 

* Deokinandan, (1887) 10 All. 30. * ChMaiai v. Naikabhai, (1000) 25* 

* Daem Sardar v. Batu DhaUi, (1005) Bom. 151, 2 Bom. L. R. 665, fa. ; 

6 C. L. J. 88. " CheUam Naidu v. Bamasami, (1801) 14 

* DmUy Legal Remembrancer v. Mad. 870 ; Gturdii Sin^, (1024) 5 Lah. 

Soma Kahmi, (1889) 26 Cal. 386 ; Bai 301. » 

Buksbmoni, (1886) 10 Bom. 340 ; Bona- * Beauchamp v. Moore, (1002) 26 
nudi THpeihy, (1042) 22 Pat. 268. • Aiad. 48. • 

* JK^oia, (1900) 82 All. 78. * Thdkur Zkte Sat v« Adhar {Jhandra • 

* ImHazan, (1002) 25 Ail. 182; Jlfism‘,^1904) 82 Gal. 425- 

Ramnarayan Kapur, (1087) 80 Bom. t provbo was” added by Act 
L. R. 61, [1987] Bom. 244. XXVllI of 1948, s. 8. 



BEGS. 108-199B.] JURISDICTION OF CBIWNAD COURTS. 


151 


other person authorized moves them to do so.* 

Section 407, Penal Code, rdates to adultery ; section 408, to the offence of enti- 
cing or talcing away or detniplng with a criminal intent a married woman. 

1. *CSoit|plalnt.’ — The word “ complaint means a complaint ** as de- 
Aned in s. 4, el. (h), of the Code.* Informatkm lodged by the complainant before 
the police Is not a complaint.* The complaint must be of the qpedAc offence men- 
tumed^n *hia section, and not a complaint of any offence. The Court cannot add 
a charge of «an offence referred to in this section without a formal complaint in 
respect of that charge by the person speciSed.* 

An accused was charged with kidnapping or abducting a woman under s. 860, 
Penal Code, but the Sessions Judge, holding that the prosecution had foiled to 
prove either kidnapping or abduction, convicted the accused, on the evidence, of 
an offence under s. 4B8. In doing so he purported to act under s. 286 of the Code. 
The complaint before the Court had been made by the husband, but was only general 
in terms. It was held that the conviction was bad.* 

199 A. When in any case falling under section 198 or section 199, 

Objection by law- * person on whose behalf the complaint is sought 
fill guardian to com- to be made is under the age of eighteen years or is 
plain by person a lunatic, and the person applying for leave has not 
other tlmn person been appointed or declared by competent authority 
aggrieved. ^ ^atdian of the person of the said minor 

or lunatic, and the Court is satisfied that there is a guardian so appointed 
or declared, notice shall be given to such guardian, and the Court shall, 
before granting the application, give him a reasonable opportunity 
of objecting to the granting tiiereof. 

COMMENT. — This section was added by Act XVIII of 1928 in order to 
safeguard the rights of a legally a|^inted guardian. 

199B. (i) The authorisation of a husband given to another 

Form of authori- person to make a complaint on his behalf under the 
sation under second seednd proviso to section 198 or the second proviso 
proviso to section to section 199 shall be in writing, shall be signed or 
198 or 190. ^otherwise attested by the husband, shall contain a 

statement to the effect that he has been informed of the allegations 
upon which the complaint is to be founded, shall be countersigned by 
the Officer referred to in the said provisos, and shall be accompanied 
by a certificate signed by that ofRcer to the effect that leave of absence 
for the purpose of making a complaint in person cannot foi the time 
beiiig be granted to the husband. 

( 2 ) Any document purporting to be such an authorisation and 
complying with the provisions of sub-section (i), and any document 
purporting to be a certificate required by that sub-section shall, unless 
the contrary is proved, be presumed to be genuine, and shall be received 
in evidence. ^ 

o 

* Jaira Shekh v. lUaxat Shekh^ 218, 9 Bom. L. R. 148; ImatManp 

(1802) 20 Cal. 488. , , (1912) 14 Bom. U R. 141; Cheaum 

* Tara Prosad Laha, (1903) 80 Cal. (GRoro, (1002) 29 Cal. 415; see, oontni, 

910, F.a. m » * Jaira ShelA v. Beazai Shekh^ sup. 

* Ikid* ^ ^ Bantam AsaH, (1008) 27 Mad. 61. 

* laap Mahomed/ {IW^) 81 Bom. 



152 


thk criminal procrdubr code. 


[CUAP« XVI. 


COMMENT. — This section mus added by Act XXVIII of 1948, s. 4. It says 
that the authorisation i^ven under the second proviso to s. 108 or s. 109 ^ould 
be in writing and should be signed or attested by the husband. 


CHAPTER XVI. 

Of Complaints to Magistrates. 

200. A Magistrate taking cognizance of an offence on complaint 
Examination of shall at once examine the complainant upon oath,^ 
complainant. ^ and the substance of the examination shall be 
reduced to writing* and shall be signed by the complainant, and also 
by the Magistrate* : 

Provided as follo'ivs : — 

(a) when the complaint is made in writing, nothing herein con- 
tained shall be deemed to r^uire a Magistrate to examine the complain- 
ant before transferring the case under section 192 ; 

{aa) when the complaint is made In writing, nothing herein con- 
tained shall be deemed to require the examination of a complainant in 
any case in which the complaint has been made by a Com t or by a public 
servant acting or purporting to act in the discharge of his ofUcial duties ; 

(ft) where the Magistrate is a Presidency Magistrate, such examina- 
tion may be on oath or not as the Magistrate in each case thinks fit, 
and where the complaint is made in writing, need not be reduced to 
writing ; but toe Magistrate may, if he thinks fit, before the matter of 
the complaint is brought before him, require it to be reduced to writing : 

(e) when the case has been transferred under section 192 and the 
Magistrate so transferring it has already examineVl the complainant, the 
Magistrate to whom it is so transferred shall not be bound to re-examine 
the complainant. ^ 

COMMENT. — ^This Chapter lays down the procedure which a Magistrate 
empowered to take oognizonce of an offence should follow when a complaint is 
made to him [vide s. 100 (1) (a) ]. 

1. * A Magistrate taking cognizance of an offence on complaint shall 

at once examine the complainant upon oath.*^ — ^Ihe Magistrate must 
the complainant even though the facts are fully s^ out in the written complaint.^ 
The object of the examination is to find out whether the complaint is Justifiable 
or whether it is frivolous or vexatious.* The Magistrate must not refer the com- 
plainant to a police-officer. He is bound to receive the complaint, and, after examin- 
ing the complainant, to proceed according to law. . A different course would foster 
abuses, and defeat the purpose of the law, which is to give to persons wlio have been 
injured an access to justice independent of the j^lice.* A Magistiate is bound to 
examine the complainant and then can either Issue summons to the accused, or 

• • 

' * Saiifa Charon GAosev. The CMrnum of 1011 . 
of Utterparah MunicipaHiy, (1897) • Jankfdas Guru 

8 9- 12 Bom. 161 ; Lohenath 

• Oirdhari Lai, (1011) P. K. No. 11 Charan Mannf, (10!O8) 


(1887) 
Paira v. Sanipui 
80 Cal. 028. 
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Older au inquiry under b. 202 or dismise the complaint under s. 20i8.^ He must 
give the complainant or his pleader an opportunity of being heard.* 

The Calcutta High Court has held that when a complaint is presented on be- 
half of a pi/rdanoahin lady the Mag^rate may issue a commission to examine her.* 
The former Chief Court of the Pui^ab held to the contrary.* 

Omlaaion to examine complainant. — ^Where the accused is not prejudiced 
the omission to examine the complainant may be treated as an error of procedure 
foiling vithin4he purview of s. 587.* Such a course is inogular but does not vitiate 
the entire proceedings.* 

* Upon oath.* — ^Under the Indian Oaths Act, s. 6, an affirmation would do 
in the case of Hindus or Mahomedans. But where an accused person appears 
voluntarily before a Magistrate to answer a charge, the want of a complaint on 
oath becomes immaterial.* 

2. * The substance of the examination shall be reduced to writing.* — 
Proviso (b) makes an exertion in the case of a Presidency-Magistrate. In the case 
of other Magistrates the substance of the examination of the complaint should be 
reduced to writing and signed by the complainant. It is not a sufficient com* 
plianoe with the provisions of this section where a complainant, who has presented 
a written complaint, is merely called upon to attest the complaint on oath, no 
separate sworn statement of the complainant being recorded by or under the orders 
of the Magistrate to whom the complaint is presented.* 

3. * Shall be signed by the complainant, and also by the Magistrate.* — 
If the complainant refuses to sign he commits an offence under 8.180 of the Indian 
Penal Code. 

Proviso (oa). — When a complaint is made in writing by a Court or a public 
<9ervant, the examination of the complainant is not necessary. 

201. (I) If the complaint has been made in writing to a Magis- 
PiooeduiebyMa- trate who is not competent to take cognizance of the 

gisttate not compe- case, he shall return the complaint for presentation 

tent to take cogni- to the proper Court with syn endorsement to that 
ranee of the case. 

(2) It the complaint has not been made in writing, such Ma^txate 
shall direct the complainant to the proper Coiirt. 

202. (i) Any Magistrate, on receipt of a complaint of an offence 
Postponement for of wluch he is authorized to take cognizance, or which 

iMue of prooeM. has been transferred to him under section 192, may, 
if he thinks fit, for reasons to be recorded in writing,* postpone the issue 
of process for compelling the attendance of the person complained 
against,* and either inquire into the case himself* or, if he is a Magistrate 
otter than a Magistrate of the third class, direct an inquiry or investiga- 
tion to be made by any Magistrate subordinate to him, or by a police- 


^ Umer AK v. Sitfer Alt, (1880) 13 
Cal. 884. ) 

* Pant Bhuaatt Banajee v. Kemp, 
(1806) 10 C.W.N. 1086. 

* AUhaiftfimni DM v. Xishort ilfoAan 
Banerjee, (1814) 42 Cal. 18. 

« Saib DpOt (1886) P. R. No. 10 of 

1806. ^ p 

* MoflU, (1888) ll,Mad^ 448. See 


C^hidamboTcan (1908) 82 Mad. 8. 

* Baieshar, (1915) 87 AU. 628; 

Murphy f (1887) 0 All. 666 ; Gitdhari 
Led, (1911) P. R. No. 11 of 1911. 

» * SadasMoappa Pandurangappa, 
(1868) 5 B. H. C. (Or. C.) 29. 

* Kean v. Muhammad Bahhah, (1896) 
18 AU. 221. 
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officer^ or such other person as he thinks fit/ for the purpose of 
ascertaining the truth or feJsehood of the complaint : 

Provided that, save where the complaint has been made by a Court, 
no such direction shall be made unless the complainant has been examin- 
ed on oath under the provisions of section 200. 

(2) If any inquiry or investigation under this section is made by 
a person ^not being a Magistrate or a police-officer, such person shsffi 
exercise all the powers co^erred by this Code on an officer in charge of 
a police-station, except that he shall not have power to arrest without 
warrant. 

(2 A) Any Magistrate inquiring into a case under this section may, 
if he tiiinks fit, take evidence of witnesses on oath. 

(5) This section applies also to the police in the towns of Calcutta 
and Bombay. 

COMMENT. — The duty of a Magistrate receiving a complaint is set out in 
this section and consists in finding out whether there is any matter which cidlB 
for investigation by a criminal Court. This section empowers a Magistrate, if he 
sees reason to distrust the truth of a complaint of an offence, to postpone the issue 
of process for compelling the attendance of the person complained against and to 
direct a previous local investigation to be made by a police-officer for the purpose 
of ascertaining the truth or falsehood of the complaint.* 

1. * If he thinks fit, for reasons to be recorded In writing.* — ^The Magis- 
trate is bound to record the reasons before directing investigation if he, on examin- 
ing the complainant, distrusts the statement of the complainant.* He must specify 
the grounds for not acting on the complaint. The Court of revision can thus as- 
certain whether his discretion was properly exercised.* 

2. ‘ Postpone the issue of process for compelling the attendance of 
the person complained against. * — The Magistrate may, before issuing the process, 
under this section, take any preliminary steps for finding out whether the complaint 
is true or not. He may call upon the accused to show cause why a process should 
not issue against him. Thetoccused may appear or not Vn obedience to that, whereas 
under a process issued under this section the accused is hound to appear.* The 
practice which prevails in the Courts of Presidency Mogistiates, Bombay, of issu- 
ing a notice to the accused before issuing a process against him, is legal. If the 
Magistrate is satisfied with the accused's explanation he should dismiss the com- 
plaint.* The Madias High Court has in a fiill bench case held that unless a Magis- 
trate is satisfied from an examination of the complainant and his witnesses that 
there is a prima Ihcie case against the accused justifying the issue of a process undc^ 
s. 204, the Magistrate is not entitled to call upou the accused to appear before him 
even optionally and to have his say against the complaint.* 

3. * Inquire into the case himself.* — ^The Magistrate may inquire into the 
case himself before directing any investigation by a subordinate Magistrate or 
polioe-c^ccr. The inquiry need not he confined to the evidence of the complainant 
himself. The Magistrate may examihe such witnesses as he thinks fit.’ The 
complainant must he given an mportuni^ tp prove the truth of his complaint. 

. ^ Jan v. Bhoktnaih luUury^ * Viihhan Bkag€y% (1020) 30 Bom. 

(1011) 83 Cal. 880, 887. L. R. 642, 52 Bom.*448. 

* Baku Lai v. Pasupati, (1016) 27 * Appa poo Mudaliar v. Janaki 

C.W.N. 127. Ammal, (1026) 40 Mad. 018, vjb. 

^ fiaidya Nalh Sin^ v. ilftespratf, ^ JKgtifcueAaful, (180^ Uni^. Cr. C. 

(1886) 14 Cal. 141. 600, Cr. R. No. 27 of Ei08. 

« Tukar^nn, (1004) 6 Bom. L. R. 01. 
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But the accused should not be made a party to the pfoceedings ; nor allowed to- 
croes-examine the prosecution witnesses, or to adduce evidence for the defSenoe.^ 

The inquiry under this section is different irom the preliminary inquiry under 
Chapter XVIJEI. The Magistrate holding an inquiry under this section is not dis«^ 
qualified from trying the case himself.* 

4. * Direct an inquiry or inveatiftation to be made by any Magistrate 

subordinate to tiim, or by a police-officer, or by such other person as he 
thinks fit.*^Local investigation can be directed to a subordinate Magistrate 
and not to a superior Magistrate.* Where a Magistrate directs an investigation by 
the police, the police are bound to make a report to the Magistrate as the result of 
their investigation.* The report of such officer as well as the statements of the per- 
sons examined by him on which his report is based form part of the record of the 
case and the accused is entitled to have inspection and copies of both.* 

The Magistrate may direct' an inquiry or an investigation to be made by any 
person even tliough he is a clerk.* 

Proviso. — ^The Magistrate is bound to examine the complainant in order to 
ascertain the truth of the complaint where such examination is prescribed by thc- 
Code. 

203* The Magistrate before whom a complaint is made or to whom- 

^ - it has been transferred,* may dismiss the complaint,* 

plaint™”* ^ after considering the statement on oath (if any) of 

the complainant* and the result of the investigation 
or inquiry (if any) under section 202,* there is in his judgment no suffi- 
cient ground for proceeding.* In such cases he shall briefly record his 
reasons for so doing.* 

COMMENT. — ^Undcr tliis section a Magistrate may summarily dismiss a 
complaint if, after considering the statement on oath of the complainant and the 
result of the investigation under s. 202, there is no sufficient ground for proceeding. 
If proceedings are oiicc commenced against the accused, after he is summoned, 
a complaint cannot be dismissed under this sectiqp.^ 

The High Court or the Sessions Judge or the District Magistrate may order 
further inquiry to hermade into any complaint dismissed under this section {vide 
s. 486). 

The dismissal of a complaint under this section does not amount to an acquittal 
(vide s. 403, Expln., infira), 

1. * Magistrate before whom a complaint le made or to whom it haa 

been transferred.* — ^The complaint can be dismissed only by the Magistrate who 
has taken cognizance of it or by the Magistrate to whom it has been transferred for 
local investigation. 

2* ‘ May dismiss the complaint.* — Sections 200 to 208 must be read to- 

gether. A Magistrate may dismiss a complaint under s. 203 on any one of these 
three grounds. In the first place under s. 208 if he, upon the statement made by 
the complainant, reduced to writing under s. 200, finds that no offetice has been 
committed ; in the second place. If he distrusts the statement made by the com- 

* Bfdm Lai Sah, (1012) 40 Cal. 444. 54 Cal. 808. 

* Afumdo Chunder v. Baeu . * Maung Sheim^ [1041] Ran. 590. 

(1896) 24 Cal. 167. * Kanehan Cforhi v. Ham KMun^ 

* Bhiku Hpesein, (1012) 80 jCal. 1041. (1006) 86 Cal. 72. 

* Nurma^anieds (Ijm) 81 Bom. L. « Budhunbhai, (1801) Unrep. Cr. 
R. 84, 58 Bom. 880 ; ^^safNasya^ (1926) C. 544. 
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plainant he may also dismiss the complaint ; and in the third place, if he distrusts 
the oomplainant*s statement, but his distrust is not sufficiently strong to warrant 
him to act upon it, he may direct a farther inquiry as provided in s. 200, and he 
may either conduct this inquiry himself or depute a subordinate officer to conduct 
it. These are the three cases in which a Magistrate has power to dismiss a com* 
plaint under a. 208 and refuse the issue of process.”^ 

The reasons for dismissing a complaint should be based on inferences arising 
ficom or disclosed by (1) the complaint, (2) the examination of the cbmplainant, 
(8) the investigation, if any, made under the powers conferred by s. 202 of the Code. 
T^ provides a wide Reid. Anything outside it is extra-judicial and must be 
discarded.* 

Refusal to issue process against some of the persons charged with the com- 
mission of an offence is tantamount to a dismissal 9 f the complaint against them.* 

Fresh complaint. — ^The dismissal of a complaint under this section does not 
operate as a bar to the re-hearing of a fresh complaint on the same facts by the same 
Magistrate,* or by any other Magistrate presiding in the same Court,* even though 
such order of dismissal has not been set aside by a higher Court. The Madras and 
the Calcutta High Courts are of the opinion that any Magistrate having co-ordinate 
jurisdiction can take cognizance of such complaint.* llie Allahabad High Court, 
on the other hand, has held that it would be Contrary to sound principles to allow 
successive trials of complaints, based on the same allegations, by Magistrates pre- 
siding over different Courts, after the first complaint has been dismissed by a Magis- 
trate of competent jurisdiction.* The mere fact that a superior Court has dismissed 
a petition for revision would not bar the institution of a firesh complaint. But 
only in exceptional circumstances a second complaint would be entertained on the 
same fsets.* It is incumbent on the complainant to inform the second Magistrate 
of the dismissal of the first complaint.* A Presidency Magistrate is competent to 
re-hear a warrant case, under Chapter XXI of the Code, in whi<^ he has discharged 
the accused.'* 

Result of dismissal.— ^Dismissal of complaint uifder this section does not 
entitle the accused to compensation under s. 250." But he can prosecute the com- 
plainant for making a false charge under s. 211 of the Penal Code.'* If the com- 
plaint is dismissed without examining the CK>mplainant the Magistrate is not entitled 

' Baidya Naih Singh v. MuspratU * Ponnuswami Gaundan, (1081) 65 

(1886) 14 Cal. 141, 145; Lokenath Mad. 622, f.b. ; Dolegobind Doss, aup. 
POtra V. Sanyetsi Charon Manna^ (1903) * Bamanand, (1983) 56 All. 425, 

30 Cal. 928 ; Subal Chandra v. AhaduUat disapproving Ad/can Wumy (1899) 22 
(1926) 53 Cal. 606. All. lOff. 

* Mustafa v. Motilalt (1907) 0 Bom. * Allah JDiita v. Karam Bakhah, 

L. R. 742. (1030) 12 Lah. 0. 

* Girish Chunder Ghose, (1002) 29 * Mahadeo Laxman^ (1024) 27 Bom. 

Cal. 457. L. R. 852. 

* Ckinna Kaliappa Gounden^ (1905) ^ '* Dwarka Nath Mondul v. Bent 

20 Mad. 126, f.b. ; BoUgtMnd Doss, Madhdb Banerji, (1001) 28 Cal. 652, 
0900) 28 Cal. 211 ; RCtrti, (1911) P. R. f.b. ;r JyaHndra Noth Dam v. Hem 
No. 10 of 1911, F.B. ; W. C. Keymer^ Chandra BaWt (1908) aSFCal. 415. 

<1918) 86 All. 58 ; Kunji Lai, (1984) " Bhagwm Singh v. Hatmukh, (1906) 

56 AU, 990 ; Nga Pyu Di, (1908) « 29 AU. 187 ; Horphul v. Mankt$, (1006) 
2 L. B. R. 27, F.B. ; Namdeo, [1045] P. R. No. 8 of 1006. 

Nag. 608. *> Swfya HoHani, (1991) 6 C. W. 

* Bam Bharos v. Bdban, (1914) 36 N. 295 ; Qunanufny Sapui, (1899) 3 

All. 129. C.W.N. *f58. ^ 
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to sanction the prosecutim of the complainant.^ 

3. * After conelderlnf the statement on oath (if any) of the complainant. * 
— IVhere there is no statement on oath the Magistrate is bound to examine the 
complainant.* An order dismissing the complaint without examining the com- 
plainant Is illegal.* 

4. * Result of the investi^tion or inquiry (if any) under section 203.* 
— The Magistrate 'must must take into consideration the result of any investigation 
or inquiry. *But the section empowers the Magistrate to dismiss the complaint 
without any investigation* if after examining the complainant he considers there 
is no sufficient ground for proceeding.* 

5. * No sufficient ground for proceeding.* — Where the matter complained 
of relates to a dispute cognizable by a civil Court* the Magistrate should rehise to 
entertain the complaint. But where the act complained of amounts to an offence 
the Blagistrate should take action although a civil suit would afford the more con- 
venient or appropriate remedy.* 

6. * In such case he shall briefly record his reasons for so doing.* — 
The Magistrate is bound to record bis reasons where he dismisses the complaint ; 
otherwise it would be impossible for the High Court to consider whether the dis- 
cretion vested in the Magistrate has been properly exercised or not. Failure to 
record reasons is a direct disobedience of law and not a mere irregularity whiidi 
could be cured by s. 587.* 


CHAPTER XVII. 


Op the Commencement of Proceedings before I^Iagistbates. 


204. (i) If in the opinion of a Magistrate taking cognizance of 

Tofiii offence there is sufficient ground for proceedings 

e pr ss. the case appears to be, one in which* accordii^ 

to the fourth column of the second schedule* a summons should issue in 
the first instance* ke shall issue his summons for the attendance of the 
accused. If the case appears to be one in which* according to that 
column* a warrant should issue in the first instance* he may issue a 
warrant* or, if he thinks fit, a summons* for causing the accused to be 
brought or to appear at a certain time before such M^istrate or (if he has 
not jurisdiction himself) some other Magistrate having jurisdiction. 

(2) Nothing in this section shall be deemed to affect the provisions 
of section 90. 

(3) When by any law for the time being in force any process-fees 
or other fees are payable* no process shall be issued until the fees are paid, 
and* if such fees are not paid within a reasonable time* the Magistrate 
may dismiss the complaint. 


^ Ningappa ^Rayappa^ (1924) 48 

Bom. 860* 26 Boin. L. R. 183 ; Methadeo 
Singfis (1900) 27 Cal. 921. 

* Lokertad* Paira v. Sanyasi Charan 
Jdanna, (190r) 30 Cal. 923. 

3 yingappa;^Rayanpat sup. 

* Nawazi Singh Jndn Dfianuk, 

) ' 


(1017) 10 Cr. I 4 . J. 228. 

• ^Udas Muhkm, (1867) 8 W. R. 

(Cr.) 05 ; NUratan Sen v. Jog/esh 

Chundra BhuUachatjee, (1800) 23 Col. 
083. 

* :BatUrudilin Sircar v. dbdul 
(1012) 40 Col. 41. 
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COMMENT. — This Chapter relates to commencement of proceedings before 
Magistrates. Where an accused has been summoned to appear before a Magistrate, 
proceedings commence under this Chapter and the Magistrate cannot thereafter 
dismiss the complaint under s. 203.^ 

The Magistrate will issue process under this section if there be sufficient grounds 
for proceeding. If there be no sufficient grounds he Mrill dismiss the complaint 
under s. 203. The Magistrate in deciding whether process should issue must exercise 
a judicial discretion having regard to the materials duly placed bef 9 re him.* 

205. (2) Whenever a Magistrate issues a summons, he may, if he 

Magistrate may reason so to do, dispense with the personal atten- 

dispe^ with per- dance of the accused,^ and permit him to appear by 
sonal attendance of fiis pleader.* 

*®®'“®*** (2) But the Magistrate inquiring into or tr^dng 

th^ case may, in his discretion, at any stage of the proceedings, direct 
the personal attendance of the accused, and, if necessary, enforce such 
attendance in manner hereinbefore provided. 

COMMENT. — ^Under this section a Magistrate issuing a summons may dis- 
pense with personal attendance of the accused. The section covers every case in 
which a summons is issued. It is not oonfincrl to summons-cases only.* The 
Magistrate may direcd: the personal attendance of the accused at any stage of the 
proceedings. But if a warrant is issued against an accused person his personal 
attendance cannot be dispensed with.* 

1. * Dispense with the personal attendance of the accused. * — In criminal 

cases pardantishin women are not of right exempted from personal attendance 
at a Court.* Where a Magistrate issued a summons to a pardanashin woman alleged 
to be of good position, who was accused of an offence, it was held that the Magistrate 
should have dispensed with the personal attendance of the accused, and permitted 
her to appear by pleader, until such time as he had before him clear, direct, and 
reliable prima facie proof that the accused had a real charge to answer.* 

3. * Appear by his pleader.* — The only person who can appear in a case 

in which the personal attendance of the accused is dispensed with is a pleader. 
The term pleader ** is defined in s. 4 (r), supra. The accused may appoint his 
manager to appear in his stead and plead and do other acts on his behalf.’ 

Persons against whom proceedings are taken under Chapter VII of this Code 
ore accused persons, and they have a right to be defended by a pleader.* 


CHAPTER XVIII. 


Of Inquiry into Cases triable by the" Court of Session or High 

Court. 


206. (J) Any Presidency Magistrate, District Magistrate, Sub-« 
Power to commit division^ libigistrate or Magistrate of the first class, 
for trial. or any Magistrate (not being a Magistrate of the 


* Budhufdfhat, (1S91) Unrep. Cr. 
€. 644. 

* SvUbdl Chandra v. Ahadutta SheikUt 
<1926) 68 Cal. 606. 

* Busttfftali Adhikarini v. Budram 
KoKia, (1893) 21 Cal. 636. 

* Abdul Hamid, (1923) 2 Pat. 798. 


« 

* Farid-un-nisaa, ^882) 5 All. 02. 

« RaMm BOd, (1888) 6 All. 69; 
Kandamani, (1022) 46 Mad. 860. 

* XToroftsmtft (1026) 28 Bom. 

L. R. 102, 60 Bom. 260.« 

* Jheja Singh, (ISM) 28 Cal. 403; 
Girand, (10^8) 2^ All. 876. 
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tided class) empowered in tins behalf by the Provincial Government, may 
oonunit any person for trial to the Court of Session or High Court for 
any offence triable by such Court.^ 

(2) But, save as herein otherwise provided, no person triable by the 
Court of Session shall be committed for trial to the High Court. 

COMMENT. — The object of the law in providing that an inquiry shall be 
held before accused has to undergo a trial in the Court of Session is to prevent 
the commitment of cases in which there is no reasonable ground for conviction. 
This provision of the law is calculated, on the one hand, to save the subjects ftom 
prolonged anxiety of undergoing trials for offences not brought home to them ; 
and, on the other hand, to save the time of the Court of Session from being wasted 
over cases in wh^ the charge is obviously not supported by such evidence as would 
justify a convi^on.^ 

A Magistrate holding an inquiry under this Chapter has no power to declare 
an accused either guilty or innocent of the offence with which he is charged ; he is 
not a Magistrate holding a trial, and although the dividing line may often be very 
thin, he has no power to pronounce definitely either upon the guilt or innocence 
of the accused. He can discharge an accused person at any earlier stage of the in« 
quiry if he is satisfied that the case is groundless, but with this one exception, he 
has no option but to go on hearing all evidence produced before him, and by wl&ch- 
•ever side that evidence may be produced, and it is only after recording that evidence 
that he can consider whether there are or are not sufiicient grounds for an order of 
committal. 

1. * Offence triable by such Court. ’ — Such offences arc set out in Schedule 

II, ool. 8. Some of these are exclusively triable by a Court of Session; others 
triable also by a Magistrate, but in which the Magistrate cannot inflict adequate 
punishment upon the accused.’* 

Improper or Illegal commltmente. — commitment made with jurlsdic- 
tioii can only be quashed by the High Court {vide s. 215). Where a Magistrate 
without jurisdiction commits an accused to the Court ,of Session, the commitment 
is void.* Where the Magistrate has authority to commit but has no territorial 
jurisdiction in the plape where the offence is committed, the irregularity is cured 
by B. 581 unless there is a failure of justice.* 

See s. 532, infra^ which provides for the validation of irregular commitments. 

207. The following procedure shall be adopted in inquiries before 
Procedure in in* Magistrates where the case is triable exclusively by 

quiries preparatory a Court of Session or High Court, or, in the opinion 

to commitment. of the Magistrate, ought to be tried^ by such Court. 

COMMENT — A Magistrate who is competent to commit to the Court of 
Session may commit, not only cases exclusively triable by that Court, but also 
cases which In his opinion ought to be tried by that Court. If the Magistrate 
finds that the accused has committed an offence whiidi in his opinion cannot be 
adequately punished by him, there would seem to be nothing to prevent his com- 
mitting the casego the Court of Smion, notwithstanding the foot that in the sche- 
dule appended to the Code the case may be shown as triable by a Magistrate.* 


& LarJtman v. JwUa, (1882) 6 All. 

161 » 162 . ^ ^ 

* KayemuUA Mqndah (1^87) 24 
Cal. 420. f ^ 


* Alim MundUs, (1882) 11 C. t.. R. 65. 
« llqyan JSTufri, (1008) 26 Mad. 640. 

* KayemuUah Mandah sup. 
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1, * Ou^t to betried.* — Tliese words miut be read with s. 2A4 of the Code ; 

and a case whidh ought to be tried by a Court of Session is one which the Magistrate 
is not competent to try or in which in his opinion adequate punishment cannot be 
inflicted by hinu^ 

208. (i) The Magistrate shall» when the accused appears or is 
. brought before him, proceed to hear the complainant 
denoe ^ke in manner hereinafter provided all 

^ such evidence as may be produced in support of the 

K Ksution or in behalf of the accused, or as may be called for by the 
strate. 


( 2 ) The accused shall be at liberty to cross-examine the witnesses 
for the prosecution, and in such case the prosecutor may re-examine 
them. 


( 3 ) If the complainant or ollicer conducting the prosecution, or the 
Pmeess for pro- accused, applies to the Magistrate to issue process to 

duetion of fiirther compel the attendance of any witness or the produc- 
evidenoe. tion Qf ^^y document or thing, the Magistrate shall 

issue such process unless, for reasons to be recorded, he deems it unneces- 
sary^ to do so. 

( 4 ) Nothing in this section shall be deemed to require a Presidency 
Magistrate to record his reasons. 


COMMENT. — ^This section provides for the commencement of an inquiry. 

Sub-section (1). — All the persons who are alleged or known to have knowledge 
of the ISbu^s ought to be brought before the Court and examined.* If such witnesses 
are not called without sufficient reason being shown, the Court may properly draw 
an inference adverse to the prosecution. The only thing that can relieve pro- 
secutor from calling such witnesses is the reasonable belief that, if colled, they 
would not speak the tmtb.* 

It is not necessary that the prosecution should place before the Court all the 
evidence on which they with to rely at the trial. Evidence not produced in the 
committing Magistrate’s Court is admissible in the Sessions Court.* But only 
those witnesses who were examined in the Magistrate’s Coinrt can be bound down 
to attend in the Sessions Ckmrt.* 


A Magistrate inquiring into a case is not empowered to frame a charge or 
make out an order for commitment until after he had taken all such evidence as 
the accused may produce before him for hearing; otherwise the order for com- 
mitment would be bad.* He ought to do this even when the confession of the accused 
has been recorded, as confessions are often retracted at the trial.* 


Sub- section (2). — In an enquiry into cases triable by a Court of Session, the 
accused has no right to reserve cross-examination. The accused has a right to 
cross-examine the witnesses for tlie prosecution, but he must exercise that right^ 
after the examination-in-chief of each prosecution witness.* 


^ Pema, (1902) 4 Bom. L. R. 85. 

* Ram Sahai LaU, (1884) 10 Cal. 
1070. 

* Kaliprosonno Doas^ (1886) 14 Cal. 
245 ; Stanton^ (1892) 14 All. 521 ;* 
BarMandh (1892) 15 All. 0. 

* Jhabwala, (1983) 55 AIJ. 1040. 

* jldu 3 sammai Niamat (1986) 17 

Lab. 176, F.B., overruling Sher Bahadur, 


(1934) 15 Lab. 331. 

^*Ahmadi, (1898) 20 All. 264; 

Muhammad Uadi, (l(h>3) 20 All. 177 ; 
Kunwar, (1928) 46 All. 187. 

f Mahadu ^'Vitkdba, (1896) Unrep. 
Or. C. 842. 

• G. Baman, (192b) 57 Cal. 44 ; 
Saadat (1(126) 6^Pat.'329. 
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SutHsectlon (3). — A Hagistiate has a discretioot tor reasons to be recorded 
by hinif to refuse to summon witnesses under this 8ection» prior to his malting a 
commitment. Sub-section (J) contemplates the production of evidence by the 
prosecution or by the accui^ without the aid of the Magistrate. This sub-section 
contemplates the intervention of the Magistrate to secure the attendance of wit- 
nesses and In regard to the evidence the Magistrate has a discretion for reasons 
to be recorded by him to refuse to issue process. 

See 8. 237, injira, as to summoning the attendance of witnesses at the instance 
of the accused. 

1. * For reasons to be recorded, he deems it unnecessary.’ — A Magis- 

trate cannot refkise to take evidence tendered on behalf of the accused without re- 
cording his reasons.^ The Bombay High Court has held that the reasons recorded 
by the Magistrate for refusing to issue process to witnesses asked for by a party 
should be such as would be regarded valid and acc^table by the appellate Court.* 
The Patna High Court is of the opinion that the appellate Court has only to see 
whether the Magistrate has complied with the provisions of the section.* 

Under sub-secstion (4) a Presidency Magistrate is not bound to record his reasons. 

209. (I) When the evidence referred to in section 208, sub-sec- 

^en accused tions (i) and (3), has been tideen, and he has (if 
person to be dis- necessary) examined the accused for the puipose*of 
enabling him to explain any circumstances^ appear- 
ing in the evidence against him, such Magistrate shall, if he finds that 
there are not sufficient grounds for committing the accused* person for 
trial, record his reasons* and discharge him, unless it appears to the 
Magistrate that such person should be tried before himself* or some other 
Magistrate, in which case he shall proceed accordingly. 

(2) Nothing in this section sh^ be deemed to prevent a Magistrate 
from discharging the accused at any previous stage of the case if, for 
reasons to be recorded by such Magistrate, he considers the charge to be 
groundless. 

COMMENT. — ^Tliis section contemplates an order of discharge during an 
inquiry into an offence, triable by a Court of Session. If the evidence establishes 
that there are not sufficient grounds for committing the accused, the Magistrate 
must discharge the accused. But if the evidence establishes an offence triable 
by the Magistrate and one for which he can pass an adequate sentence on convio- 
timi, he should proceed as on a trial. 

1. 'Examined the accused. .. to explain any circumstances.* — It is 
the duty of a Magistrate, before committing accused persons for trial, to examine 
them for the puijKxse of enabling them to explain any circumstances appearing in 
the evidence against them. The effect of this section is that it is not left to the 
^discretion of the Magistrate who intends to commit to examine the accused. He 
is bound to examine them, and if he makes an order of commitment without such 
examination the order is irregular.* The discretion given by the law is not to be 
used for the purpose of driving the {focused to make statements criminating himself 
but that it can only properly be used for the purpose of ascertaining from the ac- 
cused how he is able to meet facts standing in evidence against him, so that those 

* Siia, (1876) Unrep. Cr. C. 100. * Saadai Afian, sup. 

* YeUappa 'Ihirgfitji Jadhav, (1029) « Pandora Tevan, (1000) 28 Mftd. 

31 Bom. U. IW. 52^ Saadai,^ Mian, 686 ; Mosaein Btikah, (1880) 6 Cal. 06. 
(1026) 6 Pat. 320, diss^ted^m. 

11 » 
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Cacts diould not stand against him uneicplained.^ The accused ought not to be 
examined with a view to filling up the gaps in the evidence for the i>rosecution.* 
See 8. 842» iftfra, as to the examination of the accused. 

2. * Not aiifflcleot grounds for committing the accused.* — In order to 
ascertain whether there are sufficient grounds for committing the accused, the 
Blagistrate may weigh the evidence, and if he discredits it, or if it does not Justify 

conviction, he should discharge the accused.* 

The words ** sufficient grounds for oommitting ** mean, net sufficient grounds 
for convicting, but refer to a esase in which the evidence is sufficient to put the 
acemsed on his trial, and such a ease arises when cn'cdible witnesses make statements 
which, if believed, would sustain a conviction. It is not necessary that the filagis- 
trate should satisfy himself Ihlly of the guilt of the accused before making a com- 
mitment. It is his duty to commit when the evidence for the prosecution is sufficient 
to make out a prima facie case against the accused, and he exercises a wrong dis- 
cretion if he takes upon himself to discharge an accused in the face of evidence 
which might justify a cionviction.* 'Where a Magistrate is clearly of opinion that 
the evidence for the prosecution is on the whole untrustworthy and that there is 
no reasonable probability of the case ending in a conviction, he ^ould not commit.* 
A Magistrate has a wide discretion in the matter of weighing the evidence 
produced on one side or the other. But in the exercise of such discretion, if the 
question of disdiaige, or commitment, is one merely of probabilities, the inquiring 
Magistrate ought rather to leave the decision thereof to the Court of Session than 
to make an order of discharge because in his opinion the accused ought to have 
the benefit of doubt.* Where the Magistrate entertains any real doubt as to the 
w^ht or quality of th' evidence, the task of resolving that doubt and assessing 
the evidence should be left to the Court of Session.^ 

3. * Record his reasons.* — It is necessary to record the reasons in order that 
the High Court may be in a position to consider whether the Magistrate has exer- 
cised his discretion correctly.* It is not necessary to write a judgment.* 

4. * Unless it appears to the Magistrate that such person should be 
tried before himself.* — ^Vfhere a case is triable by a Court of Session as well as 
by a Magistrate, and the Magistrate thinks that the punishment which he could 
inflict would be adequate looking to the circumstances of the case, he need not 
commit it to the Court of Session. But a Magistrate in grave cases should always 
commit. He ought not to treat them as less grave in order to give himself Juris- 
diction.^* 


1 Chtnibaah Ghoae, (1878) 1 C. L. R. 
486. 

* Basanta Kumar GhaUak, (1898) 
26 Cal. 49. 

* Lachman v. Juala^ (1882) 5 All. 
161 ; Bai ParvaH^ (1910) 86 Bom. 
168, 12 Bom. Li. R. 928; 'Kaiyan 
Singh, (1899) 21 AU. 265. 

* Varjvoandas, (1902) 27 Bom. 84, 
4 Bom. Ii. R. 779; Namdev Saivqfi, 
(1887) 11 Bom. 872 ; Hazara Singh v. 
Bishen, (1906) P. R. No. 14 of 1908 ; 
Mauhh (1928) 4 Lah. 09; Tarapadh 
Bizwaa v. Kai^pada Ghose, (1924) 61 

Bad ParvaH, (1910) 86 Bom. 168, 
12 Bom. Ii. R. 928 ; Tarh^ada Bimaz 


V. Kalipada Ghose, sup. ; Muhammad 
Abdul Hadi v. Baldeo, (1921) 44 All. 
67 ; Ganpai Lai, (1924) 46 AU. 587 ; 
Himlu, [1942] Nag. 488. 

* Fatlu v. PaBu, (1904) 26 All. 
504; Manikka PadayacM, (1925) 48 
Mad. 874. 

* Bai ParoaH, sup.; VadivandoB, 
sup. ; Maung Htin Gyaw v. Maung Po 
SeBt, (1926) 4 Ran. 471. 

* Maung HHn Qyam v. Maung Po 
Sein, ibid. 

* Hei RmH v. Gar^a Sakai, (1918) , 
40 AU. 615. 

>* Jianal Mohamad V. Moidam Sa, 

(1911)42 Cr. L.|J. 20.* 
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210. (1) 'When, upon such evidence bdnff taken* and such esaini* 
WhencbBigetoito nation (if any) being made, ue Magistrate is satisfied 
l)e ficaned. that there are sufficient grounds for committing the 

accused* for trial, he shall frame a charge* under his hand, declaring 
uith uhat offence the accused is charged. 

Cbame to be ex- ^ charge ha^ been framed, it 

piatwaij; copy sbaU be read and mcplained to the accused, and a 
nimitilied, to aoca- copy thereof shall, if he so requires, be given to him 
***** free of cost. 


COMMENT. — ^When the evidence referred to in s. 208 has been taken and 
the accused examined under a. 200, the Magistrate may ea/ther discharge the accused, 
or, if he finds that there are sufficient grounds for commitment, he shall firame a 
charge, and read and explain 'it to the accused. 

1. * Upon such evidence being taken.* — ^These words refer to evidence to 
bo taken under s. 208. Under s. 347, infra, a Magistrate may at any stage of a trial 
before him commit a case to the Court of Session or High Court. 

2. * The Magistrate is satisfied that there are sufficient grounds for 
committing the accused.* — A charge should be framed and commitment made 
only when the Magistrate is satisfied that there are sufficient grounds for coihmit- 
ting. The Magistrate ought to commit when the evidence is enough to put the 
accused on his trial, and such a case obviously arises where witnesses make state- 
ments which, if believed, would sustain a conviction. The weighing of their testi- 
mony in regard to apparent discrepancies is properly a ftmetion of the Court having 
jurisdiction to try the case. The words sufficient grounds for csommitting ** are 
not identical with suffidlent grounds for cscmvicting, since taken in that sense the 
provisions of the Code would enable the Magistrate virtually to supersede the 
Court of Session to which the cognizance of the case for actual trial belongs,^ 

3. ' Frame a charge.* — See s. 4 (c) as to the definition of ** charge *’. The 
mere fiTamiiig of a charge against the accused is distinct from, and does not amount 
to, an order of commitment which has to he made unddt s. 218. After the charge 
is framed the Magistrate does not become fundus officio in respect of the case. 
He can amend the char^ or proceed with the case himself ; he can consider whether 
he ought to commit or not. But once an order of commitment is passed under 
s. 218, the Magistrate has no power to proceed with the case.* 

211. (i) The accused shall be required at once to give in, orally 
List of < witnesses or in writing, a list of the persons (if any) whom he 
far defence on trial, wishes to be summoned to give evidence on his trial. 

( 2 ) The Magistrate may, in his discretion, allow the accused to 
Farther 1* t further list of witnesses at a subsequent 

Fortner is . iime ; and, where the accused is committed for trial 

before the High Court, nothing in this section shall be deemed to preclude 
the accused from giving, at any time before his trial, to the Clerk of the 
Crown a further^list of ^e persons whom he wishes to be summoned to 
give evidence on such trial. 


* Namdeo Saioqii, (IsSt) 11 Bom. 
3T2 ; Voaiioimdaa, (1902) 27 Bom. 84, 
4 Bom. L. R. *7791; Bai Parvaiii (1910) 
85 Bom. 168, 12 Bom. L. R. 928*; Bai 
Mokatomi, (1915) 17 R. 010; 

/ 


Aayon Sin^, (1890) 21 All. 265 : FaUu 
V. FaUu, (1004) 26 All. 564; Dharam 
Singh V. JoH Prasad, (1015) 37 All. 855. 

* Venkaiesh, (1910) 12 Bom. L. R. 
521. 
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COMMENT. — After the chaige has been read and explained to the accused 
under sub-section (2) of the preceding section, the Magistrate must call upon him 
to give in at once, orally or in 'writing, a list of the persons whom he wishes to be 
summoned to give evidence on his trial. Refusal to summon witnesses cited by 
the accused on the ground of their being implicated in the chaige 'vitiates the trial 
and conviction.^ 

Refusal by accused to give list of witnesses. — ^The Magistrate cannot force 
the accused to disclose either the names of his witnesses or what thbse witnesses 
would be called upon to prove. An accused person is entitled, when before a com- 
mitting Magistrate, to reserve his defence, and to refbse to disclose the names of 
the witnesses whom he Intends to call at the Sessions trial.* 

212. The Magistrate may, in his discretion, summon and examine 

Power of Magis- witness named in any list given in to him under 

trate to examine section 211. 
such witnesses. 

213. (I) When the accused, on being required to give in a list^ 

^ under section 211, has declined to do so, or when he 

inwt. ^ ' has given in such list and the witnesses (if any) 

included therein whom the Magistrate desires to 
examine have been siunmoned and examined under section 212, -the 
M^istrate may make an order committing the accused for trial by the 
High Court or the Court of Session (as the case may be), and (unless the 
M^strate is a Presidency Magistrate) shall also record briefly the reasons 
for such commitment.* 

( 2 ) If the Magistrate, after hearing the witn^ses for the defence, 
is satisfied that there are not sufficient grounds for committing tilie 
accused, he may cancel the charge and discharge the accused. 

COMMENT. — -When the evidence referred to in s. 208 has been taken and the 
accused examined under s.^200, the Magistrate may sither discharge the accused, 
or, if he finds there arc sufficient grounds for commitment, he shall frame a charge, 
and read and explain it to the accused. After that the ^Xagistratc has to direct 
the accused to give in, orally or in 'writing, a list of his witnesses (s. 211). When 
the list has been given, the Magistrate may in his discretion summon and examine 
any witnesses named in it. It Is only after all this procedure has been followed that 
the Magistrate can make an ** order of commitment ” recording briefiy his reasons 
for it. 

The mere framing of a charge against the accused, as required by s. 210, is 
distinct from and does not amount to an order of commitment, which has to be 
made under this section.* 

1, ^ On being required to give in a list.* — If a Magistrate commits an ac« 
cused to the Court of Session without asking him if he wishes to have any witnesses 
to be summoned, the omission may {>e supplied subsequently.* 

2. * Shall also record briefly the reasons for aiichwcommltment.’ — 
The Magistrate must record the reasons for committing the accused to the Court 

« «# 

* Jtam Sahat Chowdhry v. Satiker * Veakataht (1910) 12 Bun. L. R * 

RaA«Kfi«r, (M71) 6 Beng. L. R. (App.) 65. 521. * • 

• Hargpbind Singh, (1892) 14 AU. * tfumath Boy, fl865) 2 W. R. 

242. (Cr.) ». • ^ 
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of Session or the High Court.>> A Presidency Magistrate is escempted from the neoes* 
sity of recording such reasons. 

A Magistrate is not at liberty to commit a case to the Court of Session, the 
offences in which are triable by himself, merely on the ground that the accused 
desires the case to be so committed or that the case Involves a complicated question 

of law.* 

Sub-section (2). — This sub-section enables the Magistrate, after hearing the 
evidence fornbe defence, to cancel the charge and discdiarge the accused if there 
are not sufiElclent grounds for comitting him. 

214* [Person charged outside presidency-Utums jointly with Euro- 
pean British sutject.] Omitted hy s. 10 of Act XII of 1923. 

215« A commitment once made' under section 218 by a 
Quashing com- competent Magistrate* or by a Civil or Revenue 
mitments under Court under section 478, can be quashed by the 
section 218, High Court only, and only on a point of law.* 

COMMENT. — This section relates only to commitments made by a Magis- 
trate or Court specified therein. Such committals can be set aside by the High Court 
only on a point of law. There may be cases in which there is no evidence to warrant 
a commitment, or in which a conunitment Is made on no legal evidence at all. In 
such cases action may be taken as on a point of law under this section.* 


Scope. — The section is not applicable to a case in which the commitment has 
been made under the directions of the High Court under s. 520 (i), or of the District 
Magbtiate or Sessions Judge under s. 430 (now s. 437).* 


1. * Commitment once made. ’ — ^There must be an actual commitment by 
a Magistrate. Merc directions to commit are not sufficient. A commitment once 
made stands unless quashed by the High Court, and if the High Court is not moved 
to quash the commitment, the trial of the accused persons must take place in pur- 
suance thereof. 

2. ' Competent Majflstrate. ’ — See s. 200, supra; as to Magistrates competent 
to commit. The Court to which a commitment has been made by a Magistrate 
who is not competent* to commit may accept the commitment if the accused is 
not prejudiced thereby (vide s. 532, infra). 

According to the Bombay and the Allahabad High Courts commitment of a 
case to a Court of Session which has no territorial jurisdiction cannot be set aside 
unless it appears that the error has occasioned a failure of justice.* The Madras 
High Court has, however, held that commitment of the accused by a wrong Court 
is an irregularity, but commitment wrong: -Court Is an illegality and ought 
to be quashed.* 

3. * Gan be quashed by the High Court only, and only on a point of 
■law.* — The High Court only has been Invested with the power of quashing a com- 
mitment, and that only on a point of law. Where a Magistrate after committing 
a pmon Ibr trial by the Court of Session on a charge of adultery, afterwards dis- 
charged the aocu|ed on the rcpreseiJtation of the prosecutor that he wished to with- 


^ NanH SanuU, (1918) 38 Bom. 

114, 15 Bom. L. R. 099 ; Mohamad 
Khant (1908) 11 Bom. L. R* 18. 

* Krishnajf ^ndge, (1945)«47 Bom. 

D. R. 650. <4 « 

* Mihi Lai, [lOiXiyMX. ^1. 


* Kalagava Bapiah, (1903) 27 BCad. 
•54. 

* 2%akt<, (1884) 8 Bom. 812; Ram 
Dei, (1806) 18 All. 850. 

* AasitUmi Sessions Judge, North 
Arcat V. Ramammal, (1911) 86 Mad. 887. 
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dtaw from the proiecution, it ivas held that the order of diadbarge was illegal.^ 

An improper esceicise of Judicial discretion in committing is a point of law 
according to the Bombay* and the Calcutta* High GourtB« but not according to the 
Madras High Court.* 

The Bombay High Court has held that an order of commitment cannot be 
quashed on the ground that there is no evidence in the Magistrate’s record to sus- 
tain the charges.* But the Calcutta* the Allahabad and the Rangoon Hi^ Courts 
have laid down that absence of evidence to warrant a commitment <s a point of 
law and may furnish a good ground for the quashing of a commitment.* 

Where the conunitmenl; is made to the High Court* an application to quash 
such a cxnnmitnient should be made to the Appellate Side of the High Court.* 

The Calcutta High Court has held in a full bench case that a Judge of the High 
Ccmrt* exercising original criminal jurisdiction* can quash a commitment made to 
it.* The Bombay High Court has held that he has no such powers.* 

216 . When the accused has given in any list of witnesses under 
t Summons to wit- section 211 and has been committed for trial* the 
nesses for defence Magistrate shall summon such of the witnesses 
when aroused is included in the list* as have not appeared before 
committed. himself,^ to appear before the Court to which 

the accused has been committed : 

Provided that* where the accused has been committed to the High 
Court* the Magistrate may* in his discretion* leave such witnesses to 
be summoned by the Clerk of the Crown* and such witnesses may be 
summoned accordingly: 

Pjrovided* also* that if the Magistrate thinks that any witness is 
Refusal to sum- included in the list for the purpose of vexation or 
mon unnecessary delay* or of defeating the ends of justice* the Magis- 
witness unless dc- irate may require the accused to satisfy him that 
posit made. there are reasonable grounc^ for believing that the 

evidence of such witness is material** and* if he is not so satisfied* 
may refuse to summon the witness (recording his Reasons for such re- 
fus^)** or may before summoning him require such sum to be deposited 
as such Magistrate thinks necessary to defray the expense of obtaining 
tile attendance of the witness and all other proper expenses. 

COMMENT. — ^Under this section the Magistrate is bound to summon surii 
of the witnesses included In the list furnished by the aroused as have not appeared 


I Janghir, (1881) 4 All. 150 ; Devji^ 
(1898) 18 Bom. 581; Venkaiagiri v. 
N. Af. Firm, (1919) 43 Mad. 861. 

* Pema, (1902) 4 Bom. L. R. 85 ; 
Nanji Samal, (1918) 88 Bom. 114, 15 
Bom. L. R. 999 ; Bhimaji Venkaji,* 
(1917) 42 Bom. 172, 20 Bom. L. R. 89 ; 
Aehaidas Jtthamal, (1925) 28 Bom. L. R. 
298 ; contra* Suieman Ibrahim, (1911) 
18 Bom. li. R. 201. 

* KayemtUlah Mandal, (1897) 24* 
Cal. 429. 

* Crown PraatcuioT v. BhagaoaM, 
(1918) 42 Mad. 88. 

* Suieman Ibrahim, (1911) 18 Bom. 


L. R. 201. 

* Jogeshwar Ghose, (1901) 5 C* W. 
N. 411 ; Sheobux Bam, (1905) 0 C. W. 
N. 829; Narotam Das, (1884) 6 All., 
98; Mahomed Moidin, (1924) 1 Ran. 
526. 

* Croam Prosecutor v. Bhagaoathi,. 

(1916) 42 Mad. 83iMackay, (1926) 
58 Cal. 850, f.b. ; HuJtinaUi VUlayataH, 
(1942) 44 Bom. L. R. 438, [1942J Bom. 
540. ^ 

* Oirish Chandra Kuftdu, (1929) 56 

Cal. 785 ,<f.b. * 

* HvssrifWElli |V. ViJayatalH, siq>. 
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before him.^ Where the accused ie committed to the High Court the Magistrate 
may* in his discretion* leave such witnesses to be summoned by the Clerk of the 
Crown. 


The Magistrate may refuse to summon witnesses whom he thinks to have been 
included in the list for the purpose of vexation* delay* or defeating the ends of jus- 
tice* or he may before summoning them require the accused to deposit a sum of 
money to defray the expenses of obtaining their attendance. 

217. *(i) Complainants and witnesses for the prosecution and 
Bond of com- defence* whose attendance before the Court of 
plainants and wit- Session or High Court is necessary and who appear 
before the Magistrate* shall execute before him 
bonds binding themselves to be in attendance when called upon at the 
Court of Session or High Court to prosecute or to give evidence* as the 
case may be. 

(2) If any complainant or witness refuses to attend before the 
Detention in cus- Court of Session or High Court* or execute the bond 
tody in case of re- above directed* the Magistrate may detain him 
fhsai to or in custody until he executes such &>nd* or until 

to execute bond. attendance at the Court of Session or High Court 

is required* when the Magistrate shall send him in custody to the Court 
of S^ion or High Court* as the case may be. 


218. (f ) When the accused is committed for trial* the Magistrate 
. shall issue an order to such person as may be appoint- 
whento^ noUfl^. Ptovincial Government^ in this behalf* 

notifying the commitment* and stating the offence 
in the same form as the chuge* unless the M^strate is satisfied that 
such person is already aware of the commitment and the form of the 
chajtge ; 

and shall send the charge* the record of the^inquiry and any weapon 
or other thing which is to be produced in evidence* 
jo the Court of Session or (where the commitment 
is made to the High Court) to the Clerk of the 
Crown or other officer ap^inted in this behalf 
by the High Court. 

(2) When the commitment is made to the High Court and any 
English transla- part of the record is not in English* an English 
tion to be forward- translation of such part shall be forwarded with 
ed to High Court. the record. 


Charge* etc., to 
be forwarded to 
High Court or 
Court of Session. 


COMMENT. — After the accused is committed for trial (s. 218) the Magis- 
•trate should give notice under this section to the oflfioer appointed to conduct the 
prosecution. (Schedule V, No. 27* contains a form of 8U<di notice.) 

He should forward the record and the exhibits to the Court before which the 
trial is to take^plaoe. * 

1. * Such person as may be appointed by the Provincial Government.* 

— ^That is* the Public Fmlhcutor* the Government Pleader* or such other officer 
specially app^ted by the Government. 

^ Prtaunno feioifurf MoUro^ (1876) 0 Cal. 714. 

28 W. R. (Cr.> 56 ; Deita MiAfon* (1881) 
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219. (i) The committing Magistrate, or, in the absence of such 

Magistrate, any other Magistrate empowered by or 
under section 206 may, if he thinks fit, summon 
witness^. examine supplementary witnesses after the 

commitment and before the commencement of 
the trial, and bind them over in manner hereinbefore provided to 
appear and give evidence. 

(2) Such examination shall, if possible, be taken in the presence 
of the accused, and, where the Magistrate is not a Presidency Magis- 
trate, a copy of the evidence of such witnesses shall be given to the 
accused free of cost. 

COMMENT. — ^Thls section gives power to summon and examine any person 
as a witness, or to recall and re-exaniinc any person already examined, if his evi- 
dence appears to be essential to a just decision of the case {vide s. 540, infra). Sucli 
witness must be examined in the presence of the accused if practicable. The ^accused 
^ould be given an opportunity to call witnesses to meet suc;h evidence.^ 

After the trial has commenced the Sessions Judge has no authority to direct 
the ciommitting Magistrate to call additional witnesses, as the Alagistrate^s power 
to do so ceases with the commencement of the trial.* The Sessions .Judge can 
cause witnesses to be summoned before himself. 

220. Until and during the trial, the Magistrate shall, subject to 

Custody of ac- provisions of this Code regarding the talung of 

cused pending trial, bail, commit the accused, by warrant, to custody. 


CHAPTER XIX. 

Of the Charge. 

Form of Ctiarges. 

Charge to state 221. (1) Every charge ufider this Code slialt 

offence. state the offence with which the accused is charged. 

(2) If the law which creates the offence gives it any specific name. 
Specific name of the offence may be described in the cluu'gc by that 

offence sufficient name only, 
description. 

(3) If the law which creates the offence does not give it any 
How stated where specific name, so much of the definition of the of- 

offcince has no fence must be stated as to give the accused notice^ 
specific name. of the matter with which he is charged. 

(4) The law and section of the law a^inst which the offence is 
said to have been committed shall be mentioned in the charge. 

(5) The fact that the charge is made is equivalent to a statement 

every legal condition x^uired by law to con- 
ohai^** *”^^**^ ^ stitute the offence charged was fulfilled in the 
particular case. ^ 

* Deeki Mahton, (1881) 6 Cal. 714. > //assAi*2,(18\l8)P.R.No.20of 1888. 

a s 
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(6) In the presidency- towns the charge shall be written in English ; 

Ijanguage o t elsewhere it shall be written either in English or in 

charge. the language of the Court. 

(7) If the accused having been previously convicted of any 

Previous convic- offence, is liable, by reason of such previous con- 

tion when to be set viction, to enhanced punishment, or to punishment 
of a different kind, for a subsequent offence, and 
it is intended to prove such previous conviction for the purpose of af- 
fecting the punishment which the Court may think fit to award for 
the subsequent offence, the fact, date and place of the previous con- 
viction shall be stated in the charge. If such statement has been 
omitted, the Court may add it at any time before sentence is passed. 

IIXUSTRATIONS. 

(а) A is charged with the murder of B. This is equivalent to a statement 

that A*s act fell within the definition of murder given in sections 299 and 300 of 
the Indian Penal Code ; that it did not fail within any of the general exceptions 
of the same Code ; and that it did not fall within any of the five Exceptions to sec- 
tion 300, or that, if it did fall within Exception I, one or other of the three provisos 
to that Exception apply to it. * 

(б) A is charged, under section 326 of the Indian Penal Code, with volun- 
tarily causing grievous hurt to B by means of an instrument for shooting. This 
is equivalent to a statement that the case was not provided for by section 835 of 
the Indian Penal Code, and that the general exceptions did not apply to it. 

(e) A is accused of murder, cheating, theft, extortion, adultery or criminal 
intimidation, or using a false property-mark. The charge may state that A com- 
mitted murder, or cheating, or theft, or extortion, or adultery, or criminal intimi- 
dation, or that he used a false property-mark, without reference to the definitions 
of those crimes contained in the Indian Penal Code ; but the sections under which 
the offence is punishable must, in each instance, be referred to in the charge. 

(d) A is charged, under section 184 of the Indian Penal Code, with inten- 
tionally obstructing a^sale of property ollercd for sale by the lawful authority of 
a public servant. The charge ^ould be in those words. 

COMMENT. — ^The provisions relating to charges are intended to provide 
that ** the charge ” shall give the accused full notice of the offence cluirged against 
him. 

In summons-cases no formal charge need be framed (s. 242, infra) ; but in war- 
rant-oases, if the Magistrate is of the opinion that a prima facie case has he^i made 
out, a charge must be framed (s. 254, infra), , 

Sub-section (1). — The term charge” is defined in s. 4 (c), supra. It is 
used throughout the Code (except in Form 28, Schedule II) as meaning the state- 
ment of a specific offence, and not as indicating the entire series of offences of which 
a prisoner is accused.^ The chaige should be clear and specific. 

Sub-section (4). — A cliarge ^ould be so framed as to refer to the section of 
the Penal Code under which the offence charged is punishable.* It should specify 
distinctly that part of tB8 section whicb^ is applicable to the case.* 

* Appa iubhana Menda^e^ (1884) * Ahaji Ramchandrai (1890) 15 Bom. 

6 Bom. 200 ; fferefim, (1887) 9, All. 525. 189. 

« DurzooUa, (1868) 9 R. (Cr.) 83. 
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Sub-«ecdon (5). — See ills, (a) and fb). The auction that an aocosed liaa 
onmmitted a particular offence negatives his coining within any of the general €Kt 
^[lecial exertions which would condone the offence. 

Sub-aectton (7). — This sub-section says how previous ocmvicticMi is to be set 
out. Where it is intended to prove a previous conviction for the purpose of en- 
hancing the punishment, it should be entered in the charge and the accused diould 
be called on to plead thereto ; his mere admission that he bad been in jail onoe is 
insufficient to show that he pleaded guilty to a previous conviction.^6 Where the 
previous convictions are denied, the prosecution is bound to prove that there were 
such convictions and that the accused was the person convicted.” 

Section 511, infra, says how previous conviction may be proved. See also 
sections 48 and 54 of the Indian Evidence Act. 

Section 810, infra, lays down the procedure to be followed in the Court of 
Session or High Court in a trial in which the accused is charged with an offence 
committed after a previous conviction of any offence. 

Charge under s. 75, Penal Code. — If the accused is to be tried for on offence 
punishable under s. 75 of the Penal Code, a separate charge under that section 
must be framed and recorded.” 

222. (i) The charge shall contain such particulars as to the 
Particulars as to time and place of the alleged offence, and the person 

time, place and (if any) against whom, or the thing (if any) in 

respect of which, it was committed, as are reason- 
ably sufficient to give the accused notice of the matter with which 
he is charged. 

(2) When the accused is charged with criminal breach of trust 
or d^onest misappropriation of money, it shall be sufficient to specify 
the gross sum in respect of which the offence is alleged to have been 
committed,^ and the dates between which the offence is alleged to ^ve 
been committed, without specifying particular items or exact dates,' 
and the charge so framed slmll be deemed to be a charge of one offence 
within the meaning of section 284 : <. 

Provided that the time included between the first and last of such 
dates shall not exceed one year.' 

COMMENT. — ^An accused person is entitled to know with certainty and 
accuracy the exact nature of the chaige brought against him. Unless he has this 
knowledge he must be seriously prejudiced in his defence.* 

Sub-section (2). — 1. * Sufficient to specify the gross sum in respect 

of which the offence is alleged to have been committed. * — This section clearly 
admits of the trial of any number of acts of breach of trust committed within a 
year as amounting only to one offence. It does not require any particular formula^ 
tion of the accusation, but only enacts that it is sufficient to show the aggregate 
offence without specifying the details. The section does not prohibit the enumera- 
tion of particular items in the charge.” 

” Gavind, (1902) 4 Bom. L. R. ITT. ^ ” Datio, (XtiOS) 7 Bom. L. R. 088, 

” 2 Weir 266. 80 Bom. 49; SamiruddUn Sarkar v. 

” Baraaami, (1886) 9 Mad. 284. Nibaran Chandra Qhose. (1904) 81 Cat 

” IMari Mahion, (1884) 11 Cal. 106, 928 ; So* Natain Tetoar^, (1905) 88 Cal. 

108. 1085. 
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2. * Without specifying particular Items or exact dates.* — Whea the 
aociued is chaiged with criminal breach of trust or dishonest misappropriation of 
moneys the particular items or exact dates on which the offence was committed 
need not be stated. It Is not necessary to specify the separate sums which have been 
embezsled.1 It is sufficient that some of the money mentioned in the charge has 
been misappropriated, even though it may be uncertain what is the exact amount 
so misappropriated.* The mere fhct that the items composing the amount embea- 
sled are speq^fled and may be more than three in number will not render the charge 
obnoxious.* 

3. * Time .... ehall not exceed one year.* — ^Any number of acts of breach 
c»f trust committed within one year amounts only to one offence. But where a 
series of acsts extends over more than a year the joinder of charges is illegaL* 

Case. — The accused was charged with having, on or about a certain date, 
cxnnmitted theft in respecst of eight nechlaces. The evidence disclosed that he had 
cxnnmitted criminal breach of trust in respect of two of the necklaces on different 
dates more than a year apart, and it was not clear as to when he had misappro- 
priated the others. It was held that the trial was vitiated in the same way as if 
there had been a misjoinder of charges.* 

223. When the nature of the case is such that the particulars men- 

When manner of tioned in sections 221 and 222 do not give the accused 
committing offence sufficient notice of the matter with which he is 
must be stated. charged, the charge shall also contain such parti- 
culars of the manner in which the alleged offence was committed aa 
will be sufficient for that purpose. 

ILLUSTRATIOKS. 

(а) A b accused of the theft of a certain article at a certain time and place. 
The chargp need not set out the manner in which the theft was effected. 

(б) A is accused of cheating B at a given time and place. -The charge must 
set out the manner in which A cheated B. 

(c) A is accused of giving false evidence at a given time and place. The 

charge must set out that portion of the evidence given by A which is alleged to 
be false. j 

(d) A is accused of obstructing B, a public servant, in the discharge of his 
public functions at a given time and place. The charge must set out thejnanner 
in which A obstructed B in the discharge of his functions. 

(e) A is accused of the murder of B at a given time and place. The charge 
need not state the manner in which A murdered B. 

(/) A is accused of disobeying a direction of the law with intent to save B 
from. punishment. The charge must set out the disobedience charged and the- 
law infringed. 

* COMMENT. — When the particulars mentioned in ss. 221 and 222 do not 

give the accused sufficient notice of the matter with which he is <diarged, the Magis- 
trate must give in the diarge such particulars of the manner in which the alleged 
offence was oomyiitted, as will be^suffleient for that purpose. 

* Ranum Behari Daa^ (1918) 41 Cal. * Gulzari (1902) 24 All. 254 ; 
722 ; Ihrahfm Khm. (191^ 88 All. 86. *IshHaq Ahmads (1904) 27 All. 69 } Shian 

* Bf^umji ChaewaUaf (1927) 80 Bom. Sundar, (1980) 6 Luck. 485. 

L* R. 825, 82 Bom. 280 ; * Vinayak * Dhanjibhoy v. Kaim £Aafi, (1904> 
Bhatkhande^ (1988) 80 Bom. L. J3L. 1580, P. R. No. 14 of 1905. 

58 B^. 119. ^ * Roman Lat^ (1926) 49 All. 812. 
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law under which of- 
fence is punishable. 


224. In every charge words used in describ- 
ing an offence shall be deemed to have been used 
in the sense attached to them respectively by the 
law under which such offence is punishable. 

225. No error in stating either the offence or the particulars 
Effect of errnis required to be stated in the charge, and no omission 

to state the offence or those particulaiTS, shall be 
regard^ at any stage of the case as material, unless tlie accused was in 
fact misled by such error or omission, and it has occasioned a failure of 
justice. 

II^LI-STBATIONS. 

(а) A ia charged under section 242 of the Indian Penal Code, with having 
been in possession of <*outitcrfeit coin, having known at the time when he became 
possessed thereof that such coin was counterfeit,” the -word “ fraudulently ” being 
omitted in the charge. Unless it appears that A was in fact misled by thisomission, 
the error shall not be regarded as material. 

(б) A is charged with cheating D, and the nianner in which he cheated B 
is not set out in the charge, or is set out incorrectly. A defends himself, calls wit- 
nesses and gives his own account of the transaction, llie Court may infer from this 
that the omission to s€?t out the manner of the cheating is not material. 

(c) A is charged with cheating U, and the manner in which he cheated B 
is not set out in the charge. There were many transactions between A and B, 
and A had no means of knowing to which of them the charge referred, and offered 
no defence. The Court may infer from such facts that the omission to set out 
the manner of the cheating was, in the case, a material error. 

(d) A is charged with the murder of Khoda Baksh on the 21st January 1882. 
In fact, the murdered person’s name was Haidar Baksh, and the date of the murder 
was the 20th January 1882. A was never charged with any murder but one, and 
had heard the inquiry before the Magistrate, which referred exclusively to the case 
of Haidar Baksh. The Couit may infer from these fa<sts tliat A was not misled, 
and that the error in the charge was Immaterial. 

(e) A was charged with murdering Haidar Baksh on the 20lh January 1882, 
and Khoda Baksh (who tried to arrest him for that murde^ on the 21st January 
1882. When charged for the murder of Haidar Baskh. he was tried for the murder 
of Khoda Baksh. Tlic witnesses present in Ids defence were witnesses in the case 
of Haidar Baksh. llie Court may infer from this that A was misled, and that 
the error was material. 

COMMENT. — ^This section is intended to prevent any failure of justice for 
non-^mpliancc with the matters required to be stated in the charge.^ Unless 
the irregularity in the charge has misled the accused and occasioned a failure of 
justice, a conviction cannot be set aside. 

Sections 220, 232, 535 and, 537 also deal with the same question. Section 232 • 
provides for re-trial of the accused where the charge contains a material error. 

226. When any person is committed for trial without a charge, or 
with an imperfect or erroneous charge^i the Court, or, 
in the case of a High Court, tlie Clerk of the Crown, 
may frame a charge or add t%H>r otherwise alter the 
clu^ge,* as the case may be, having rpgard to the 
rules contained in this Crae as to the fprm of charges. 

^ Yeshvant, (1828) 28 Bom. L. B. 497. 


Procedure o n 
commitment 
without charge or 
with imperfect 
charge. 
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XLLVSTBATTONS. 

1. A is charged witli the murder of C. A charge of abetting the murder of 
C may be added or substituted. 

2. A is charged with forging a valuable security under section 467 of the 
Indian Penal Code. A charge of fabricating false evidence under section 108 may 
be added. 

3. A is diaiged with receiving stolen property knowing it to be stolen, lluring 
the trial it incidentally appears that he has in his possession instruments for the 
purpose of counterfeiting coin. A charge under section 285 of the Indian Penal 
Code cannot be added. 

COMMENT. — ^This section provides for the procedure when a person is com- 
mitted for trial without a charge or with an imperfect or erroneous charge. It 
enables the Court of Session in a case committed to it, or the Clerk of the Crown 
In a case committed to the High Court, to ftame a charge where there has been 
no charge, or to add to or otherwise alter the charge when the charge in respect 
of which the commitment has been made is imperfect or erroheous. The Clerk 
of the Crown has wide powers to revise and re-draft charges with reference to any 
offence in respect of which tlte committing Magistrate has framed a charge.^ 

This section only applies to Courts of Session and High Courts. The next 
section applies to all Courts. • 

The illustrations to this section indicate that a charge of an offence so added 
must be of an offence similar to tliat on which the commitment has been made, 
see ill. (3). Otherwise the provisions of s. 108 would be infringed. 

1. ‘ Committed for trial without a charge, or with an imperfect or 
erroneous charge.* — ^The words witliout a charge apply not only to a case 
in which there is no charge at all, but also to a case in 'which there is no charge In 
respect of such offence as the Sessions Judge or Clerk of the Crown may think the 
accused ought to be tried for.* 

2. ' Add to or otherwise alter the charge. * — ^Thc Court has power to add 
a new charge (s. 227, infra]* The word alter ” includes withdrawal by a Sessions 
Judge of a charge added by him to the charge on whibh the commitment has been 
made.* 

The power to alt^ a charge ought to be exercised with caution and discretion. 
A new charge cannot be added after the close of the ease for the defence.* 

227. (i) Any Court may alter or add to any charge^ at any time 

Court may alter before judgment is pronounced,* or, in the case of 
charge.. trials before the Court of Session or High Court, 

before the verdict of the jury is returned* or the opinions of the assessors 
are expressed. 

(2) Every such alteration or addition shall be read and explained 
^ to the accused. 

COMMENT. — ^This section applies to all Courts : the preceding section, to 
Courts of Session and High Courts only. 

1. ^ Court may alter or add to any charge.* — ^The Court has i>ower to 

add to a cdiargcf The word “ alter ” includes witlidrawal 6y a Sessions Judge of 

* Huseinaili Vilayai^, (1942) 44 « 12 All. 551. 

Bom. 1.. R. 433, [1942] Bom. 540. * Govindas Haridaa, (1869)6 B. H. C. 

* Appa SAibhana Mendre^ (1884) 8 (Cr. C.) 70 ; Maihura Thakur, (1901) 

Bom. 200 ; VajiVam, (1892) 16 ])om. 414. 6 C, W. N. 72. 

* Dwatka Lai v. Mahad^ Bait (1890) 
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3, dbaige added by him to the cdiarge on which the csommitment has been made.^ 
But he cannot withdraw a charge so that the accused may be deprived of the right 
of trial by Jury.* The Court may alter or add to any charge upon its own motion 
or on application by the prosecution which should be made immediately after the 
charge is esqilained by the Magistrate.* 

Addition or alteration of a charge should not prejudice the accused.* 

2. * At any time before Judgment is pronounced* etc,* — ^The Court may 
alter or add to the charge at any time before judgment is pronounced* of the verdict 
of the jury is returned or the opinion of the assessors is expressed as the case may 
be. But it must exercise a sound and wise discretion in so doing.* If it wislm 
to strike out any of the charges it should do so before concluding the trial, and 
should give the accused an opportunity of making such defence as he thinks fit, 
otherwise the trial is vitiated.^ 

3. * Before the verdict of the jury is returned* etc.* — On a trial by jury 
the Sessions Judge has no power to alter the charge after the delivery of the verdict.* 
Similarly the charge cannot be altered after the opinions of the assessors are ex- 
pressed. 

The words ** return of the verdict ’* mean the return of the final verdict which 
the Judge Is bound to record.* 

228. If the charge framed or alteration or addition made under 
When trial may section^ 226 or section 227 such that proceeding 

proceed immedi- immediately with the trial is not likely* in the opinion 
ately after altera- of the Court, to prejudice the accused in his defence 
or the prosecutor in the conduct of the case, the 
Court may* in its dis<^tion* after such charge or alteration or addition 
has been framed or made, proceed with the trial as if the new or al- 
tered charge had been the original charge. 

COMMENT. — ^The Court should proceed with the trial if the charge framed 
or addition made to the charge is not likely to prejudice the accused in his defence 
or the prosecution in the conduct of the case. The Court should treat the new or 
altered charge as the original charge. Bilt where it is doubtful whether an amend- 
ment of a charge will or will not prejudice the accused in*-his defence upon the 
merits the amendment ought to be made.^ 

The addition or alteration of a charge does not open up the trial from the 
beginning and the Court may immediately proceed with the trial if it is of opinion 
that there will be no prejudice to the accused.'^ 

229. If the new or altered or added charge is such that proceeding 
When new trial immediately with the ftial is likely, in the opinion of 

may be direoted,or the Court, to prejiidice the accused or the prosecutor 
trial suspended. as aforesaid, the Court may either direct a new trial 

or adjourn the trial for such period as may be necessary. 


* Zkoarka Lai v. JHahadeo Bail 
(1890) 12 All. 551. 

■ llamstindar/sser, (1926)5Pat. 288. 
« Abdur Rahman, (1900) 27 Cal. 
889, PJS. 

« MoliktfraThakur, (1901)6C. W.N. 
78s JmMahamed, (1906) 81 Bom. 218* 
9 Bom. E. R. 148 ; MaB Lai LahiH, 
(1899) 26 Cal. 560. 


* ManaoaXa CAri/y,(1006) 29 Mad. 569. 

* Cdaihura Thakur, wp. 

f CAeffo KajbBDOT. (1021) 49 Cal. 566. 

* ShekAli^SeS)5B.n.C.n.9. 

* Appa sSbhana Mendre, (1884) 

8 Bom. ^ 

** CkhAtdas Haridaa, (1869) 6 B. 
H. C. (Cr, C J 76. f 

» Shamlhl KadaoT, (1921) 1 Pat. 54. 
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COMMENT* — Locddiig to the principle laid down in es. 227» 828 and 229» it 
is clear that the intention of the Legislature is, that whenever an of 

the cdiaige in any way tends to prejudice the prisoner, steps should be taken to 
prevent that consequence arising by ordering a new trial, or suspending the trial 
going on, to enable him to make his defence, or to examine any material witness, 
or to recall any witnesses already examined. The same principle extends to all 
instances of material prejudice arising to anyone under trial from an amendment 
made in the course of the proceedings.^ 

230, If the offence stated in the new or altered or added charge is 
Stay of proceed- prosecution of which previous sanction is 

* - ^ ‘ * necessary, the case shall not be proceeded with until 

such sanction is obtained, unless sanction has been 
already obtained for a prosecution on the same facts 
as those on which the new or altered charge is founded* 
COMMENT. — ^This section declares that when previous sanction is necessary 
for the new or altered or added charge, such sanction should be obtained ; but it 
will not be necessary to do so if sanction has been already obtained for a prosecu- 
tion on the same ihets as those on which the new or altered charge is founded. 


ings if prosecution 
of oflfence in altered 
charge require pre- 
vious sanction. 


231* Whenever a charge is altered or added to by the Court after 
Recall of wit- the commencement of the trial, the prosecutor and 
nesses when chai^ the accused shall be allowed to recall or re-sununon, 
altered. and examine with reference to such alteration or 

addition, any witness who may have been examined, and also to call 
any further witness whom the Court may think to be material* 


COMMENT. — ^Thc accused has a right to recall prosecution witnesses after 
the alteration of the charge, even if such alteration does not affect his defence.* 
But no duty is laid on the Court to ask the accused, after the charge has been altered, 
to state whether he wishes to have any of the witnesses recalled or re-exam^ed 
and whether he wishes to call any further witnesses.* 

232* (I) If any !A.ppellate Court, or the»High Court in the exer- 
Bffcct of mate- else of its powers of revision or of its powers imder 
rial error. Ohapter XXVH, is of opinion that any person con- 

victed of an offence was misled in his defence by the absence of a charge 
or by an error in the charge, it shall direct a new trial to be had upon a 
chai^ framed in whatever manner it thinks fit. 

(S) If the Court is of opinion that the facts of the case are such 
that no valid charge could be preferred against the accused inrespectof 
the facts proved, it shall quasji the conviction. 

lUiUSTRATlON* 

A is convicted of on offence, under section 106 of the Indian Penal Code, upon 
*a charge which omits to state that he knew the evidence, which he corruptly used or 
atteiiq»ted to use as true or genuine, was fhlse or fabricated. If the Court thinks it 
probable that A had such knowledro, and that he was misled in his defence by the 
omission from the charge of the statement that he had it, it shall direct a new trial 
upon an amended charge ; but, if it appears probable ffom the proceedings that 
A hsd no sudi knowledgsHl «baU quash the conviction. 


* PerWesl J., in OovindJSbMiBaul, 8^- 

<1874) 11 B. H*^. R. 278, 270.. * Kcumol, (1920) 52 AU. 455. 

* Jtamaliniga OdayoTt (1Q88) 52 Mad. 
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COMMENT. — This section gives the Appellate Court or the High Court 
pomr to direct a re-trial on the ground that the accused has been misled in his 
defence by the absence of a charge or by an error in the charge. The power so given 
is quite apart from the general powers given to an Appellate Court under s. 428(J) 
(b), infra. 

Chapter XXVII deals witli the submission of sentences requiring conlirmatioD. 

Case. — The accused were convicted of rioting. That was the only charge 
before the Magistrate. On appeal the Sessions Judge acquitted them of rioting, 
but convicted them under ss. 448 and 328 of the Penal Code of house-trespass and 
hurt. Tt was held that the convictions by the Sessions Judge should be set aside, 
that the offences were distinct and separate offences, which should have formed the 
subject of separate charges, and that the accused had been prejudiced by the 
omission of those charges.^ 

Joinder of charges. 

233. For every distinct offence of which any person is accused^ 
S^arate charges ^ere shall be a separate charge,* and every such 
for distinct offences, charge shall be tried separately,’ except in the cases 

mentioned in sections 284, 235, 286 and 289. 

IIXUSTRATION. 

A is accused of a theft on one occasion, and of causiiig grievous hurt on another 
occasion. A must be separately charged and separately tried for the theft and 
causing grievous hurt. 

COMMENT. — ^This section provides, first, that there should be a separate 
charge for each distinct offence ; and, secondly, that there should be a separate 
trial for every such charge, except in the four cases mentioned in the section, viz. 
ss. 284, 285, 238 and 230. Unless, therefore, a case foils within any of these four 
sections, it would be a breach of this section to join a number of charges in the same 
trial. Such a trial is illegal as the illegality goes to the root of the trial. 

Sections 283 to 288 pro^de for joinder of charges in one trial of the same accused 
person. Section 239 deals with joinder of c^rges against two or more accused in 
the same trial. * 

Object. — ^The object of this section is to see that the accused is not bewildered 
in his defence by having to meet several charges in no way connected with one 
another.* The mind of the Court might be prejudiced against the accused if he 
were tried in one trial upon different charges resting on different evidence.* 

Scope. — ^This section applies to summons-cases also although it is not ncoessaiy 
to embody a cliarge in writing in a suigmons-cqA^* 

1. * For every distinct offence of which any person Is accused. * — ^When 

two offences have been committed and they have no connection with each other, they 
are distinct offences within the meaning of this section.* * 

The inclusion in one diarge of several distinct oflSences is an illegality and the 
convictiem on such a charge must be set aside.* Thefts of different items of oma* 

^ yoittih AH v. Lethu Thakur, (1002) f.b. ; Vpendra Nath Biswas, (1918) 41 
80 Cal. 288. , Cal. 094. 

* JPufttrqpa, (1890) 15 Bom. 491. * Bam Svbheg Singh, {1015) 19 C. > 

* JwOa Prasad, (1884) 7 All. 174, W. N. 972. 

177, F.B. * A^ar AH Biswas, (1018) 40 Cal. 

« San Dun, (1905) 8 L. B. R. 52, 846. * ^ 
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ments firom a safe deposit vault committed at different times cannot be lumped up 
into one dhai^ge.* 

2. * There shall be a separate charge.* — This section is mandatory, and for 

every distinct offence, there should be a separate charge whidh should, except in 
certain cases specified in ss. 234, 285, 288 and 289 of' the Code, be tried separately.* 
The accused were convicted of rioting, whicdi was the only chsuge before the Magis- 
trate. On appeal the Sessions Judge acquitted them of rioting, but convicted them 
under ss. 44^ and 828 of the Penal Code of house-trespass and hurt. It was held 
that the conviction was illegal as the offences were distinct and separate offences, 
which should have formed the subject of separate charges.* 

When a case is being tried as a warrant-case, and a charge is drawn up of au 
offence which is triable as a warrant-case, and it is intended to proceed against the 
accused also for an offence which is triable only as a summons-case, that offence 
should form part of the charge. .Where an accused person was summoned for offences 
under ss. 148 (unlawful assembly) and s. 879 (thelt^ of the Penal Code and the trying 
Magistrate drew up a cdiarge only for the offence under s. 370, but convicted the 
accused only for the offence under s. 143 of the Code, it was held that the offence 
under s. 148 should have formed part of the charge, and that tlie accused was misled 
in his defence by the absence of such a charge.* 

The Privy Council held in JSubramania lyer^s case,* in which the provisions 
of this section and s. 234 were contravened, that any disregard of an express provision 
of law as to the mode of trial was not a mere irregularity such as could be remedied 
by 8. 587. But ip view of the Privy Council decision in Abdui Eahaman v. The 
King-EmperoTt* Subramania Itfer^a case con no longer be regarded as an authority 
for the proposition that any misjoinder of charges necessarily vitiates the trial, 
irrespective of the question whether the accused has been damnified thereby.^ 

The Madras High Court has held that Subramania Tyer'^s case cannot be extend- 
ed to preliminary inquiries held by Magistrates committing a case to the Sessions 
Court so as to render the commitment itself illegal because there was misjoinder of 
offences or offenders at the preliminary inquiry. In such a case the Sessions Judge, 
if he considers it necessary, cUU frame charges against andAry the accused separately.* 
Alternative charge. — ^The accused should never be called on to plead in the 
alternative but separately to each of the heads of a charge. An alternative charge 
is forbidden by this section.* But at the same trial the accused can be charged 
with murder, and in the alternative with the offence of causing evidence to disappear 
with the intention of screening the offender.^* 

3. * Every such charge shall be tried separately.* — ^Each offence should 

form a separate head of charge, with reference to which there should be a distinct 
finding and a distinct sentence. The trial of each of the charges should be separate* 
Separate offences should not be lumped together in one single charge.** 


* Bedia Ram Mukherji, [1044] 
hCal. 808. 

* Siia Ahir, (1012) 40 Cal. 168. 

* Yakub AH v. Lethu Thakur^ (1002) 
80 Cal. 288. 

* Hossein Sardar v. Kalu SarOar^ 
(1902) 29 Cal. 481. 

* (1001) 28 1. A. 257, ^Mad. 61, 
8 Bom. L. R. 540. 

* (1026) 54 A. 06. 20 Bom. L. R. 
818, 5 Ran. 58. 

* Per Broomed, J., m^Btdmrao 
Taiyarao, (1086) fiS Bom. L. R. 946, 



* Govindu, (1002) 26 Mad. 502. 

* Bamji Sajabitrao, (1885) 10 Bom. 
124. See Pakirapa, (1800) 15 Bom. 
401 ; Bankairam^ (1004) 28 Bom. 588, 
6 Bom. 1«. R. 870; Pakmi Palagan^ 
(1902) 26 hCad. 55. 

** Hanmappa^ (1923) 25 Bom. L. 
R. 231. 

** Shea Chunm, (1871) 8 X. W. P. 
H. C. R. 814; BedUL Ram Mvkherji. 
[1944] 1 CaL 808. 
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234. ( 1 ) When a person is accused of more offences than one of 
Three offences of same kind^ conunitted within the space of twelve 
same kind within a months* from the first to the last of such offences, 
year chtatg- whether in respect of the same person or not*, he 

ed together. j^y charged with, and tried at one trial for, any 

number of them not exceeding three. 

( 2 ) Offences are of the same kind when they are punishable with 
the same amount of punishment under the same section of the Indian 
Penal Code or of any special or local law : 

Provided that, for the purpose of*thi$ section, an ofiFence punishable 
under section 879 of the Indian Penal Code shall be deemed to be an 
offence of the same kind as an offence punishable under section 880 of 
the said Code, and that an offence punishable under any section of the 
Indian Penal Code, or of any special or local law, shall be deemed to be 
an offence of the same kind as an attempt to commit such offence, when 
such an attempt is an offence. 


COMMENT. — This section modifies s. 2^8 by allowing three charges of three 
offences of the same kind conounitted within one year to be tried together. It limits 
the number of charges of the same kind which may be tried in a single trial. The 
accused may be tried separately for other offences. The Privy Council has ruled 
that it is ill^al under this section to chaigc a person at one trial with more than 
three acts, these acts extending over a period of more than a year. In this case the 
accused was tried on charges of extortion in which forty-one criminal acts extending 
over a period of two years were brought against him. It was held that the trial so 
conducted was plainly prohibited and was illegal and could not be cured by s. 587.^ 
The Legislature in framing this section contemplated a joint trial for three 
separate offences only when the offences were essentially of a simple kind and did 
not require the framing of a multitude of different idiarges.* 

Scope. — ^This section docs not say that a trial mv^ be limited to three charges ; 
it says it must be limited tb three offences and that the offence must be of the same 
kind. The same offence may be charged under different sections of the Penal Code 
and any number of charges can be tried in one and the sami trial.* 

1. * When a person ts accused of more offences than one of the same 

kind. ' — This section by its terms refers to the case of a single accused, and is not 
applicable where several persons are tried jointly.* The expression offences cf the 
same kind is explained in sub-section (2).* Embezzlement and abetment thereof 
are not offences of the same kind.* 


Gases. — Criminal breach of trust and" falsification of accounts. — The 


accused was charged at one trial with criminal breach of trust with respect to seven- 
teen sums of money, and also with falsifying aooount-books of Government regarding 
several items. It was held that the trial involved misjoinder of charges in oontm- 
vention of the provisions of this section, as the two offences combined were not of 
the same kind.* A trial of an accused person on three chaiges of breach of trust 


* Subraimania lyer^ (1901) 28 I. A. 
257, 8 Bom. L. R. 540, 25 Mad. 61. 

* Hugft Frances BeUgard, [194I]ft2 
Cida 819* 

* Tribhuoaadiu, (1908) 10 Bom. L. R. 
801. 88 Bom. 77. 


298; Abdta MajiO, (1908) 88 Gal. 
1266; ru£(<.(101^P.BLNo.l7ofl917. 

* JmiDmaT Dot, (1920) 51 AU. 844. 

• JVoMilIal. (1902) 4 Bom. Ij. R. 4to ;< 
Mmuafi K. JUdUa, (1985) 27 Bom. 1<. B. 
1848,^49 Bmn. 892. , 
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and three cliaxges of ftdsiflcation of accounts in connection therewith was held to be 
illegal.^ 

Grfmlnal misappropriation and forgery. — ^An accused person was charged 
with* and tri^ for* first* three separate acts of criminal misappropriation committed 
within a year* and* secondly* two separate offences of forgery with intent to conceal 
two of such acts of criminal misappropriation. It was held that this was illegal.* 

The accused was charged with and tried at one and the same trial for three 
offences under s. 408, Penal Code* and three offences of forgery under s. 467 of the 
Code* and was convicted and sentenced in respect of all the six offences. It was 
held that the trial of any person in respect of six offences at one and the same trial, 
although they might have been committed within the space of twelve months, was 
illegal.* • 

Falsification of accounts, — Where the offence amounts to folsification of a 
book of account* then every act of falsification would amount to an offence under 
this section, and not more than three of such offences Can be tried together.* 

2. * Committed within the space of twelve months.* — Offenees of the 
same kind committed in the course of one year only can be tried at one trial.* Where 
the accused was charged with having altered and mutilated certain accounts between 
the years 1007 and 1000 it was held that the charge was bad, inasmuch as he could 
have been tried at one trial only for three separate offences committed withih the 
space of twleve months from first to last.* 

3. * Whether in respect of the same person or not. ’ — ^An accused person 
may be charged at one trial with three offences of the same kind though committed 
against different persons. 

Where a postmaster was accused of having, on three different occasions within 
aTyear* dishonestly misappropriated moneys paid to him by different persons for 
money orders, it was held that he could be charged with, and tried at one trial for, 
all^thm offences.^ 

4. *’ May be charged ;^lth* and tried at one trial for, any number of them 
not exceeding three. * — ^This section simply places a stHtutory limit on the number 
of chafges which may legally form part of a single trial. There is nothing in the 
section, however, to pxtvent an accused from being separately charged with and 
tried on the same day for any niunbei of distinct offences of the same kind committed 
within a year.* 

Gases. — The accused was charged under s. 124A, Penal Code, in respect of 
one article, and separately charged under ss. 124A and 159A, Penal Code, in respect 
of another article published within a year of the former. It was held tliat he could 
be tried at one trial on both the charges.* Where an accused person is charged with 
having misappropriated or committed criminal breach of trust in respect of an 
aggregate sum of money, the whole sum being alleged to have been wrongfully dealt 
Vith by the accused within a i>eriod not exceeding one year, the mere fiact t^t the 
Items composing such aggregate sum are specified and may be more than three in 

Bhu Prakaah. [1941] All. 86. • 57 ; Dhanjibhoy v. Kcdm Khan, (1904) 

Maia Prasa£, U908) 80 All. 851. P. R. No. 14 of 1905. 

Shea Swan Lai, (1010) jjSl All. 219. * Juala Prasad, (1884) 7 All. 174* 

MaH Lai Lahiri, (1^) 26 Cal. ».b. 

560 Ndthafol*/1902) 4Bom. L.R.488. • Ihmt Manikya Chakrdbuihi v. 

• See HeaOnanUs, (1877) 41 Bom. Donot^ay Baraj, (1878) 3 Cal. 540. 

610 s llamimZ.a/j(]926)49All.sa2. * Bal Gangadhar TOak, (1908) 88 

* BaHm-uUah Khan, (IQOO) 82 AIL Bom. 221* 10 Bom. It. R. 978. 
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number will not render the charge obnoxious to the prohibition implied by this 
section.' 

Sub-section (2). — This sub-section explains the meaning of the exprespion 
** offences of the same kind ” used in sub-section (7). Offences not punishable 
under the same section of the Penal Code or any special or local law are not of the 
same kind. 

ProvisOi^ — Sections 879 and 880, Indian Penal Code, refer to theft and theft in 
a building and are deemed to be offences of the same kind. Similarly ,Jt is provided 
specifically tliat an attempt to commit an offence, where such an attempt is penalised 
by any law, is of the same kind as the actual offence.* 

' 235. (i) If, in one series of acts so connected together as to form 

Trial for more the same transaction,^ more offences than one are 

than one offence. committed by t^e same person,* he may be charged 

with, and tried at one trial for, every such offence.* 

{2) If the acts alleged constitute an offence falling within two or 
Offence falling more separate definitions of any law in force for the 
within two defini- time being by which offences are defined or punished, 
i^ons. the person accused of them may be charged with, and 

tried at one trial for, each of such offences. 

(3) If several acts, of which one or more than one would by itself 
oonsititiifSncF thcmselvcs constitute an offence, constitute when 

one offence, bu^ combined a different offence, the person accused of 

constituting ’ when them may be charged with, and tried at one trial for, 

combiMd a diffe- the offence constituted by such acts when combined, 

rent offence. constituted by any one, or more, 

of such acts. 

(4) Nothing contained in this section shall affect the Indian Penal 
Code, section 71. 

11.I4USTBAT10NS. 

io sud-seciton (I ) — ^ 

(a) A rescues B, a person in lawfiil custody, and in ^ doing causes grievous 
hurt to C, a constable in whose custody B was. A may be charged with, and convict- 
ed of, offences under sections 225 and 888 of the Indian Penal Code. 

(b) A commits house-breaking by day with intent to commit adultery, and 
GonunitB in the house so entered adultery with B’s wife. A may be separately charged 
with, and convicted of, offences under sections 454 and 497 of the Indian Penal 
Code. 

(c) A entices B, the wife of C, away from C, with intent to commit adultery 
with B, and then commits adultery with her. A may be separately charged with, 
and convicted of, offences under sections 498 and 497 of the Indian Penal Code. 

o 

(d) A has in his possession several seals, knowing them to be counterfeit and 

intending to use them for the purpose of committing several forgeries punishable 
under section 480 of the Indian Penal Code. , A may be separately charged with, 
and convicted of, the possession of each seal under section 478 the Indian Penal 
Cod.. ^ 

(e) With intent to cause injury to B, A institutes a criminal proceeding against ^ 
him, knowing that there is no just or lawful grouti|l for such proceMing ; and alsc^ 

Gutzari Zal, (1902) 24 All. 254. * Repart of the Sefect Committee. 
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accuses B of having committed an offence, knowing that there is no just or 
lawful ground for such charges. A may be separately charged with, and convicted 
of, two offences under section 211 of the Indian FUnal Code. 

(/) A, with intent to cause injury to B, ISedsely accuses him of having committed 
an olffmoe, knowing that there is no Just or lawful ground for such charge. On the 
trial, A gives false evidence against B, intending thereby to cause B to be convicted 
of a capita] offence. A may be separately charged with, and convicted of, offences 
under sectioqp 211 and 194 of the Indian Penal Code. 

(g) A, with six others, commits the offences of rioting, grievous hurt and 
assaulting a public servant endeavouring in the discharge of his duty as such to 
suppress the riot. A may be separately charged with, and convicted of, oflSenccs 
under sections 147, 825 and 152 of the Indian Penal Code. 

(k) A threatens B, C and D at the same time with injury to their persons 
with intent to cause alarm to them. A may be separately charged with, and con- 
victed of, each of the three offences under section 506 of the Indian Penal Code. 

The separate charges referred to in illustrations (a) to (h) respectively may be 
tried at the same time, 
to sub-section (2 ) — 

(0 A wrongfully strikes B with a cane. A may be separately charged with, 
and convicted of, offences under sections 852 and 328 of the Indian Penal Cod^ 

(J) Several stolen sacks of com are made over to A and B, who know they axe 
stolen property, for the purpose of concealing them: A and B thereupon voluntarily 
assist each other to conceal the sacks at the bottom of a grain pit. A and B may be 
separately charged with, and convicted of, offences under sections 411 and 414 of the 
Indian Penal Code. 

(k) A exposes her child with the knowledge that she is thereby likely to cause 
its death. The child dies in consequence of such exposure. A may he separately 
charged with, and convicted of, offences under sections 817 and 304 of the Indian 
Penal Code. 

(]) A dishonestly uses a forged document as genuine evidence, in order to 
convict B, a public servant, of an offence under section 167 of the Indian Penal 
Code. A may he separately charged with, and convicted of, offences under sections 
471 (read with 466) and«196 of the same Code, 
to subsection (S ) — 

(m) A commits robbery on B, and in doing so voluntarily causes hqrt to him. 
A may be separately charged with, and convicted of, offences under sections 828, 
892 and 894 of the Indian Penal Code. « 

GOMMENT.-^This section relates to the joinder of charges of offences com- 
mitted by the same person. It applies to a case in whirii the different offences 
are parts of one transaction. The combined effect of this section and s. 71 of the 
Penal Code Is given in the authors’ commentary on the Indian Penal Code* 

• Sections 285 and 239, which deal with the joinder of charges of different offencies 
and the joint trial of a number of accused persons, are not controlled by the latter* 
part of 8. 288 or by s. 284. If offences are committed in the course of the samp 
transaction, thc^^nay he tried toother, although they are more than three in 
number and extending over a period of more than a year. There Is nothing in this 
section or s. 289 to suggestJtlfrt they are not governed by s. 222 or tlie first part of 
fl. 288. '‘^Fhe illustrations to this sectiem make it clear that when different offencres 
are tried togetHfer, they must bn separately <fiiarged.^ 

Karamaiti Ckilamati^ (1988) 40 Bom. L. R. 1092, [1989] Bom. 42. 
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Scope.— This sectioa allows a number of offences, even when exceeding three 
anct extending oyer a period of more than twelve months, being tried at one trial 
if they are committed in <me series of acts so connected together as to form the same 
transaction.^ 

1. * One aeries of acts so connected together as to form the same 

transaction.* — The word * transaction * means a group of foots so connected 
together as to involve certain ideas, viz. unity, continuity and connection. In order 
to determine whether a group of foots constitutes one transaction, it is necessary 
to ascertain whether they are so connected together as to constitute a^whole which 
c^n properly be described as a transaction.* The real and substantial test by whicdi 
to determine whether several offences are so connected as to form the same transac- 
tion depends on whether they are so related to one another in point of purpose, or 
os cause and effect, or as principal and subsidiary acts as to constitute one continuous 
action. The foot that offences are committed at different times does not necessarily 
show that they may not be so connected as to foil within this section. Proximity 
of time, unity or proximity of place, continuity of action, community of purpose 
or design are elements for consideration, whether the alleged focts form the same 
transaction.* But in all sudii cases, it should be considered whether the alleged acts 
were, as a matter of fact, so connected in one series as to form essentially and strictly 
the same transaction.^ ** Transaction ** means carrying through ” and suggests 
not necessarily proximity in time — so much as continuity of action and purpose.^ 
The Privy Council has held that identity of time is not an essential element in deter- 
mining whether certain events form the same transaction within the meaning of 
this section. It is the continuity of action and the sameness of purpose that 
determine whether the events constitute the same transaction.* The word **transac- 
tion ** has a synonym in the word ** affair.'** If a man is found in eonoealed 
possession of a diamond necklace of which each individual diamond has been the 
subjeri of a separate theft and he knows that the diamonds have been stolen, his 
ilishonest possession of the necklace is one * transaction ’ in the sense that that 
word is used in this section. Similarly the simultaneous possession of a number 
of bullocks at a fair and the offer of them for sale is one * transaction * and any 
number of separately stolen bullocks may be the subject of a single trial.* If a 
quantity of stolen property is found in the possession of an individual in circumstanoes 
which lead to the conclusion that he was retaining the whole of such property knowing 
it to have been stolen there cannot be separate trials in respect of separate portions 
of the stolen property. If, however, the articles were proved to have been received 
on different dates it would justify separate charges limited to three in respect of 
each act of reception. It does not follow from the mere fact that the several articles 
were stolen on different dates and that there is no evidence of separate acts of leoq)- 
tion, that the retention of each article on a given date is not a part of a single 
* transaction.** 

* Charagudi Venkaiadri, (1910) 98 (1985) 88 Bom. L. R. 106, 60 Bom. 

Mad. 602. 148 ; AjabkU Rai, (1985) 15 Pht. 188 f 

* Kaakirain Jhunjhunwalktt (1985) AaUU v. Take^ [1941] Ran. 589, 

62 Cal. 808. * differing from Shapurji Sordbji on the 

* Vojiftamy (1892) 16 B<un. 414, poigt that the trial should be set aside 

424; AmrUa Lai Hassra^ (1915) 42 because iiyustice might have occurred. 
Cal. 057; JfdmaMHcmfoR^CAuiMfouri, * BdbuMx Sailendra Naih, (1988) 
[1988)2 Cal. 98 ; iVofia, [1980] Nag. 6861 40 Bom. iSr. 787, 65 I. A. 158, [1088] 

* JPViMrqpa, (1800) 15 Bom. 491. 2 Cal. 295; (1945) 24 Pat. 501. 

* DaUo HanmafU, (1005) 80 Bom. * JUmnath Ihri, (lOSll) 18 Fat. 161. 

49, 7 Bom. L. R. 638 ; MeUayya^ * -fw., p. 164. « 

(1924) 40 Mad. 74; Shapmfi SonOji, * Jr^.>pp. 168, 164. 
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The e3q>re8eion ** same txansaction is not applicable to cases in whldi the 
alleged offences are sepaiated by distinct intervals of time or place and must be 
proved by distinct evidence.^ The area of ISacts covered by this expression varies 
with the circumstances of eadi case. The illustrations make the meaning of the 
expression very clear. 

2. * More offences than one are committed by the same person.* — The 
offenoes may be of the same kind as in ills, (d), (s) and (h) or of different kinds as in 
(a)* (h)» (e\ (X) and (g). But they must be distinct offences. See s. 71 of the Indian 
Pend Code. 

The Calcutta and the Patna Hi^ Courts have^held that a charge of criminal 
breadh of trust with regard to a gross sum consisting of seven items can legally be 
joined at the same trial with two charges of falsification of accounts conunitted 
within one and the same year, if the falsification was carried out as one of the series 
of acts constituting the transition by which the misappropriation was effected.* 
The Madras and the Bombay High Courts have held to the contrary.* 

The expression ** by the same person ** dearly indicates that where there arc 
more accused than one this section is inapplicable. Section 280 will then apply. 

3. * He may be charged with* and tried at one trial for* every such 
offence. * — The provisions of this section are not imperative but enabling.* The 
accused may be diarged with and tried for eveiy distinct offence, but the Court may 
not impose a sentence for every conviction. It may sentence the accused fbr the 
graver offence proved. 

If, in any case, cither the accused are likely to be bewildered in their defence 
by having to meet many disconnected charges, or the prospect of a fair trial Is likely 
to be endangere<^by the production of a mass of evidence directed to many different 
matters, and tending by its mere accumulation to induce an undue suspicion against 
the accused, then the charges should not be combined;* 

An accused went to the house of a prostitute in a brothel for the purpose of 
committing theft. In the course of committing theft he also committed rape upon 
the pi^ostitute. It was contended that the joinder of the two offences of theft and 
rape in the same trial constituted misjoinder under thib section.* 

Sub- section (2). — ^The offences referred to in this sub-section are distinct 
and separate offences bot necessarily connected with one another. Sec ills, (i), 
(J) and (Ap). The sub-section refers to a totiJity of acts some of which bring the 
case under one definition of an offence and some under another.* Clause (8) of 
a. 71 of the Indian Penal Code should be read with this. Where the same fects 
constitute different offences, thc^gocused may be charged with, and tried at one trial 
for, earii of such offences. But only one offence is committed and the punishment 
must be for the graver offence. The accused cannot be punished for each of the 
distinct offences. 

Sub- section (3). — Several acts, each constituting an offence and in combination 
constituting a different or a graver offence, may be separately charged. But it is 
not necessary to do so, vide s. 28S. The punishment in such cases will be that for 
the compound or the graver offence. See s. 71, Indian Penal Code. 

* JPakirapa, (18110) 15 Bom. 401.* L. R. 1848, 40 Bom. 802. 

* Kashiram JhunjhunaaUa^ (1085) * Vgra^ (1886) Uniep. Cr. C. 807; 

62 Cal. 808.; RanM^won Rtfhadt (1088) AmeruAdiiit (1882) 8 Cal. 481. 

18 Pa^. 170, dissenting from Raman * sup. 

Bdmi Daa, (lots) 41 Cal. 722.. • Faiz [1040] Kar. 100. 

* Kasi Viswanathan^ (1007) ^ Mad. * DagM Ragduap (1027) 80 Bom. 

828 ; ManarU K.^ehia, (102*) 27 Bom. L. K. 842. 
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236. If a single act or series of acts is of such a nature that it is 
Wbeieitis doubt- doubtftil vrhich of several offences the facts whidi 
fbl what olfenoe can be proved will constitute/ the accused may be 

has been commit- charged with having committed all or any of such 

offences/andany niuttber of such charges may be 
tried at once ; or he may be charged in the altm^ative with having 
committed some one of the said offences.* 

ILLUSTRATIONS. 

(а) A is accused of an act which may amount to theft, or receiving stolen 
property, or criminal breach of* trust or cheating. He may be charged with theft, 
receiving stolen property, criminal breach of trust and cheating, or he may be charged 
with having committed theft, or receiving stolen property, or criminal breach of 
trust or cheating. 

(б) A states on oath before the Magistrate that he saw B hit C with a club. 
Before the Sessions Court A states on oath that B never hit C. A may be charged 
in the alternative and convicted of intentionally giving false evidence, although it 
cannot be proved which of thc^ contradictory statements was false. 

COMMENT. — The preceding section refened to the commission of a series 
of acts, each of which taken separately constitutes a distinct offence. This section 
provides for cases where it is doubtful what offence has been committed. It applies 
to cases in which the facts are not doubtful but the applUation of the law to the 
facts is doubtful.t A Court trying u criminal case may convict of a crime not the 
subject of the charge provided (a) that the crime of which the accused is found guilty 
is established by the evidence and (b) that having regard to the information available 
by the prosecuting authorities, it is doubtful whidi of one or more offences would be 
established by the evidence at the trial. If there is any cliance of injustice being 
done or of the accused having been prevented ftom giving or of his having failed to 
give evidence material to his defence by reason of the amendment of the charge, 
the Court should at least make him the offer of a new trial on the charge os amended. 
It is not always necessary t(^muke such an offer.* Tlie* illustrations fuUy explain 
the meaning of the section. 

1. * Single act or series of acts Is of such a nature that it is doubtful 
whi<di of several offences the fiact8.*..wlll constitute.’ — ^The section applies 
when it is doubtful of which of the offences charged the accused is guilty. It will 
apply to a case where on the same fiicts it b doubtful whether the accused committed 
an offence only or both that offence and another.* ^e several offences *’ referred 
to are not offences of the same kind, but offences m different kinds arising out of a 

single act or set of acts,*’ and committed at one apd the same time.* 

2. * The accused may be charged with having committed all or any of 

such offences. * — Thb section authorizes the Court to frame cumulative chaiges or 
cdiaiges in the alternative. Where the several acts amount to dbtinct offences,# 
separate charges should be firanied. A person can be charged with murder and in 
the alternative with' the offence of causing evidence to disappear with the intention 
of screening the offender.* • ^ 

* Abdul Hamids (1985) 14 Ran. 24. * Manu^Miya^ (1882) 9 Cal. 871. 

* Thedeur Shah, (1948) 28 Pat. SB, 46* * Hanma^a Rudrappa, (1928) 25 

Bom. L. R. 518, f. c. Bool L. ,R. 231 ; Tqa^neasa, (1918) 

* OanmatM Matkt, (1911) 86 Had. 46 Cal. 4*)’. 

806. • 
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3. * He may be charged In the alternative with having committed acme 

one of the said offences.* — ^This section only authorizes a charge in the alternative 
when it is doubthil which of several offences the facts which can be proved will 
constitute, and not where there be a doubt as to the fiusts which constitute one of the 
elements of the offence. 

A charge in the alternative of two different offences under different sections 
of the Penal Code is bad in law*^ A person charged with rape on a married woman 
cannot be akernatively charged with adultery with the same woman and on the 
same hicts, as a complaint for adultery should be actually instituted by the husband.* 
This section cfcnnot be utilized to declare the charge in the alternative of embezzle- 
ment and abetment thereof to be one charge ; it involves two separate charges.* 

Contradictory statements. — ^Illustration (6) settles the law which was uncer- 
tain in consequence of conflicting case-law. Contradictory statements by a witness 
which are irreconcilable constitute the offence of intentionally giving felse evidence, 
though it cannot be proved which of the two statements is false.* A person may 
be charged with and convicted of giving false evidence on two statements to two 
Courts which are contradictory and irreconcilable, although it may not be proved 
which of those statements is false. Each of those statements should be separately 
charged and an attempt should be made to prove that one of them is false. A charge 
in the altornative may be framed to provide against a failure to prove that either 
of them is false [vide Schedule V, Form xxviii (ii) (4) ]. Prosecution or conviction 
in the alternative in regard to contradictory statements b justifiable only when the 
prosecution is unable to prove which of the contradictory statements is false. 


237. (i) If, in the case mentioned in section 236, the accused is 
charged with one offence, and it appears in evidence 
that he committed a different offence for which he 
might have been charged under the provisions of 
that section,^ he may be convicted of the offence 
which he is shown to liave committed, although he 
was not charged with ib 

(2) [Bepealedby Act XVIII of 1923,8.63^] 


When a person 
is charged with one 
offence, he can be 
convicted of 
another. 


* IIXUSTRATION. 

A is charged with theft. It appears that he committed the offence of criminal 
breach of trust, or that of receiving stolen goods. He may be convicted of criminal 
breach of trust or of receiving stolen goods (as the case may be) though he was not 
charged with such offence. 

COMMENT. — This section empowers the Court to convict the accused of 
au offence for which no charge has been framed but for which a <^rge mishit have 
been framed under s. 286 ; so that for want of a ^cific charge there diould not be a 
friluie of justice. * 

• See s. 282, supra, which provides for the course which a Court of appeal or 
revision should take when a person has been convicted without any charge or on 
an erroneous charge. 

i. * Offence for which he mj)tht have been charged under the provisions 
of that section. ' — A man nmy be convicted of an offence, although there has been 
no charge in respect of it, if me evidence is«uch as to establish a charge that mi^t 

* S€0dbarao, (1885) 10 Bom. * Janeshar Das, (1929) 51 All. 464. 

124. ^ * G. 1907, part V, p. 867. 

« Koffti, (188:^ 5 AU. 288.4 * 
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have been made. Five penons were charged under a. 802» Penal Codc» with murder^ 
and two of them were convicted. The evidence established that the other three 
had assisted to remove the body, knowing that a murder had been committed. 
Without any hirther charge being made, they were convicted under s. 201 of causing 
the diaappearanoe of evidence. It was held that the conviction without a further 
charge being made was warranted by this section.^ If the accused could not have 
been charged for the offence which he is shown to have committed under the provisioos 
of a. 286 then this section cannot apply. This section must be read with s. 286. 
If the facts of the case do not fall under s. 286, this section has no application.* 
Offences <^rged and offences shown to have been committed muft be cognate 
offences, e.g. criminal breach of trust and attempt to cheat.* The Calcutta and the 
Nagpur High Courts have held that a person can be convicted for abetment of theft 
when he is charged only with the substantive offence of theft.* The Nagpur High 
Court has, however, held that he cannot be convicted of abetment if the evidence 
adduced in support of the charge for the substantive offence does not give notice to 
the accused of all the facts which constitute abetment.* The Allahabad, the 
Bombay and the Madras High Court* have held to the contrary.* 

238. (2) When a person is charged with an offence consisting of 

When offence several particulars, a combination of some only of 
included in which constitutes a complete minor offence,^ and 
offence charged. such combination is proved, but the remaining 
particulars are not proved, he may be convictecl of the minor offence, 
though he was not charged with it. 

^ {2) When a person is charged with an offence and facts are proved 
which reduced it to a minor offence, he may be convicted of the minor 
offence, although he is not charged with it. 

(2 A) When a person is charged with an offence, he may be con- 
victed of an attempt to commit such offence although the attempt is not 
separately charged. 

(3) Nothing in this section shall be deemed to authorize a convic- 
tion of any offence referred to in section 198 or section 199 when no 
complaint has been made as required by that section. 

IIXX78T1IATIONS. 

(a) A is charged, imder section 407 of the Indian Penal Code, with criminal 
brea^ of trust in respect of property entrusted to him as a carrier. It appears 
that be did commit criminal breach of trust under section 406 in respect of the 
property, but that it was not entrusted to him as a carrier. He may be convicted 
of criminal breach of trust under section 406. > 

(5) A is charged, under section 825 of the Indian Penal Code, with causing 
grievous hurt. He proves that he acted on grave and sudden provocation. He 
may be csonvicted under section. 835 of that Code. 

* Besgu, (1025) 52 I. A. 101, 6 Lah. Cal. 1102; Provincial Qovernmeni^ Central 
226, 27 Bom. L. R. 707. The Calcutta Protdnces and Berar v. Gonu^^ [1044] 
Hi>|^ Court doubts the correctness of Nag^ 580. 

this decisAon in laiahar Khondkar^ * Prooii^kd Cfovemmenlt Central 

(1085) 62 CaL 056. « Provinces md Berar v. Oomc^i, ibid. 

* Harun Bashid^ (1025) 53 Cal. 466. * Mahdbir Prasad (1026) 40 All. 

* Batnajkav Jivbc^iraVt (1875) 12 120 ; Raghyat (1024) 26 Ebm. L. R. 828 ; 

B. H. C. R. 1. Padmanmha Par^ikannaya^ (1000) 88 

* BMprasad Kaiawar, (1082) 50 Mad. 20i. ' 
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COMMENT. — This section applies to cases in whicli the charge is <vf an ollenoe 
wlili^ consists of seveial particulars, a combination of some only of which constitiitea 
a complete minor offence. The graver chaige in sucsh cases gives to the accused 
notice of all the circumstances g<4ng to constitute the minor one ot which he may 
be convicted. The latter is arrived at by mere subtraction from tfie former. But 
when this is not the case, where the circumstances, embodied in the major dbaige,. 
do not necessarily, and according to the definition of the offence, imputed by that 
charge, constitute the minor offence also, the principle no longer applies, because 
notice of the former does not necessarily involve notice of all that^^nstitutes the 
latter. The qpction Is not intended to apply to a collateral offence.^ 

1. * A combination of some only of which conatitutea a complete minor 

offence.* — Some of the acts which are a component part of the orlgbial charge 
must constitute a minor offence. The Court can then convicst the accused of the 
minor offence even though he .te not charged with it. But the Court must see that 
the accused is not prejudiced thereby. In determining the question of prejudice,, 
the nature of the case made at the trial, the evidence given, and the line of defence 
of the accused, are matters to be taken into consideration.* 

* Minor offence. * — The words “ minor offbnee ** have not been defined by 
law ; th^ arg to be taken, not in any technical sense, but in their ordinary sense.* 
Under this section the Court can convict a person of a minor offence although he 
was charged with a major offence ; but it does not enable a Court to convictliim of 
a major offence, when he is chaiged with a minor offence.* 

An offence under s. 805, Penal Code (abducting a W'oman for wrongfhl eon- 
finement), is a minor offence as compared with offences under ss. 860 (abducting 
a woman for illicit intercourse) and 870 (rape).* An offence under s. 4M (lurking 
house-trespass) is a minor offence as compared with an offencse under s. 457 (lurking 
house-trespass to commit theft).* A person charged with an offence under s. 804* 
(culpable homicide) or with one under s. 825 (grievous hurt) may be convicted of an 
offence under s. 823 (hurt).^ 

Power of Jury to retpm finding on minor offence. — This section invests a 
jury trying an offence triable by a jury, with authofity to find, as sn incident to 
such trial, that certain frets only are proved at the trial, which frets constitute 
a minor offence, and rSturn a verdict of guilty of such offence though such minor 
offence be not triable by a jury; and a Sessions Judge may thereupon record 
judgment convicting the accused of such minor offence although he is not charged 
with it.* 

On the trial of an accused by a Sessions Judge with the aid of assessors for 
an offence so triable, it is competent to the Judge to convict the accused of a minor 
offence, though the minor offence is triable only by a jury.* Where an accused is 
tried by a jury for an offence under s. 412, Penal Code, it is competent to convict 
him for ari offence under s. 411 (which is triable by assessors) even though no separate 
•charge under s. 411 lias been framed at the trial. <* 


^ Per West, J., in Chand Nur, 
(1874) 11 B. H. C. R. 240. 

* Kitrali Pr^ltad Guru, (1916/ 44 
Cal. 858. 

* Sitanaih Mandal, (ISift) 22 Cal. 
1005. . 

* IHtTgya, <^809) 1 Bom. L. 518. 

* SUancOh Mandal, sup* ^ 

* Aoroii Prolod Ut«rtt, 819. * 


^ Haaaraih Mandal, (1007) 84 Cal. 
325. 

* Pamkadan Unmaru, (1902) 20 
Mad. 248; Detji Gwin^, (1895)^20 
JBom. 215. 

* Changouda, (1920) 22 Bom. U. 
R. 1241, 45 Bom. 619. 

Gulabchand Dasaji, (1925) 27 Bom.- 
L. R. 1416. 
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Sub-aection (2A). — A person charged with an offence may be convicted of an 
attempt to commit that offence although the attempt is not separately charged. 

Sub-aectlon (3). — person charged with an offence cannot be convicted of 
a minor offence which requires a complaint by an aggrieved person. 

What persons following persons may be charged 

may {be chaiged and tried together,* namely : — 
jointly. 

{a) pew>ns accused of the same offence* committed in the course 
of the same transaction ; 

(b) persons accused of an offence and persons accused of abetment, 
or of an attempt to commit such offence ; 

(c) persons accused of more than one offence of the same kind, 
within the meaning of section 284 committed by them jointly within the 
period of twelve months ; 

(d) persons accused of different offences conunitted in the course of 
the same transaction 

(e) persons accused of an offence which includes theft, extortion, 
or c^minal misappropriation, and persons accused of rec^ving or re- 
tainii^, or assisting in the disposal or concealment of, property possession 
of which is alleged to have been transferred by any such offence commit- 
ted by the first-named persons, or of abetment of or attempting to 
commit any such last-named offence ; 

(/) persons accused of offences under sections 411 and 414 of the 
Indian Penal Code or either of those sections in respect of stolen property 
the possession of which has been transferred by one offence ; and 

(g) persons accused of any offence under Chapter XII of the Indian 
Penal Code relating to counterfeit coin, and persons accused of any other 
offence under tlie said Chapter relating to the same coin, or of abetment 
of or attempting to commit any such offence ; , 

and the provisions contained in the former part of this Chapter sliall, 
so far as may be, apply to all such charges. 

COMMENT. — The foregoing ss. 283 to 288 have provided for joinder of 
chatges against the same accused person in the same trial. This section provides 
for Joinder of charges against more than one accused person in the same trial. 

This section is the lost exception to s. 238 which lays down the general principle 
that every offence must be charged and tried separately. This is the only section 
which authorizes a Joint trial of several persons under circumstances specified in the 
section. Except in cases falling under this section, a Joint trial of several accused 
persons renders the trial invalid. 

Clauses (a) to (g) provide for cases in which accused may be charged and 
tried jointly. 

The purpose'* of the Legislature In- laying down various restrictions with regard 
to charges against a number of persons, or of^different charges against the same 
penmn, was to avoid embarrassing the accused by a multiplicity of charges or by 
bringing together evidence relating to a number of acci.sed persons ; and so in oases 
where mandatory provisions as tp the Joihing of charges are disregarded, it is reason- 
able to presume that the accused has been piejudioed because bis^4]^ has been 
complicated and bis defence therefore rendered m 9 re difficult. Where there is a 
misjoinder of acx^used perrasi, there is always a possibility that the Court will be 
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unoooieioudy prejudiced by evidence that would be inelevaiit if the accused were 
tried separately. A misjoinder does not always vitiate a trial but a Court should 
ordinarily presume prejudice until it is quite certain that there could have been 
none.^ 

Even where s. 285 and this section justify a joinder, it should not be resorted 
to if there is a risk of embarrassment to the defence. c.g. charges murder of several 
perscms and of arson must embarrass and bewilder the accused in their defence, and 
confuse the jury.* 

1. * May be charged and tried together.* — This section is only an enabling 

section and dcSes not trammel the discretion of the Court. The Court has a discretion 
to proceed jointly or separately against the accused persons. The Court must sec 
that the accused are not prejudiced by the joint trial. 

Clause (a). — 2. * Accused of the same offence.* — ^Persons accused of the 

same offence committed in the course of the same transaction can be tried under 
this clause. If different offences are committed in the course of the same transac- 
tion. then clause (d) will apply. The words the same offence ’* indicate the same 
physical act of crime. The test is whether the two persons are engaged in one 
transaction, and to determine that it is necessary to regard the fkets from the point 
of view of those two xiersons. If they are animated by a common purpose, and 
there is continuity in their action then surely there is one transaction so fer ag they 
are concerned. It may even be that community of purpose Is not necessary.* 

As to the meaning of the expression ‘ in the course of the same transaction,* 
see cl. (d). 

Gases. — ^Where certain persons, who were witnesses on the same side, gave 
felse evidence on the same point to the same effect to prove the same fact, it was 
held that the evidence was given in the same transaction and that their joint trial 
Sor perjury was legal.* Two sets of accused persons, who were cutting trees in 
different parts of a forest which had been leased to the complainant, were all tried 
together, although separate charges were framed against the two sets of accused, 
and they were convicted. The Courts below did not find that there was an intention 
or object common to the two sets of accused. It was held that there was a mis- 
joinder of parties ; and that the case should be remanded for feesh and separate 
trials of the two sets of accused.* 

Clause (b). — ^A person charged with a substantive offence can be tried jointly 
with a i>CTSon accused of abetment, or of on attempt to commit such offence. But 
abetment must have taken place within the jurisdiction of the Court trying the 
substantive offence.* Where a railway ticket collector handed over two used tickets 
to another person, instructing him to apply for a refund of the fares covered by 
the same as unused tickets at the place of issue, and the latter made an application 
but was discovered in the act, it was held that the joint trial of the ticket collector 
pn <diarge8 under ss. 408, 420 and 100 and the other under ss. 420 and 511 of the 
Penal Code was legal.'’ 

> Moongan v. Hoshan Ali Sejfmjal Punamchand^ (1026) 29 Boto. 

[1042] Mad. 822. <* L. R. 170, 51 Bom. 310. 

* AHmaddin Naskar, (10^) 52 Cal. * Moongan v. Ro^um Ait Sahiby 

258. nup. 

* Per Crumn, J., in Se^mal Punam^ ‘ SaMdanandam v. Gopala Ayyw 

chand, (1026) 2% Bom. L. R. 170, 171, gar, (1020) 52 Mad. 001 

51 Bom. 810. , ’ KaH Das CkukerbMy, (1011) 88 

* (1025) 48* All. 825 ; Cal. 458. 
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Clause (c). — Section 284 provides for the case of a person who is accused of 
more offences than cme uT the same kind committed within the qpace of twelve 
months from the first to the last of such offences. This clause provides for the 
csase where several persons commit several offences of the same kind within a period 
of twelve months. It is not necessary that all the offences must have been committed 
in the course of the same transaction. But it is necessary that they should have 
been committed jointly. If they are independent of one another the acomed cannot 
he tried jointly. , 

Clause (d). — 3. * In the course of the same transaction. ’ — ^Persons accused 

of different offences committed in the course of the same transaction may be tried 
jointly.^ But if the transaction is not the same they cannot be so tried. 

The offences charged shall be committed * in the course of the same transac- 
tion.* The point of time at whicli the section requires that condition to be fulfilled 
is that of the accusation, and not that of the eventual result. It is on the basis of 
what appears on the face of the accusation that the Court may proceed to charge 
and try» and it is immaterial that, if *Jic opinion of the Magistrate as to the existence 
of a same transaction proves to be wrong in law, the prosecution will thereby be 
•enabled at the trial to join separate offences contrary to the terms of ss. 234 and 
285. This clause is expressly an exception from s. 283 and enables a plurality of 
offences to be dealt with in the same trial. But it docs not import either expressly 
or by implication tlie litrutation set out in s. 284, according to which not more than 
three offences of the same kind committed within the^ space of twelve months can 
be tried together, or the limitation contained in s. 235(7), under which more offences 
than one committed by the same person can only be tried together if they are in one 
series of acts so connected together as to form the same transaction, in which case 
there is no specific limit of number. Nor is there any limit of number of offences 
specified in this clause. The one and only limitation there is that the accusation 
should be of offences ** committed in the course of the same transaction.** Where 
several persons conspire to commit offences, and commit overt acts in pursuance 
of the conspiracy (a circumstance which makes the act of one the act of each and 
all the conspirators), these acts are committed in the course of the same transaction 
whkdL embraces the conspiracy and the acts done under it. The common concert 
and agreement which constitute the conspiracy serve to unif^ the acts done under it. 
Identity of time is not an essential element in determining whether certain events 
form the same transaction within the meaning of this section. It is the continuity 
of action and the sameness of puq>ose tliat determine whether the events constitute 
the same transaction.* 

Where the accusation against all the accused persons is that they carried out 
^ single scheme by successive acts done at intervals, and there was a complete 
unity of project, and the whole series of acts were so linked together by one motive 
and design as to constitute one transaction within the meaning of this section, a 
joint trial is not only legal but is demanded in the interest of public time mid con-i 
venience. The foundation for the procedure is the association of two or more 
persona eoncuiring from start to finish to attain the same end.* 

^ JDepuiy L^al Remembrancer v. **6anesA Narayan', (1912) 14 Bom. 
KaUash Chandra Ghoae, (1914) 42 L. R. 972^ Kuahai MalHk, (1028) 50 
Cal. 760. • Cal. 1004, 1009 ; Datto Hanmant, 

* Babuiai : Saalendra Naih^ (1988) (1905) 7 Bom. L. R. J9d8, 80 Bom. 
40 Bom. L. R. 787, 65 lA. 158, [1988] 49 ; Cfbj^ Ragkunaih, ^928) 81 Bom. 
2 CaL 295 ; CMudeymian, 11987J Nag. L. R. 148 , 58 Bom. 844. 

165. ^ 
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A fight between two parties cannot be treated as a ** transaction within 
the meaning of this section. The two parties cannot regularly be charged in the 
same triaM 

Security proceedings. — ^The provisions of this section read with s. 117 are 
applicable where several persons are required to furnish security for keeping the 
peace under s. 107. A joint inquiry in the case of such persons is therefore not 
ip90 facto illegal.* The main principleB applicable to a criminal trial regarding 
joinder of charges and the joint trial of accused persons should be applied to inquiries 
under s. 107.* 

Gaaea. — Offences committed in course of same transaction. — ^A person 
who commits criminal breach of trust can be tried jointly with the person who 
receives the property obtained by the breach of trust.^ The person who acts as an 
agent to receive a bribe on behalf of another and the person who accepts it can be 
tried jointly* because it is the * same transaction.' The one obtains and the other 
i^eceives.* Where the accused were all alleged to have been members of a secret 
society* and to have joined in the unlawful enteiprise and with others, known and 
unknown, to, have conspired to wage war or to deprive the King of the sovereignty 
of British India, and to have collected arms and ammunition with such intent and 
to have actually waged war, it was held that the joint trial of the accused on charges 
under sa. 121, 121 A, 122 and 123 of the Penal Code was not bad for mi^oinder of 
persons or charges.* The printer and the publisher of a seditious pamphlet San be 
tried jointly, because they are concerned in the same transaction in regard to the 
publication of the pamphlet.* 

Offences not committed in course of same transaction. — ^Five jienonB 
were charged with having committed the offence of rioting on December 5 ; four 
out of those persons, and one F, were charged with having committed the offence 
of criminal trespass on December 9. These two cases were tried together in one 
triaL It was held that the trial was illegal.* 

The accused entered upon a plot of land belonging to the complainant and 
looted his linseed crop, and on the following day they entered upon another plot 
and looted his tobacco. All of them were tried jointly, and convicted under ss. 148 
and 379 of the Penal fiode in respect of each occurrence. It was held that the 
events of the two different days were not parts of the same transaction, and that the 
trial was bad.* Where one accused was charged with having misappropriated 
certain sums of money, another accused with having misappropriated part only 
of the same monies, each act of misappropriation being complete in itself, and the 
third accused was charged with having abetted the two, it was held that they could 
not be tried together.^* 

Clause (e). — ^When one person is accused of an offence which includes theft, 
extortion, or criminal misappropriation, and adother of receiving or retaining or 
•disposing of the stolen property, they may be tried jointly.*!- The thief and the re- 

* Chandra Bhuiya, (1892) 20 Cal. 87 Cal. 467. 

887. * Shanlaram Mire^kar^ (1927) 80 

* Abdtd Kadhr, (1886) 9 AU. 452 ; Bom. L. R. 820. 

Ndthu. (1884) 6 AU. 214. ^ * Chandi Singh, (1887) 14 Cal. 895 ; 

* Bachu MuOah v. Sia ibifti Singh, Gobind Koeri, (1002) 29 CaL S85. 

<1886) 14 Cal. 858. ^ Budhai Sheik, (1005) 88 CaL 202, 

* Balahhai,^1904) 6 Bom. L. R. 517. >* JSC. Meeriah, (1980) 8 Ran. 682. 

* Shrinivas, (1905) 7 Bom. L. R. 687. “ The decisions to the contrary are 

* Barindra mumar Ghgae* (1909) nolonger of any authority. 
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ceiver of the stolen property may be Jointly tried.^ Daooity and reoeivini^ stolen 
property in the commission of the dacoity may be tried together.* Under els. (a) 
and <e), three persons jointly committing thefts on two different oocaslona witl^ 
a period of twelve months can be tried at the same trial. Under cl. («) joint trial 
would also be legal if two of them were charged with theft under s. 880 of the Indian 
Penal Code and one under s. 411 for each of these occurrences.* 

Two bicycles were stolen from different ploc^es. and in each case one A» an 
employee of R who kept a bicycle shop, was seen loitering in the neighbourhood 
about the time wlien the bicycles disappeared. Parts of each of the stolen bicycles 
were afterwards founds some in the shop of R and some in the house cf one N. It 
was held that the joint trial of three persons for offences under ss. 870 and 411 of 
the Penal Code was not illegal.* 

Clause (f). — ^Persons accused of offences under ss. 411 and 414 of the Penal 
Code In respect of stolen property the possession of which has been transferred by 
one offence may be tried together.* The expression ** possession of which has been 
transferred by one offence ** refers to the original theft of the stolen property.* 
Where several articles stolen at one theft are received by different personsv all or 
any of the receivers are triable jointly for the offence of receiving stolen property.^ 
If more than one offence of theft has been committed in respect of certain property* 
then the persons in possession of such stolen property which has been secured by 
means of the commission of several offences of theft or robbery* etc.* cannot be 
tried jointly.* 

Clause (g). — ^This clause provides for the joint trial of offences under Chapter 
XII of the Penal Code relating to the same coin and abetment of or attempt tO' 
commit any such offence. 

240. When a charge containing more heads than one is framed 
Withdrawal o f ag&inst the same person* and when a conviction has 
remaining ^rges been had on one or more of them* the complainant, 
on conviction on or the officer conducting the prosecution* may, with, 
one of several the Qonsent of the Court, withdraw the remaining 
charge or charges, or the Court of its own accord 
may stay the inquiry into, or trial of, such charge or charges. Such 
withdrawal shall have the effect of an acquittal on such charge or 
charges, unless the conviction be set aside, in which case the said Court 
(subject to the order of the Court setting aside the conviction) may pro- 
ceed with the inquiry into or trial of the charge or charges so withdrawn. 

COMMENT. — ^This section applies where a person is accused of several of- 
fenoes, or where there are charges of several distinct offences. 


* Bkimo, (19ie) 38 AU. 311 ; Nowab, 
(1086) 18 Lah. 62. 

* Rttfgn Prasad, (1922) 45 All. 228. 

* SuperiniendefU and Remembraneer * 
of Lum Affairs, Bengal v. JRaghuktl 
RroAnSh, (1085) 62 Cal. 946. 

« .^flinar, (1021) 44 All. 276. 

* Keshao Krishna, (1904) 6 Bom. 


L. R 361. The decisions to the con- 
trary are no longer of any authority. 

* Lakha^,Amra, (1081) 84 Bom. U. 
R. 801. 

* Musammai Gu^'ania^ (1927) 6 Pat. 

588. f/* 

* Bhagg^ (1985) 1| Lude. 70. 
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CHAPTER XX. 

Of the Trial of Summons-cases by Magistbates. 

P^ooedute in 241. The following procedure shall be observed 
8iimiiionB-caBe8. l^y Magistrates in the trial of summons-cases. 

COMMENT. — ^The * trial * of a criminal caaO means .the proceeding which 
cominenoes when the case is called on with the Magistrate on the bench* the aocnised 
in the doth, &nd the representatives of the prosecution and defence* if the accused 
be defended* present in Court for the hearing of the case.' Chapter XX deals 
wHh the trial of summons-cases: Chapter XXI* with warrant-cases. As to a 
** sumiiuma-case*” see s. 4* cd. (e)* supra. There Is no provisicm in either Chapter 
to authorize the Magistrate to try any case except tinder the Chapter applicable to 
the particular case ; that is* a warrant-case cannot be tried under Chapter XX, 
or a summons-case under Chapter XXI. If the aanant-case is not proved, the 
Magistrate may proceed with the summoiis-case according to the procedure 'laid 
down in this Chapter.* 

A summons-case is generally the result of a complaint. On a complaint beii^ 
made the complainant is examined (s. 200) and process Issued for the attendance 
of the accused (s. 204). The procedure at the trial is laid down by this Chapter. 

Summons-case and warrant-case arising out of same transactldn. — 
Id the investigation of a complaint* which forms the subject of two distinct charges 
arising out of the same transaction, one of which is a summons and the other 
a warrant-case* the procedure should be that prescribed for warrant-cases.* If a 
Magistrate tries a warrant-case as a summons-case, the procedure is something 
more than an irregularity* and the conviction will be set aside.* 

Commitment. — Summons-cases cannot be committed to the Court of Session 
because there is no warrant for such commitment and the Magistrate can adequately 
punish the offenders. If a committal is made, it can be quashed as illegal.* 

242. When the accused appears or is brought before the Magistrate* 

Substance of ac- the particulc^ of the offence of which he is accused 
cusation to be shall be stated^ to him, and he shall be asked if he 

any cause to show why he should not be con- 
victed ; but it shall not be necessary to frame a formal charge.* 

COMMENT. — ^Tbis section provides for the procedure when the accused or 
his pleader (s. 205) appears. Section 247 provides for the course to be adopted 
if the complainant does not appear. 

1. * The particulars of the offence .... shall be stated.* — It is necessary 

that the accused should have a clear statement made to him as to the particulars 
of the offence of which he is charged.* Omission to state the particulars and ta 
question him if he has any cause to show vitiates the trial.^ 

* nagdu V. Puf^a, (1086) 38 Bom. 711. 

L. R. 1189* [1087] Bom. 211. * Chinnapayan^ (1006) 29 Mad. 

* PapaOu, (1884) 7 Mad. 454. 872. 

* Rajnarain Koonwar v. Lola Tamoli * Dharam SirM, (1006) 3 A. L. J. R. 

iZotif, (1884) 11 Cai; 01; Hoaaein 14, 26 A. W. N. 28. 

* Setrdar v. Kahi Sardar^ (1902) 20 Cal. * Acharjee LaU^ (1878) 3 C. L. R. 87. 

481; SMuma^i^ (1915) 80 MsA, 508; * GoptU Krishna SiAa v. MaHlaf, 

Ragfiavaiu Naicker v. Singaram^ (1018) (1026) 54 Cal. 350. 

41 Mad. 727 ; Sohisudin, (ISOajf 22 Bom. 


IS 
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2. * It fthall tiot be necessary to frame a formal cbarfte/ — ^In a smnmoiis 

trial thece is a change of an ofISenoe. although it is not neoessaxy to embody it in 
writing in accordance with the provisions of ss. 221-228 of the Code. But the pro- 
visions relating to joinder of charges and joint trial apply to the trial of summons- 
cases.^ 

If a summons-case is tried jointly with a warrant-case, the procedure of the 
warrant-case is to be followed? A charge will then have to be drawn up for the 
summons-case also. See Comment on s. 241, stipra, ^ 

243. If the accused admits that he has committed the offence of 

Conviction o n which he is accused, his admission shall be recorded 

admission of truth as nearly as possible in the words used by him ; and, 
of accusation. if he shows no sufficient cause why he should not be 

convicted, the Magistrate may convict him accordingly. 

COMMENT. — The Magistrate has the discretion to convict the accused if be 
pleads guilty. He is not bound to do so if he thinks it is necessary to have evidenoe 
of the guilt of the accused. If thj accused admits some or all of the facts alleged 
by the prosecution but pleads not guilty," the Court is bound to proceed accord- 
ing to law by examining the witnesses for the prosecution and defence.* 

244. (i) If the Magistrate does not convict the accused under the 

Procedure when preceding section or if the accused does not make 

no such admission such adz^sion, the Magisti*ate shall proceed to hear 
is made. the complainant (if any), and take all such evidence 

as may be produced in support of the prosecution, and also to hear the 
accused and take all such evidence as he produces in his defence ’ 

Provided that the Magistrate shall not be bound to hear any person 
as complainant in any case in which the complaint has been made by a 
Court. 

(2) The Magistrate may, if he thinks fit, on the application of the 
complainant or accused, issue a summons to ^ny witness directing him 
to attend or to produce any document or other thing. 

{3) The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses,^ incurred in attending 
for the purposes of the trial, be deposited in Court. 

. COMMENT. — This section lays doivn the procedure where the accused has 
not admitted the truth of the accusation or where the Magistrate does not convict 
the accused under the preceding section. 

Sub section (1). — ^If the accused does not make the admission under s. 243, 
the Magistrate is bound to hear the complainant and his witnesses ; and he is not 
competent to acquit the accused without examining the complainanat and his 
witnesses.* ^ 

It is the duty of the prosecution to call all the witnesses who prove their con- 
nection with the transaction connected with the prosecution, and who must be 
able to give important informBtion. if sufh. witnesses are not called without 
sufficient reason being tiiown, the Court may properly draw dn inference adverse 

% San Dun^ (1205) 2 Cr« L. J. 780, 589, Cr.^R. No. 11 of 1801 ; Keari v.^ 

0 Ik B. R. 58, F.B. Muhammad BakaHi^ (1890) 18 All. 221 ; 

* Somdhhai, (1907) 9 Bom. L. R. AH Hiaain v* LaehhnnNarain Malu^an^ 

1846. (1031XM AU. 416. , 

* Touhfion, (1891) Unxep. Cr. C. 
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to the pfOBecution. The only thing that can velievn Hie fwoseoutcnr fhim^oallinf: 
such witnesses is the leasonable belief that* if called* they would not speak the 
truth. No such ooneqKmding inference can be drawn against an accused.^ 

I. * Hear the accused and take all such evldenoe as he produces la 
his defence.' — ^The Magistrate is bound to examine all the witnesses produced by 
the accused. He has no discretion in the matter. He has no power to li^t the 
number of witnesses. A conviction by the Magistrate who reftised to examine 
a witness forpudly tendered on behalf of the accused is illegal.* 

Proviso. — ^This proviso has been added to provide for the case where a isom- 
plaint has bedn made by a Court. 


Sub-section (3). — ^Where a complainant is required to pay fees for summon- 
ing witnesses* and foils to do so* the Magistrate must deal with the case on the 
evidence before him, and is not justified in dismissing the complaint.* 


245. (i ) If the Magistrate upon taking the evidence referred to in 
Aoauittal section 244 and such further evidence (if any) as he 

^ " may, of his own motion, cause to be product* and 

(if he thinks ht) examining the accused, finds the accused not guilty, he 
shall record an order of acquittal. 

{2) Where the Magistrate does not proceed in accordance with the 
g . provisions of section 849 or section 562, he sh^l, if 

cn ncc. finds the accused guilty, pass sentence upon him 

according to law. 


COMMENT. — Under this section there must either be acquittal or convictioa. 

246. A Magistrate may, under section 248 or section 245, convict 
Finding not l^he accused of any offence triable under this Chapter 

limited by com- which from the facts admitted or proved he appears 
plaint or summons, to have committed, whatever may be the nature of 
the complaint or summons. 

COMMENT. — This sedition gives a Magistrate disqretion to proceed in those 
cases where the evidence for the prosecution establishes an offence oHier than 
that referred to in the complaint or summons. If the Magistrate thinks that an 
offence different from that referred to in the complaint or the summons is prima 
focie established he must act according to the provisions of s. 242. He must state 
the particulars of sucdi offence to the accused so that he may be able to make his 
defence accordingly. ^ 

247.. If the summons has been issued on complaint, and upon the 
_ _ day appointed for the appearance of the accused, or 

of oompUuDM^^ “y subsequent thereto to which the hearing 
^ may be adjourned, the complainant does not appear/ 

the Magistrate shall, notwithstanding anything hereinbefore contained* 
acquit tiie accused,* unless for some reason he thinks proper to adjourn 
the hearing of the case to some other day : 

Provided that, where the complainant is a public servant and Us 
personal attendance is no^required, the Magistrate may dispense with 
. his attendance, and proceed with the ease. 


* Mafmo KAn*. (18S1) 8 Cal. 121 ; (1869) 4 Ben. L. R. (Appx.) 7T* 12 W. 

Mvhammad yutitw, (1022) 60 €fil. 818. R. (Cr.) 77. 

« Mahima Cfandra ChrJIkhbuUy^ * Koniptiltf, (1882) 5 Mad. 160. 
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COMMENT.^ — ^This section applies where the complainant does not appear 
in a siunmoos^caae. Section 269 is the corresponding section in a warrant-case. 

On default of the complainant's appearance the Magistrate has a discretion 
eftber to dismiss the complaint and acquit the accused or to adjourn the hearing. 

1 . * The complainant does not appear.* — If the complainant is represented 

by a pleader [s. 4 (r) ] his personal appeaxanoe will not be regarded as indi^nsable. 
But the appearance of the complainant's pleader is not equivalent to the appear- 
ance of the complainant within the meaning of this section.^ Absence of the com- 
plainant on the day fixed for the hearing is a sufficient reason for the dismisHal 
of the complaint. * 

2. *The Magistrate ahall .... acquit the accused.* — ^Thc accused is 
entitled to be acquitted if the complainant is fl^bsent and the Court does not adjourn 
the hcariiqE of the case. The Magistrate is not bound to wait until the Court is 
about to close for the day.* 


1/Vhere a complainant was present in the Court of a Magistrate who had pre- 
viously dealt with the case* under the belief that it would be heard by him* but 
It was taken up and dismissed by the Chief Presidency Magistrate without the 
knowledge of the complainant, it was held that the order of acsquittal was wrong.* 

Revival of complaint after acquittal. — There is no provision in the Code 
empowering a Magistrate to revive a case after an order of acquittal under this 
section.* An acquittal owing to the absence of the complainant bars a subsequent 
trial of the accused for the same oilSence.* Even where a case is disposed of owing 
to the absencse of the complainant and the accused, further proceedings are barred. 
The provision in s. 408 that a ftresh trial will not be barred unless the accused has 
in the first case been ** tfied ** does not limit the effect of an order of acquittal under 
this section.* 


An acquittal on a date not fixed for heating or when the complainant had 
no notice of the adjoumedL datq Is a nullity and does not bar further proceedings. 
But the order of acquittal should be set aside before the case can proceed.^ 


248. If a complainant, at any time before a final order is passed in 

under this Chapter, satisfies the M^strate 
Wftndiawai of there are sufficient grouilds for pomitting him 

to withdraw his complaim,' the Magistrate may 


complaint. 


permit him 
accused.* 


to withdraw the same, and shall thereupon acquit the 


COMMENT. — ^This section applies to summons-cases.* It is discretionary 
with the Magistrate to jiezmit the complainant to withdraw his complaint or not. 

Where the offence charged is a ** warrant ** and not a ** summons ’* case, a 
Magistrate ought to proceed with the inquiry or trial in spite of the Withdrawal 


* PonnaganH Kotayyan^ , (1903) 2 
Weir 809. 

* KfOHyaU 'v. Pari MakH, (1684) 
7 Mad. 856. 

* Good V. Gunped Rat. (1919) 47 
Cal. 147. 

* Ham Coomar v. Bamjee^ (1896) 
4 C. W. N. 26. 

* BhupaMhooahan Mttkherji v. 
Amiyabhoaghan Mukherjetf (1935) 62 
Oil. 1119. ’ 


* CluggUapu Paddaya of Paiak&t, 
(1910) 84 Bfad. 258; DuOa, (1922) 
45 All. 58 ; JHidehutO JLai Sahib, (1917) 
4Q^Mad. 076. 

^ BhupaiibhooatuM Mukherjee v. 
AnUytdimoghan Mukherjee, (1985) 62 
Cal. 1119. 

* Ganesh Narayan Saihe, (1889) 18' 
Bom. 600; Afurrqy, (1898) 21 Cal. 
108; kandihod Betufid, (1012) d7Boiiu 
860, 15Bom.E.R.6l. 



SECS. 247-250.] 


TBlAh OF SUltllONS-CASBS. 


107 

of the ootadidalnaiit, if he finds the elements of an oJfenee on the Ihets set fi»tli 
in the oonqdaint.^ 

1. * If a complainant .... satisfies the Magistrate .... there are suf- 
ficient grounds .... to withdraw his complaint.*— This section is intended to 
apply to esses instituted upon complaint •*’* The next section applies to cases 
instituted otherwise than upon ** complaint.** 

A ease is withdrawn under this section without the consent of the accused. 
A case is compromised if with the consent of the accused it is withdrawn. 

** Compromise ** is a word which in itself contemplates an arrangement to 
which there are two parties. ** Withdrawal ** has no such meaning.* See Com- 
ment on B 845, infra, 

2, * Shall thereupon acquit the accused. * — ^The Magistrate acquitting the 
accused must be competent to deal with the case, otherwise the acquittal will not 
bar a fresh trial.* 

249. In any case instituted otherwise than upon complaint, a 

Power to stop Presidency Magistrate, a Magistrate of Ae first class, 

proceedings when or with the previous sanction of the District Magis* 
no cKimplainant. trate, any other Magistrate may, for reasons to be 
recorded by him, stop the proceedings at any stage without pronouncing 
any judmnent either of acquittal or conviction, and may thereupon 
release the accused. * 

COMMENT. — This section applies to cases instituted otherwise than upon 
complaint. An order under this section does not amount to an acquittal <nr to a 
diachaige. The stopping of proceedings under this section Is not an acquittal in 
bar of further proceedings (s. 408, Expln.) 

Frivolous Accusations in Summons and Warrant Cases. 

250. (1) If, in any case instituted upon complaint or upon infor- 
False, frivolous mation given to a police-officer or to a Magistrate,^ 

or vexatious accu- one or more persons* is or are accused before a 
sations. Magistrate of any offence triable by a Magistrate,* 

and the Magistrate by whom the case is heard discharges or acquits* all 
or any of the accus^. and is of opinion that the accusation against 
them or any of them was false and either frivolous or vexatious,* the 
Magistrate may, by his order of discharge or acquittal,* if the person 
upon whose complaint or information the accusation was made is present, 
call upon him forthwith to show cause why Ite should not pay compensa- 
tion* to such accused or to each or any of such accused when there are 
more than one, or, if such person is not present direct the issue of a 
summons to him to appear and show cause as aforesaid. 

(2) The Ma^strate shall record* and consider any cause which such 
cbmplainant or informant may show, and if he is satisfied that the 
accusation was false and either frivolous or vexatious may, for reasons 
to be recorded, direct that compensation to such amount not exceeding 
one hundred rupfies or, if the Ma^strate is a Magistrate of the third class, 
not exceeding fifty rupees^ as he may determine, be paid by such 
complainant or informant to the accuslid or to each or any of them. 

^ Ganeth NsSayan Sathe, (1J89) 13 * Bayan AH, (1916) 80 CL W« N. 

Bom. 000. . . » 1209. 

* Ckenehayya^J^OOO) 28 Mafi. 626. * Samsudin, (1896) 22 Bom. 711. 
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(2j4) The Magistrate may^ by the order directing payment of the 
compensation under sub-section (8), further order that, in d^ault of pay- 
ment, the person ordered to pay such compensation shall suffer simple 
imprisonment for a period not exceeding tlurty da 3 rs. 

(2iB) When any person is imprisoned under sub-section (9^), the 
provisions of sections 68 and 69 of the Indian Penal Code shall, so far 
as may be, apply. 

(2C) No person who has been directed to pay compensation under 
this section shall, by reason of such order, be exempt^ from any civil or 
criminal liability in respect of the complaint made or inforination given 
by him : 

Provided that any amount paid to an accused person under this 
section shall be taken into account in awarding compensation to such 
person in any subsequent civil suit relating to the same matter. 

(3) A complainant or informant who has been ordered under sub- 
section (9) by a Magistrate of the second or third class to pay €M>mpen- 
sation or has been so ordered by any other Magistrate to pay compensa- 
tion exceeding fifty rupees may appeal from the order, in so far as the 
order relates to the payment of the compensation, as if such complainant 
or informant had been convicted on a trial held by such Magistrate* 

(4) When an order for pa 3 rment of compensation to an accused 
person is made in a case which is subject to appeal under sub-section (3% 
the compensation shall not be paid to him before the period allowed for 
the presentation of the appeal has elapsed, or, if an appeal is presented, 
before the appeal has been decided and, where such order is made in a 
case which is not so subject to appeal, the compensation shall not be 
paid before the expiration of one month from the date of the order. 

(5) lRepealedbyActXVlIIofl923,s.69.] 

COMMENT. — ^The Magistrate before taking actk>n under this section has to 
satisfy himself that the complaint was (1) false, and (2) frivolous or vexatious. 
He must also decide at the time of acquitting the accused whether he should exer- 
cise his powers under this section and not postpone it to* a later date. 

Object. — The object of the section b not to punish the complainant, but, 
by a summary order, to award some compensation to the person against whom a 
frivolous or vexatious accusation is brought, leaving it to him to obtain further 
redress against the complainant, if he seeks for it by a regular civil suit or criminal 
prosecution.^ 

Scope. — This section may be applied in suihmons-cases, whether tried sum- 
marily or not.* Where a complaint alleges an offence which is exclusively triable 
by the Court of Session as well as an offence which is triable by a Magistrate, and 
after inquiry the Magistrate finds that the complaint was not justified, be has pow2r 
to award compensation under this section in respect of that part of the complaint 
whiidi he has frill power to deal witii.* 

Sub»Bection (1). — l. * In any case iimtltutied upon cfimplalnt or upon 
bifSormation given to a police-officer or to a Magistrate.* — The operation of 
this section Is restricted to cases instituted by ** complaint ** as defined in the Code,* 

' * Beni Mcdhub Kurmi v. Kumtid * Basoro, (1887) 11 Mad. 140. 

Kumar BUnoaSf (1902) 80 Cal. 128, * moI Chandg (1%I4) 20 lAudc. 48. 

128, F.B. 
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or upon infoimation given to a polioe-offloer or a Uagiatrate ; and consequently 
it has no application to a case instituted on a police report or on information given 
by a police-officer.* 

A case instituted by the police, on a complaint to them, is not instituted ** upon 
complaint,'* Ih the sense of this section, and theiefbce in such a case an order award- 
ing oomx>ensation made under it is illegal.* But, where a police-c»ffioer appears 
before a Magistrate and makes a formal complatot of a non-cognisable offence, 
which is fouqd to be fhlse, the Magistrate can mder him to pay compenstaion to 
the accused.* 

9* * Ono or more persons.* — ^Where there are more accused than one the 

Magistrate may award compensation to one or more of them. 

3. * Accused before a Magistrate of any offence triable by a Magis- 
trate.* — The offence may be under the Penal Code or tmy special or local law.* 
A person must be accused before a M^strate of an offence triable by a Magistrate. 
The institution of proceedings under s. 107 is not an accusation of an offence triable 
by a Magistrate.* An order for payment of compensation cannot, therefore, be 
made against a man who has petiti<»ied a Magistrate to take action under s. 107 
of the Code.* Similarly, a proceeding to recover legal ftue under s. 28 of the Bombay 
Public Conveyances Act, 1863, is not a complaint for an offence, and even if frivolous 
or vexatious, no order for compensation can be passed under this section.* 

A Magistrate has no jurisdiction to award compensation in oases whm the 
offence charged is not triable by him but by a Court of Session.* Where a <x>m- 
plainant brings Joint accusations of both classes of offenGes and the Magistrate 
finds both to be false he is oompetfmt to award compensation only in respect of 
offences triable by a Magistrate, and if compensation is aqrarded for tkoth kinds of 
offences and it is not possible to apportion the amount so awarded between the two, 
the order is bad for uncertainty.* 

The section reserves the power to award compensation to the Magistrate who 
has heard the case. On setting aside the conviction and sentence against the ac- 
cused person an appellate Court or a Court acting in revision has no power under 
this section to make an order awarding compensation to the a<;cused as against the 
complainant.^* 

4. * The MagiatMte by whom the case Is heard discharges or acquits, 
etc.* — ^There must be a regulcv hearing of the case. If a Magistrate without Issuing 
process for the attendance of a person complained against, dismisses the complaint 
under s. 203, he cannot pass an order for compensation because there is neithtf 
an order discharging nor an order acquitting the accused.** 

* Ramjeevan Koormiv. DurgaChavitn^ No. 88 of 1002. 

(1894) 21 Cal. 979. * VaUii Mitha^ sup. 

* Iskti V. Bakhshit (1888) 6 All. * Chhaba Dolsang, (1016) 10 Bom. 

98; Sakar Jan Mdhmntd^ (1897) 22 L. R. 80; Hei Ram v. Ganga Safuri^ 
^om. 084. (1018) 40 All. 615. 

* Soda, (1901) 20 Bom. 150, 8 Bom. • Amin LaU (1080) 11 Lah. 558. 

L. R. 586, F.B. ** Mehi Singh v. Mongol Khandu, 

* VaUi Miiha, (1019) 44 Bom. 468, (1911) 80 Cal. 157, f.b. ; BaUi Pande 

22 Bom. L. R. 105. ^ v. Chittan, (1906) 28 All. 625 ; Chedi^ 

* Gaoind Hanmanl, (1900) 25 Bom. (1028) 46 All. 80 ; Harichand v. Fakir 

48, 2 Bom. L. R. 880. ^ Sadni4in^ (1001) 8 Bom. I.. R^ 841; 

* Bhaindhachal Prasad Rai v. Lai Maung Khin Mitung^ [1940) Ran. 502 ; 

BUuui Rai, (1614) 86 All. 882 ; Ram Muhammad Alan, (1940] Kar. 1 10. 

Sadan v. Janki, (1023) 45 All. 868; ** (1006) 

NtOha Singh v.jPala Singh,r(iS96) P. 20 All. 187. 

R. No. 4 of 18^ ; Kaura, (1902) P. R. 
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There must be a complete discharge or acquittal. The accused was diarged 
under s. 362 and s. 870 of the Penal Code but convicted under s. 852, being die* 
chaiged under s. 870. The Magistrate ordered the complainant to pay compen- 
sation for bringing a frivolous or vexatious charge. The order for paying com- 
pensation was set aside on the ground that this section could only operate when 
there was a complete discharge or acquittal.^ 

If a complaint is withdrawn under s. 248, compensation may be awarded.* 
Dut where an offence is compounded it is not competent to a Magist^te to award 
compensation as there is neither a discharge nor an acquittal but only a compo- 
sition.* , 

5. * Accusation .... was false and either frivolous or vexatious.* — 
The accusation must be false and either frivolous or vexatious. 

The term frivolous indicates that the accusation is of a trivial nature. The 
term ** vexatious ** implies that the accusation is one which ought not to have been 
made in a criminal Court, and which is intended to harass the accused.* Where 
a person starts criminal proceedings, not bona fide but with a view to bring pressure 
to bear against his opponent in a civil dispute, the trying Magistrate is justified 
in proceeding against the complainant under this section.* 

6. * By his order of discharge or acquittal.* — ^When a Magistrate thinks 
it right to award compensation to the accused, he must do so by his order of dis- 
choige or acquittal. 

7. * If the person upon whose complaint or Information the accusation 
was made Is present, call upon him forthwith to show c»use why he should 
not pay compensation. * — If the complainant is present in Court the Magistrate 
must forthwith call upon him to show cause why he should not pay compensation. 

Who Is liable as complainant. — person includes a juristic person. Where 
a municipal peon charged the accused under the District Municipal Act and the 
Magistrate acquitted the accused and ordered the peon to pay compensation to 
the accused, it was held that though the peon acted under the orders of the exe- 
cutive body of the Municipality he was liable to pay tlue compensation. An execu- 
tive body cannot authorized servant to prefer a wrongful complaint and so screen 
the complainant from the legal authority.* But where the complaint was insti- 
tuted under the authority of a Judge acting judicially, it 'das held that the Judge 
should be regarded as the oomplainant and he having acted judicially was not 
liable to any penalty.* 

Who Is entitled to mmpensatlon* — Compensation is awarded to the person 
who has suffered from the accusation and not to his relatives.* 

Sub-section (2). — ^Thls sub-section empowers a Magistrate, who is not a third 
class Magistrate, to award compensation not exceeding one hundred rupees. A 
third class Magistrate cannot award compensation exceeding fifty rupees. The 

* Mukti Bewa v. Jhaiu Sanira, * Dayabhai v. TanganiOt (1038) 89 

(1896) 24 Cal. 53. Bom. L. R/ 484. 

I * JJM SaAai, ’(1881) 1 A. W. N: * Bhima, (1886) Unrep. Cr. C. 800, 

155. Cr. R. No. 61 of 1886. But see Beud. 

9 • BaM, (1804) Unrep. Cr. C. 700 ; U. Uarbyn v. Ameer iSTAan, (i860) P. 
KhuOuM Ham, (1888) P. R. No. 19 of R. No. 24uof 1860. 

1888 ; Sundar Singh, (1010) P. R^. * Keahav Lakskman, (1870) 1 Bom. 

No. 80 of 1010. 175. 

* Beni Mahdub Kurmi v. Kumud * Abdooi Baheem v.^Mehrab Shahp 

Kumar Biswas, (1002) 80 Cal. 128, (1860) P.f R. No. 80 of 1606. 

127, F.B. ^ 
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Miigistmte may. In a case where there are mate accused than one, award oompenaa- 
tioo to each of them. 

8, * The Magistrate shall record.* — ^These ¥roEds are imperative and re- 

quire that before making any direi^ott for payment of compensation the Magistrate 
shall record and consider any objection which the complainant or informant may 
urge against the making of the direction.' 

Sub-section (2A). — Under this sub-section the Magistrate may, by the order 
directing payment of compensation under sub-s. (2), further order that in delhult 
of payment, Ihe person ordered to pay compensation shall be imprisoned for a period 
not exceeding thirty days. 

Sub-section (2G). — The person to whom compensation is awarded may obtain 
blither redress against the complainant by a civil suit or ciminal prosecution if 
he desires to do so. 

Sub-section (3). — ^This sub-section means that whenever a ooiliplainant has 
been ordered to pay compensation exceeding fifty rupees, the right of appeal is 
given whether tlie compensation has been awarded only to one accused or has to 
be distributed amongst a number of accused in sums not exceeding rupees fifty.* 
Where the complainant was directed to pay compensation at rupees fifty each to 
seven accused persons, i.e., rupees three hundred and fifty in all, it was held that 
un appeal lay to the Sessions Court.* 

Sub-aectlon (4). — This sub-section provides for the time for payment of com- 
pensation where the original case is not appealable. The words ** and where such 
order is made in a case which is not so subject to appeal, the compensation shall 
not be paid before the expiration of one month from the date of the order ** provide 
for cases in which, though there cannot be an appeal, the acquittal or discharge of 
the person to whom compensation has been awarded may be set aside in revision. 
The period of one month is given for making application to the Superior Court. 


jCHAPTEli XXI. 

Of the Trial of Warrant-cases bv Magistrates. 


Procedure in * 251. The following procedure shall be observed 

warrant-cases. by Magistrates in the trial of warrant-cases. 

COMMENT. — This Chapter lays down the proceSiurc which should be strictly 
followed in the trial, of warrant-cases.* A warrant-case means a case relating to 
un offepce punishable with death, transportation, or imprisonment for a term ex- 
<‘t!eding six montlis fs. 4 (») ]. Some warrant-coses are exclusively triable by 
a Court of Session or High Court and some are triable both by a Magistrate and a 
Court of Session. Chapter XVIII lays down the procedure to be observed by 
Magistrates in respect of cases triable by a Court of Session or High Court. There 
lire abo warrant-coses which may be tried by a Magistrate summarily (see s. 250). 

In summons-cases (Chapter XX) no formal charge is necessary ; in warrant- 
eases after preliminary inquiry a formal charge a drawn up and thereafter the 
trial begins. ^ ^ 


* Pmtdurang v. Laxman, (1001) 8 
Horn. L. R. 777 ; Mahadev Hamkriahna, 
(1022) 24 Bolin. L. R. 805: Ma E 
J^yoAng, [1038] Ran. 108. 

* rereira vy JDe Mrib, ^1024) 26 


JElom. L. R. 1248, 40 Bom. 440. 

* Sardb Dial v. Bit Singk, (1028 
0 Lah. 462. 

* Doaabhai, (1015) 17 Bom. L. R, 
400. 
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‘ A Magistrate oannet try a iTranant^case as a summons-case. The proeeduie 
win be illegal and liable to be set aside.* The question whether a c»se is triable 
as a summons-case or as a warrant-case is to be decided by reference to the oomplaintr 
and not by reference to the parUcular sections of the Penal Code under which the 
conviction takes place.* 

Joint trial of summons-case and warrant-case. — In the investigation of 
a complaint. wlii<^ forms the subject of two distinct charges arising out of the same 
transaction, one of which is a summons and the other a warrant case, the procedure 
riiould be that prescribed for warrant-coses.* 

252. (7) When the accused appears or is brought before a Magis- 
Bvidence for trate. such Magistrate shall proceed to hear the 

prosecution. complainant (if any) and take all such evidence as- 

may be produced in support of the prosecution : 

Ftovided that the Magistrate shaU not be bound to hear any person 
as complainant in any case in which the complaint has been m^e by a 
Court. 

(2) The Magistrate shall ascertain, from the complainant or other- 
wise. the names of any persons likely to be acquainted with the facts of 
the case and to be able to give evidence for tike prosecution, and shall 
summon to give evidence before himself such of them as he thinks 
necessary. 

COMMENT. — ^When the accused is brought before a Magistrate, he should 
proceed to hear the complainant and take all such evidence as he may produce. 
The Magistrate should also summon such persons whom the complainant wishes 
to give evidence to support his case. Such evidence must be taken in the manner 
laid down in s. 188 of the Indian Evidence Act and if the accused so desires he 
cannot be refused an opportunity to cross-examine the witnesses produced In sup- 
port of the prosecution. The opportunity allowed by the Legislature to the accused 
in 8. 256 of cross-examining the witnesses for the prosecution after the charge sheet 
has been framed cannot be substituted for the opportunity to which he is entitled 
when the witnesses ore examined and ]:>efore the charge sheet is framed.* 

Where a complaint is filed by a Court the Magistrate Is not bound to hear 
any person as complainant. 

253. (1) If. upon^taking all the evidence referred to in section 

252. and making such examination (if any) of the 
aewsed.*^*^^** accused as the Magistrate thinks necessary, he finds 
that no case against the accused has been made out 
which, if unrebutted, would warrant hjs conviction, the Magistrate 
shaU discharge him. 

(2) Nothing in this section shall be deemed to prevent a Magistrate 
from discharging the accused at any previous sta^ of the casq if. for 
reasons to be recorded by such Magistrate, he considers the charge to be 
groundless. 

COMMENT. — Sub-section (1). — ^This uub-section enables a Magistrate 
to discharge the accused after taking the evidence ^tendered by the complainant 

* Chinw^payan, (1006) 20 Mad. 872. v. Sinfiaram, (1018) 41 Mad. 727. 

* Oanga S’drim, (1020^10 A. L.J.R. 6. * Sayed Mohammad JVtcroifi Afqar 

.* Rajnarain Koonwar v. Lola TamoK Mohani ^v. Mirza FakUmMak Beg^ 

Rma, (1884) 11 Cal. 91; Sdbhanadri, (1082) 8»Juek. 185. 

(1916) 80 Mad. 508 ; Ba^iavalu Naidker 
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and examining the accused. It does not render the writing of leeaona neeeaiaxy.^ 
But it iar desirable that the Magistrate should record his reasons for discharge tlioai^ 
it is not compulsory.^ 

Sub-aectlon (2). — ^Thls sub-section enables a Magistrate to dischaige tho 
aoeuaed at any previous stage of the caac if he considers the <diarge to be ground- 
less. ** Groundless ’* means that the evidence is such that no conviction could be 
rested on it* and not that Ihe evidence discloses no offence whatever. A Magistrate 
is not bound to examine all the witnesses that may be tendered or available before 
taking action under this sub-section.* 

The Magistrate is bound to record his reasons when acting under this sub- 
section. 

Fresh proceedings after discharge.— ^An order of discharge under this sec- 
tion does not amount to an acquittal and does not bar ftirther proceedings against 
the accused (s. 408, expln. 1)« It Is not a judgment There can be no trial 
when the accused is discharged. A Magistrate having passed an order of d i sc h a r ge 
is competent to take firesb proceedings and issue process against the accused in 
respect of the same offence without an order for ftirther inquiry being passed under 
s. 487 of the Criminal Procedure Ck>de* having the effect of setting aside sudii order 
of discharge.* When an accused has been discharged for absence of the oomplainsnt 
on the day of hearing, it is competent to the Magistrate to entertain a second com- 
plaint on the same facts from the same complainant.* But when there is reaaonable 
ground for believing that an offence has been committed, the Magistrate should 
not dismiss the case, because the cmoplainaiit is absent. In such a case, once the 
machinery of law has been set in motion, the right of arresting its progress rests 
with the State alone.* 

254. If, when such evidence and examination have been ti^en 

Charge to be made, or at any previous stage of the case, the 

framed when of- Magistrate is of opinion that there is ground for 

fence appears prov- presuming that the accused has committed an offence 
triable under this Chapter, which such Magistrate is 
competent to and which, in his opiniofl, could be adequately 
punished' by him, he shall frame in writing a charge* against the accused. 

COMMENT. — This section enables a Magistrate to frame a charge (1) after 
the evidence for the prosecution and examination of the accused are over, or (2> 
dt any previous stage if the Magistrate forms the opinion that a prima focie case 
lias been made out against the accused. 

1. * Competent to try, and which. In hia opinion, could be adequately 

punished.* — ^A Magistrate may be competent to try a case but if he is of the opinion 
that he could not adequately punish the accused he must commit the case to the 
Court of Session under s. 213 or s. 847.* Unless the Magistrate holds the view that 
^ his powers of punishment are Insufficient, he is bound to try those cases which are 

* Nabi Fakira, (1907) 0 Bom. L. R. * Mtiheawara Kandaya^ (1008) 81 Mad. 

260. 543. 

* KasifuUha ^PiUai v. Shawnyugam * Amanat Kedatp (1028) 81 Bom» 

PilM, (1020) 52 Mad. 078; Muham^ L. R. 146. 

mad Ibrahim Haji MovJta Bakhah^ * Fazlar Bahaman, (1080) 38 Cal. 

[1041] Kar. 845. * 346. 

* DotegMyd, (1000) 28 Cal. 211; • KayemuUah Mandid, (1807) 24 

Mir Ahwad Haasein v. Mahomed Aakari^ Cal. 420 ; Bindeahri Goshain, (1010> 
(1002) 20 Cal. 726, F.B. ; CMana KaH- 41 All. 454. 

syoipa Gaunderg (1005) 29 Mad. 126; 
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within his own jurisdiction^ instead of sending them to the Sessions Court to be 
trled.^ 

A Magistrate of the second or third class may be unable to punish the accused 
by a sentence which a Magistrate of the first class can pass. He must then submit- 
his inrooeedings and send the accused to the Magistrate to whom he is subordinate 
under s. 840. 

2. * Charge.* — ^As to the language and form of charge see ss. 221-228, supra. 

The charge is to be firamed by the Magistrate. The fact of charging indicates that 
a prima fi&cie case exists. The charge riiould contain all that is neoeasaiy to consti- 
tute the offence charged, and all that is requisite in order that the accused may have 
notice of the matter with which he is to be charged.* When a case is being tried 
as a warrant-case, and a charge is drawn up of an offence which is triable as a warrant- 
case, and it is intended to proceed against the accused also for an offence which b 
triable only as a summons-case, that offence should form part of the charge.* 

255. (i) The charge shall then be read and explained to the 
pj^ accused, ac d he shall be asked whether he is guilty or 

has any defence to make. 

( 2 ) If the accused pleads guilty, the Magistrate shall record the 
plea/ and may in his discretion convict him thereop.* 

COMMENT. — The charge must be read and explained to the accused so that 
he understands the nature of it thoroughly.* Where tSte charge was not properly 
explained to the accused, the High Court set aside the conviction and ordered a 
new trial.* 

1. * Magistrate shall record the plea.* — If the accused pleads ** guilty 
the Magistrate is bound to record the plea. If the plea is not recorded the con- 
viction will be set aside.* A pleader cannot plead guilty *’ or ** not guilty ** on 
behalf of lus client.^ 

2. *May In his discretion convict him thereon.* — ^The Magistrate is 

given the discretion to convict an accused on his plea of guilty, but he is not bound 
to do so.* , • 

255A. In a case where a previous conviction is charged under the 
Procedure in case provisions of section 221, sub-sfiction (7), and the 
of previous convic- accused does not admit that he has been previously 
^■ons. convicted as alleged in the charge, the Magistrate 

may, after he has convicted the said accused under section 255, sub- 
section (2), or section 258, take evidence in respect of the alleged previous 
conviction, and shall record a finding thereon. 

COMMENT. — ^The Magistrate can take evidence of the alleged previous cson- 
viction after conviction of the accused. 


256. (/) If the accused refuses to plead, or does not plead, or 
claims to be tried, he shall be required to state, 
^ ’ at the commencement of the next heorii^ of the 

case or, if the Magistrate for reasons to be recorded in writing so thinks 
fit, forthwith,^ whether he wishes to cross-examine any, and, if so, which, 

& Basdeo, [1945] All. 422, 423. < * VainMtee, (1880) 5 Cal. 826. 

* S€Mi Singh, (1388) P. H. No. 26 * Aijgavu, (1885) 9 M>d. 61. 

-of 1889. * Cfdpal^ Dhanukf (1881) 7 Cal. 96. 

* Hoasein Sardar v. Kalu Sanlar^ v (1904) 6 Bom. I*. R. 861. 

•<(1902) 29 Cal. 481. * Kuruim Sen^ (198Sf,, 8 Luck. 286. 
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of the witnesses for the prosecution whose evidence has been token. 
If he says he does so wish, the witnesses named by him shall be reealled 
and, after cross-examinatioii and re-examination (if any), they shall be 
discharged. The evidence of any remaining witnesses for the prosecu- 
tion shall next be taken, and, after cross-examination and re-examination 
(if any), th^ also shall be discharged. The accused shall then be ci^ed 
upon to enter upon his defence and produce his evidence. 

(2) Jt the accused puts in any written statement, the Magistrate 
shall file it with the record. 

GOMMENT.«<-After a charge has been dravm up the accused is entitled to 
have the witnesses for the prosecution recaUed for the purposes of cross-examina* 
tkm. This section gives the Magistrate no discretion in the matter. It is the 
duty of the Magistrate to require the accused to state whether he wishes to cross- 
examine, and if so, wbic(h' of the witnesses for the prosecution whose evidence has 
been taken.^ The fact that there has already been some cioss-examinatioii beftne 
the charge has been drawn up does not affect this privilege. It is only alter the 
accused has entered upon his defence that the BCagistrate is given a discretion to 
relktse such an application on the ground that it is made for the purpose of vexa- 
tion or delay or for defeating the ends of justice.* 

This section does not prohibit the accused from cross-examining th^ witnessea 
for the prosecution before the charge is framed.* As a matter of practice or dis* 
cretion Magistrates should permit some cross-examination before framing a charge, 
otherwise s. 258 would become a dead letter.* 

Scope. — ^This section docs not apply to an inquiry under s. 117.* 

This section enables the Crown to examine witnesses, who have not been examin- 
ed, or whose names have not been disclosed, before the charge is framed. If the 
acensed desires time to enable him to cross-examine witnesses whose names have 
not been disclosed, it is open to the Magistrate to give time, just as it is open to him 
to give the prosecution time to ascertain the antecedents of the witnesses produced 
by the accused at the trial without the assistance of the Court.* 

1. * At the Gomm^ncrement of the next hearing of the case or, if the 

Magistrate for reasons to be recorded In writing so thinks fit, forthwith.* — 
These words indicate ^lat sufficient time should be given to the accused to consider 
whether he wishes to cross-examine any of the prosecution witnesses after the Ikam- 
ing of the charge, and it is only in special cases that the Magistrate can require 
him to state forthwith if he so wishes.^ The accused can be asked about it forth- 
with on the day the charge is framed, provided the Magistrate records in writing 
liis reasons for the course adopted.* 

The Allaliabad, the Lahore and the Bombay High Courts liavc held that omission 
to record reasons for requiring the accused to state forthwith after the framing of 
the charge whether he wislies to cross-examine the prosecution witnesses does not 
render the trial illegal if it has not caused any prejudice to the accused.* The 

* Varisai Rowther, (1022) 46 Mad. * Nagindas NaroUamdas^ (1042) 44 

440, 462, F.B. Bom. L. R. 452. 

* Zamunia v. Ram Talial, (1000) * Ramchandra Modak^ (1025) 5 Pat. 

27 Cal. S70 ;*NasaTvanji, (1060) 2 110. 

Bom. L. R. 542. 0 * Lakakman^ (1020) 31 Bom. L. R. 

* Sogai, (1803) 21 Cal. 642. , 598, 53 Bom. 578. 

* LachhmL Narain, (1031) 54 All. * Chha^, (1926) 40 All. 316 ; 

212. Mussammai Ghaititi^ (1925) 6 Lah. 

* CAftfifoman Singh, (10^^ 85 Cal. 554 ; Vishram, (1030) 82 Bom. L. B. 

248. ^ 506. 
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Afadrw High Court 10 of the opinion that where the accused is represented hy 
pleader the Magistrate may ask him forthwith whether he wishes to call the pro- 
secution witnesses for cross-examination. But where he is not so represented 
the Magistrate must record his reasons for doing so and a failure to do so vitiates 
the trial.^ 

Sub-section (2). — ^Xhis section is the only section under which the accused 
can put in his written statement in the trial of a warzant-caAe in the Magistrate’s 
Court. There appears to be no reason why, if the accused has already prepared 
a written statement, he should not be allowed to file it in the Court of Session.* 

257. (i) If the accused, after he has entered upon his defence. 
Process for com- nppli^ to the Magistrate to issue any process for 
pelling production compelling the attendance of any witness for the 
of evidence at in- purpose of examination or cross-examination, or the 
stance of accused. production of any document or other thing, the 
Magistrate shall issue such process^ unless he considers that such appli- 
cation should be refused on the ground that it is made for the purpose of 
vexation or delay or for defeating the ends of justice. Such ground 
shall be recorded by him in writing :* 

Provided that, when the accused has cross-examined or had the 
opportunity of cross-examining any witness after the charge is framed, 
the attendance of such witness shall not be compelled under this section, 
unless the Magistrate is satisfied that it is necessaiy for the purposes of 
justice. 

( 2 ) The Magistrate may, before summoning any witness on such 
application, require that his reasonable expenses incurred in attending 
for the purposes of the trial be deposited in Court. 

COMMENT. — ^The preceding section relates to proceedings alter the charge 
Is framed and before the accused is called upon to enter upon his defence. This 
section relates to proceedings after he has entered upon his defence. It enables 
the Magistrate to refuse process to compel the attendance of a witness for the pro- 
secution, whose evidence has been taken, for the puipose of cross-examination, 
(1) if he has already been cross-examined after the charge has been framed, or (2) 
if the accused has had an opportunity of cross-examining^him after the charge 
has been framed (s. 256), unless he is satisfied that it is necessary for the purposes 
of justice. 

tm * The Magistrate shall Issue such process, etc.* — This section is im- 
perative in its terms. It leaves to a Magistrate no discretion to refuse to issue 
process to compel the attendance of any witness, unless he considers that the appli- 
cation should be refused on the ground that it is made for the puipose of vexa- 
tion or delay or for defeating the ends of justice ; such ground, however, must be 
recorded by him in writing. The discretionary power of refusing to summon any 
particular witness is vested in the Magistrate, but the order of refusal must be such • 
as to show in writing the ground of refusal as applied to each individual.* The 
appellant at the trial refrised to cross-examine any of the prosecution witnesses 
and to answer any question both before and After the charge was framed. On 
the date fixed Ibr arguments, appellant engaged coun^l who requested the Magiai- 
trate to re-call all the witnesses for cross-examination. This the Magistrate re- 

* Rqiu AchaH, (1926) 50 Mad. 1048. ^ 

T40. * Purmhotiam Kara^ (1902) 26 Bom. 

• Jhabaaia, (1088) 55 AU. 1040, 418, 4 Bm. R. 88. ^ 
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.fiuaed to do. It was held that the Magistrate was justified in doing so. The ac- 
cused was mute oi malice ** and this proviso was enacted to deal with cases lihe 
these.^ 


2. *Such ground shall be recorded by him in writing.* — ^Wfaere the 
Magistrate tiying an offence rejected an application by the accused that a certain 
person might be ea^mined on his behalf either in Court or by commission, with- 
out recording his reasons for refusing to summon sudi person, it was held that 
the conviction of the accused must be set aside, and the case be re-opened by Buoh 
Magistrate.*^ 

258. r>(i) If in any case under this Chapter in which a charge has 

. . . been framed the Magistrate finds the accused not 

' guilty, he shall record an order of acquittal. 

(2) Where in any case under this Chapter the Magistrate does not 
, proceed in accordance with the provisions of section 

^ 849 or section 562, he shall, if he finds the accused 

guilty, pass sentence upon him according to law. 

COMMENT. — ^Under s. 258 a Magistrate is empowered to discharge the ac- 
cused if the case for the prosecution is not proved. But after Ijie framing of a 
ohaige the accused must either be acquitted or convicted. He cannot then be 
discharged. Even if he discharges the accused, the discharge would amount to 
an acquittal.* * 

259. When the proceedings have been instituted upon complaint, 
and upon any day fixed for the hearing of the case 
the complainant is absent, and the offence may be 
lawfully compoimded, or is not a cognizable offence, 

the Magistrate may, in his discretion, notmthstanding anything herein- 
before contained, at any time before the charge has been framed, dis- 
charge the accused. 


Absence of com- 
plainant* 


COMMENT. — ^If the complainant is absent on the day fixed for the hearing 
of the case, the Magistrate may, in his discretion, discharge the accused if the of- 
fence is (1) compoundable (see s. 845) or (2) non-cognizablc. Otherwise he should 
proceed with the trial.* Under s. 247 the accused is generally entitled to acquittal 
if the complainant is absent but under this section the Magistrate has a discretion 
and may proceed with the case.* Similarly, if a charge is framed and the com- 
plainant dies subsequently, the Magistrate must proceed with the case.* Where 
in the course of a trial for defamation the complainant dies, the Magistrate need 
not discharge the accused but can continue with the trial. Such a course would 
ordinarily be desirable where the de&majtion alleged is against the complainant 
in his public capacity.* 

In a warrant-case in respect of a non-oompoundable offence, it is not compe- 
tent to the Magistrate on a private complainant's offering to withdraw from the 
* prosecution to enter an order of acquittal.* 


1 Khuda Bakhsh, (1935) 17 Lah. 
284. 

• Sat Narain Singh, (1861) 8’ All. 

892; JHanomahan JJasHdar Bankim 
Bduari Chowdhury, (1924) 51 Cal. 

1044. 

• T. SHrimulu v. K. Veerasalin- 
gam, (1914) 88 Mad. 585. 

• See NanjM, (1890) unrep. Cr. 


C. 524, Cr. R. No. 54 of 1890 ; Qoainda 
Das v. DfdaU Doss, (1888) 10 CaL 67. 

* V Tin Maung, [1941] Ran. 224. 

* Narayana NtSek, (1981) 54 Mad. 
768. 

* V Tin Maxmg, sup. 

■ BanuMod Banla, (1912) 87 Bom. 
860, 15 Bom. L. R. 01. 



208 


TH£ CRIMINAL PROCEDURE CODE. 


[chap. XEXI. 


An order of diseharge under this section is not an acquittal nor has it the effect 
of an acquittal under s. 408.* The High Court* the Sessions Judge, or the District 
Magistrate may order further inquiiy to be made into the case of any accused person 
who has been discharged (s. 487). Similarly, a Magistrate who is competent to 
take cognizance of the offence may take fresh proceedings (sro s. 258). 

As to the effect of non-appearance of the complainant in a sumnuwuKase^ 
see s. 247. 


CHAPTER XXII. 

Of Summary Trials. 

Power to try 260. (i) Notwithstanding anything contain- 

summarily- ed in this Code, — 

(а) the District Magistrate, 

(б) any Magistrate of the first class specially empowered* in this 
behalf by thd Provincial Government, and 

(c) any Bench of Magistrates invested with the powers of a Magis- 
trate of the first class and especially empowered in this behalf by the 
Provincial Government, 

may, if he or they think fit,* try in a summary way* all or any of the 
following offences : — 

(а) offences not punishable with death, transportation or imprison- 
ment for a term exce^ing six months ; 

(б) offences relating to weights and measures under sections 264, 
265 and 266 of the Indian Penal Code ; 

(c) hurt, under section 828 of the same Code ; 

(d) theft, under section 379, 880 or 881 of’ the same Code, where 
the value of the property stolen does not exceed fifty rupees ; 

(e) dishonest misappropriation of property un^er section 408 of the 
same Code, where the value of the property misappropriated does not 
exceed fifty rupees ; 

(/) receiving or retaining stolen property under section 411 of the 
same Code, where the value of such property does not exceed fifty 
rupees ; 

(g) assisting in the concealment of disposal of stolen property, 
under section 414 of the same Code, where the value of such property 
does not exceed fifty rupees ; 

(A) mischief, under section 427 of the same Code ; 

(i) house-trespass, under section 448, and offences under sections 
451, 458, 454, 456 and 457 of the same (node ; 

(j) insult with intent to provoke a breach of the peace, under 
section 504, and criminal intimidation, under section 506, of the same 
Code; 

* Cbinnalhambi Mtuiali v. SaUa [1248] 103. 

Gurusamy^ (1204) 28 Mad. 310; Nazo, 
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(Ar) abetment of any of the foregoing offences ; 

(1) an attempt to commit any of the foregoing offences, when sudi 
attempt is an offence ; 

(m) offences under section 20 of the Cattle T^pass Act, 1871 : 
Provided that no case in which a Magistrate exercises the special 
powers conferred by section 84 shall be tri^ in a summary way. 

(2) When in the course of a summary trial it appears to the Magis- 
trate or Bcfhch that the case is one which is of a character which renders 
it undesirable that it should be tried summarily, the Magistrate or Bench 
shall recall anv witnesses who may have been examined and proceed to 
re-hear the case in manner provided by this Code. 

COMMENT. — Summaiy triuJ implies speedy disposal. By summary case is 
meant a case which can be tried and dispos^ of at once. Summary trial is not 
intended for a contentious and complicated case which necessitates a lengthy 
enquiry. 

The object of summary trial is to have a record sufficient for the purpose of 
justice but not so long as to impede speedy disposal of cases. In a summary trial 
the process is as in a summons-case or a warrant-case according to the nature of 
the offence. If the offence is a summons-case evidence is not recorded : if the 
offence is a wanrant-case, the Magistrate makes a memorandum of the sutetano 
of the evidence of each witness. At the conclusion of the trial the Magisttmte 
enters the accused’s plea and the finding in a form prescribed by Government. 
No formal chaige is framed. In the case of a conviction a brief statement of the 
reasons is stated. There is no appeal in such a trial if a sentence of Ane only not 
exceeding two hundred rupees has been awarded. There can be an application 
for revision to the High Court. 

1. * Any Magistrate of the first class specially empowered.* — ^The 
provisions of sununary trial do not apply to trials before 1‘residency Magistrates.^ 

2. * If he or they think fit.* — It is in the discretion of a Magistrate to try* 
any of the offences specified in the section in a summary way. Whether a case is 
triable summarily or not must be determined by the ^offence complained oH and 
the testimony of the complainant.* If a case is a complicated one, it should not 
be tried summarily.* If the accused is deaf and dumb it is convenient to try him 
summarily.* 

Where an accused is charged with two offences, one of which is triable sum- 
marily, and the other not so triable, it is not open to a Magistrate to discard the 
latter chaige, and to proceed to try the case summarily.* 

3. * Try in a summary way. * — In a summary trial the procedure laid down 
by this Chapter should be strictly observed. A summary trial is summaiy only 
in respect of the record of its proceedings and not in respect of the proceedings 
themselves wliich should be complete and carefully conducted. 

• Clausa (a). — ^Nature of punishment. — Offences to be tried summarily need 
not be punishable under the Penal Code. OITenccs under special or local Acts can 

* Abdul, (1801) Unrep. Cr. C. ^30. (1013) 35 All. 173; RusUmjt, (1021> 

* Jagjiwan, (1887) 10 All. 65 ; 23 Bom. L. R. 084. 

Biahu Shaikh v. Sab^r MoUdh, (1002) * Deqf and Dumb Man, (1006> 8 

29 Cal. 409. Bom. L.. R. 849. 

* Fanindra ttiVo/A ChaiteHee, (1008) * Hamanund Mahion v. Kaylaak 

86 Cal. 87. ^ Mahttm, (1885) 11 Cal. 236; Sheo 

« Hari Gopai,^ (1805) Uarfljlr Cr. C. Bh^fan Singfi v. Masawi, (1900) 87 
778, Cr. R. No. of 1805 ; Dina Naih, Cal. 088. 

14 
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be tried summarily if they fulfil the condition of punishment laid down in this 
^use, e.g., Bengal Abkari Act.^ The imprisonment may be simple or rigorous. 

Clause (d). — ^Theft. — ^The value of the property stolen should not exceed 
fifty rupees in a case of theft to be tried summarily. A shopkeeper made a report 
to the police of theft at his shop of several things* the total value of which vras above 
Rs. 50. The police discovered part of the stolen property, which was less than 
Rs. 50 in value, with the accused, and prosecuted him. The case was tried sum* 
marily. The shop-keeper stated that the value of the property stolf n was above 
Ra. 60. It was held that the Mgaistrate had jurisdiction to try the case summarily.* 


Power to invest 261. The Provincial Government may confer 

Bench of Magis- on any Bench of Magistrates invested with the 
trates invested powers of a Magistrate of the second or third class 
with less power. power to try summarily all or any of the following 
offences : — 

(a) offences against the Indian Penal Code, sections 277, 278, 279, 
285, 286, 289, 290, 292, 293, 2J4, 328, 334, 336, 341, 352, 426, 447 and 
504; 

(5) offences against Municipal Acts, and the conservancy clauses^ 
of Police Acts which are punisliable only with fine or with imprisonment 
for a term not exceeding one month with or without*fine ; 

(c) abetment of any of the foregoing offeiices ; 

(d) an attempt to commit any of the foregoing offences, when such 
attempt is an offence. 

COMMENT. — ^This section differs from the hist section in this respect, that 
it is confined to certain offences against the Penal Code and against Municipal 
Acts and Police Acts. It does not extend to all special and local Jaws. There is 
no general provision in general terms similar to that in clause (a) of s. 260. Further, 
second and third class Magistrates cannot be empowered \o act individually under 
thi ff section ; only Benches ^of such Magistrates can be empowered. 

1. ^Conservancy clauses.* — Such as slaughtering of animals, cruelty to 
animals, furious riding or driving, obstructing passers-by,^ etc. 

262. (i) In trials under this Cliapter, the procedure prescribed 
Procedure for summons-cases sliall be followed in summons- 

summons and war- cases, and the procedure prescribed for warrant-cHses 
rant-eiiscs appli- shall be followed in warrant-cases, except as herein- 
cahlv. after mentioned. 


... (2) No sentence of imprisonment for' a term 

sonant. exceeding three months shall be passed in the case 

of any conviction under this Chapter. 


COMMENT. — -Where a Magistrate is trying a case summarily, it is desirabli; 
that he should set out under the column reserved for that purpose so much of the 
reasons that have influenced him as to satisfy the accused that the Magistrate has 
considered each of the ingredients necessary uf'law for the conviction to whidi the 
Magistrate has proceeded, and that while this should be recorded with brevity, 
the brevity should not be such as to«^tend to obscurity.* 


* Baidanath Das^ (1878) 3 Cal. * Mukundi Lal^ (1800) 21 All. 

806, F.B. 180. 

• Sundar Tdi, (1080) 58 All. 218. 
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Sob-sectlofi (S). — This sub-section lays down the limit of the tenn of a sen- 
tence of imprisonment in a summary trial. If the Magistrate or Bench considers 
that a longer sentence of imprisonment is necessary in the interest of justice, the 
trial should be held as in a warrant-case or a summons-case .according to the nature 
of the offence. A sentence exceeding the period fixed by this section is illegal. 

In a sammaiy trial an accused person convicted of more than one offence 
cannot be sentenced to imprisonment for a term exceeding three months in the 
aggregate under this sub-section. A sentence of three months* imprisonment may 
be inflicted on each charge to run concurrently but not consecutively.^ 

The limit* of imprisonment refers only to the substantive sentence, not to an 
alternative sentence of imprisonment in defolut of payment of fine. A sentence of 
fine of Rs. 60 or four months’ simple imprisonment in defoult of payment of fine 
is not illegal.* A Magistrate can impose a sentence of imprisonment in dcfhult 
of payment of fine in addition to the maximum sentence of three months’ imprison- 
•ment which he has imposed for the offence.* There is no limit as to the amount of 
fine which may be imposed in a sumtnacy trial.* 

263. In cases where no appeal lies, the Magistrate or Bench of 

Record In cases Magistrates need not record the evidence of the 
where there is no witnesses or frame a formal charge but he or 
appeal. they shall enter* in such form as the Provincial 

Government may direct the following particulars : — 

(а) the serial number ; 

(б) the date of the commission of the offence ; * 

(c) the date of the report or complaint ; 

(d) the name of the complainant (if any) ; 

(e) the name, parentage and residence of the accused ; 

(/) the offence complained of and the offence (if any) proved, and 
in cases coming under clause (d), clause (e), clause (/) or clause (g) of 
sub-section (1) of section 260 the value of the>property in respect of 
which the offence has been committed ; 

(g) the plea of lihe accused and his examination (if any) ;* 

(A) the finding, and, in the case of a conviction, a brief statement of 
the reasons therefor ;* 

(i) the sentence or other final order ; and 

(j) the date on which the proceedings terminated. 

COMMENT. — ^The register containing the particulars mentioned in this 
section forms the record in a summary trial. The evidence of witnesses need not 
be recorded nor a formal charge 'framed. In non-appeali|^le cukses the particulars 
specified in this section must be entered into the register. In appealable cases a 
Judgment containing the substance of evidence is necessary (vide s. 264). 

1. * Where no appeal lies, the Magistrate .... need not record the 

evidence .... or •frame a formal* charge.’ — ^No appeal lies in any case tried 
under s. 260 against a sentence of fine only not exceeding two hundred rupees 
»(8. 414). But an appeal lies against an order of acquittal (s. 417) or when the sen- 
tence is a combi tation of one or more of the punishments specified in s. 414 (s. 415). 

* Nga Po TaUt (1988) 12 Bbn. 122. * Po Hteoa, [1940] Ran. 228. 

• j;(1888) a ^11. 61. * Dina Nath, (1918) 86 All. 178. 
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The Magistrate need not reooid in writing the evidence of witneasea in non- 
appealable cases, but he must hear the evidence of all the witnesses.^ If the Biagia» 
trate records the evidence, the notes of evidence form part of the record* Where 
a Magistrate destroyed his notes, the Calcutta High Court set aside the conviction**' 
The Bombay and the Allahabad High Courts are of the opinion that destructUm 
of such notes does not amount to an illegality.* The notes are the Magistrate's 
private property which he can treat exactly as he pleases.* The roug^ and 
incomplete notes are outside the record.* 

A formal chaige need not be framed but the accused has a right to be informed 
of the precise nature of the offence with which he is charged. The 'record duMild 
state the offence clearly and distinctly.* 

2. ‘He or they shall enter.* — The Magistrate must write the particulars 
himself. He cannot depute that duty to his clerk, nor is he authorised to affix his 
signature to tlie record or judgment by a stamp.* The record should be made at 
the time of the trial and not afterwards. Where a Magistrate without issuing 
process or making record of procet dings or dismounting from a pony on which he 
^was riding convicted the accused of a municipal offence, it was held that as the 
record must have been prepared after the close of the trial Ikom memory or rougjh 
notes, the procedure was illegal.* 

3. * His examination (If any). * — ^There must be examination of the accused 

in all warrant-cases. This section is governed by s. The words “ if any ** do 

not apply to warrant-cases.* 

4 . ‘ In the case of a conviction, a brief statement of the reasons there* 
for.* — Tlie statement of reasons must clearly state the grounds upon which the 
conviction and sentence rest. The reasons must be so stated that the High Court on 
revision may judge whether there were sufficient materials before the Maigistrate to 
support the conviction.’* 

The Calcutta and the Madras High Courts have held that failure to record a brief 
statement of reasons is fataj, and the proceedings will Le set aside.^* The Bombay 
High Court has held that such an omission amounts to irregularity which can be 
cured by s. 537, especbilly where Ihe case is a non^uppealablc one and there is clear 
evidence justifying the convulsion.’* In view of the Privy Council decision in Ahdui 
Rahman* H case,’* the decisions of the Calcutta and Uie Madras High Courts 
require reconsideration. 

The C'hief Court of Sind has held that reading this section and s. 264 it is dear 
that a brief statement of reasons is to be given only in a cose of conviction and not 
in a esase of acquittal.'* 

* JabhoT Shaik v. Tamiz Shaikh * Subramanffa (1888) 6 Ma<U 

(1912) 39 Cal. 031. ** 896. 

* Satish Chandra Mitra y. Man^ • Erugadu, (1801) 15 Mad. 88. * 

maiha SaXh^ (lii^l) 48 Cal. 280; AJtma * Mahomed (1914) 41 GaL 

Kum, (1926) 49 All. 131. 743. 

* ChimaniaU (1927) 20 Bom. L. R. ShidgaudOt (1898) 18 Bom. 97. 

710; Matdu Tiwtri, (1026) 49 All. Panjah Singh, (VSSI) 6 Cal 679; 

261, see contm, Atma Ram, sup. Derwish Ntmmrin, (1922) 46 Mad. 258. 

* Mofdu Tiwari, sup. r >* Namdeo ledeman, (1924) 26 Bom. 

* Chitnanfal, sup. L. R. 1236. v 

s Madho, (1882) 2 A. W. N. 59; » (1026) 54 I. A. 06, 5 Ran. 58, 29 

Madhab Chandra Saha, (1026) 53 Cal. Bom. 91^* 

788. Sugnomat, [1941]^ Kar. 645. 
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264. (i) In every case tried summarily by a Magistrate or Bench 

Q .in whidi an appeal lirrs,^ such Magistrate or Bench 

shall, before passing sentence, record judgment 
embi^ying the substance of the evidence* and also 
the particulars mentioned in section 268. 

(2) Such judgment shall be ttie only record in cases coming within 
this section. 

GOMME jrT. — ^The JudgmeDt to be recorded in appealable cases must contain 
the particular mentioned in s. 268 and something more, namely, the substance of 
the evidence on which the conviction was based. 

1. * In which an appeal lies.* — See ss. 407, 408, 418, 414, infra^ as to appeaL 

This section does not apply to a case of acquittal, though the Government 

can appeal. 

2. * Substance of the evidence.* — ^The evidence must be sufllcient to Justify 
the Blagistrate's order.* It must be so set forth in the judgment as to enable the 
appellate Court to perform its hinction in appeal. 

Hie Allahabad High Court has held that if the evidence Is not so set forth the 
Magistrate may he required to do so even after re-examining the witnesses, or a 
re-trial may be ordered.* The Bombay* and the Calcutta* High Courts have held 
that the omission to comply with the provisions of this section vitiates the Itlal. 

265. (i) Records made under section 263 and judgments recorded 
Language of under section 261 shall be written by the presiding 

record and judg- officer; either in English or in the iatigiiaj[^ of the 
Court, or, if the Court to which such presiding officer 
is immediately subordinate so directs, in such officer's mother tongue. 

(2) The Provincial Ckivemment may authorize any Bench of 
Bench may he Magistrates empowered to try offences summarily to 
authorized to em- prepare the aforesaid record or Judgment by means of 
ploy clerk. an dfficer appointed in this, behalf by the Court to 

which such Bench is immediately subordinate, and the record or judg- 
ment so prepared shqll be signed by each member of such Bench present 
taking part in the proceedings. 

(8) If no such authorization be given, the record prepared by a 
memb^ of the Bench and signed as aforesaid sliall be the proper record. 

(4) If the Bench differ in opinion, any dissentient member may 
write a separate judgment. 

COMMENT. — By whomsoever the Judgment and record may have been 
w ritt en, they shall be signed by all the members present.* The Magistrate ^ust 
write his full name, and the mere putting in of the initials is not sufficient.* 


> 24MlmUiS»ca*,(1900)27Cal.4S0. ■ KaOum, (1929) AS MmI. 185. 

* Komm StijA, (1878) 1 All. 880. Contes, Rama KoRah v. StMa Rat, 

• 2furuain,V^) 80 Bom. L. R. (1928) 82 Bfod. 287, which i. not s 

884 . . Miind deeiiiion. 

« iOerq/ MROA, (1878) 41 Beng. • VtMoatti BnOmaiak, (1880) M 

I.. R. 88, 20 W{R. (Cr.) Ip. Mwl. 252. 
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CHAPTER. XXIII. 

Of Trials before High Courts and Courts of Sf.ssion. 

A. — Preliminary. 

266* In this Chapter, except in S€K!tions 276 and 807, and in Chap- 

„ „ ter XVIII, the expression “High Court” means a 

deflMd Hi&h Court within the meaning of the Government 

of India Act, 1985, and includes such other Courts as 
the Provincial Government may by notification in the Official Gazette 
declare to be High Courts for the purposes of this Chapter and of Chapter 
XVIIL 

Trials before High 267. All trials under this Chapter before a 

Court to be by jury. High Court shall be by jury, 

and, notwithstanding anything herein contained, in all criminal 
cases transferred to a High Court under this Code or under the Letters 
Patent of any High Court established under the Indian High Coiuts 
Act, 1861, or the Government of India Act, 1915, or the Government of 
India Act, 1935, the trial may, if the High Court so direct, be by jury. 

COMMENT. — Under s. 520 (e) (Hi) of the Code the High Court may order 
that any particular case be transferred to and tried before itself. Similarly, the 
Letters Patent for Bengal, Bombay and Madras (cl. 29) and for the United Provinces 
of Oudh and Agra (cl. 22) empower the High Court to transfer for trial before itself 
any criminal case or appeal from a Court subordinate to it. 

The High Court in such case lias a discretionary power to order a re-trial by 
Jury. 

Trials^ before * 268. All trials before a Court of Session shall 

of Session to either by jury, or with the aid of assessors.^ 

be by jury or with ^ 

assessors. 

if 

COMMENT. — ^This sSsetion provides that all trials before a Court of Session 
shall be either by juiy or with the aid of assessors. Where no notification under 
8. 260 is issued, every trial before a Court of Session must beVith the aid of assessors. 

1 . * Either by Jury, or with the aid of assessors.* — In a trial by jury, the 

jury is the real tribunal, but is' aided by the Judge : in a trial by assessors, the 
Judge is the sole tribunal aided by each of the assessors. The Judge is the sole 
judge of law and fact and the responsibility of the decision rests only with hfni ■ 
In a trial by jury the position of the Sessions Judge is exactly the sanie as the jury 
in dealing with the evidence given before him/and he has to confine his attention 
to that evidence.* « 

There is no distinction as to the procedure at the trial between a trial by jui^ 
and one with the aid of assessors except as to the summing up in the case of the 
former — ^and the manner In which the verdict of the former and the opinion* of the 
assessors in the latter are respectively taken.* 

Evidence recorded in absence of assessors. — Court of Session is authoris- 
ed to record evidence in the absence of jury or asseasors, where additional evidence 
is called for by the appellate Court (s. *428).* ^ 

* TSrumal Reddi^ (1001) 24 Mad. * Mqosir^ Beehar^ (1000) 11 Bom. 

528r 587-S8. L. R. IW, 88 Bom. 428. 

• Jadvb Das, (1809) 27 Cal. 205. * Bam J^4al, (1898)Vl5 AU* 186. 
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Errdneous trial . — Section 536 pioyides for dealini; with trialA erroneously held 
by jury instead of with the aid of assessors and vice versa. They are not invalid. 

269. (i) The Provincial Government may, by order in the 
Provincial G o- fMficial Gazette, direct that the trial of all offences, or 

vernment may of any particular class of oifencc^, before any Court of 
order trials before Session, shall be by jury in any district, and may 

Court of Session to revoke or alter such order, 
bebyjuiy. , 

(2) The Provincial Grovernment, by like order, may also declare 
that, in the*case of any district in which the trial of any offence is to be 
by jury, the trial of such offences shall, if the Judge, on application made 
to him or of his own motion so directs, be by jurors Summoned from a 
special jury list, and may revoke or alter such order. 

(3) When the accused is charged at the same trial with several of- 
fences of which some are and some are not triable by jury, he shall be 
tried by jury for such of those offences as are triable by jury, and by the 
Court of Session, with the aid of the jurors as assessors,^ for such of them 
as are not triable by jury. 

COMMENT*. — ^The right of trial by jury in India ia not a common Jaw right, 
but a statutory right and is no longer dependent upon the orders of GoverhTn 
under this section. The fact that three juries come to certiun conclusions on facts 
with which a trial Judge cannot agree and orders a fourth trial is not of itself 
suincient ground for depriving an accused person of the right to a trial by a jury, by 
transferring the case from a jury district to a noii-jury district.^ 

Sub-section (3). — ^Wherc the accused is charged with an offence triable by a 
jury and also with an offence triable with the help of assessors, the Judge must 
constitute all the jurors as assessors for trying the non*jury offence.* 

t. ‘ With the aid of the Jurors as assessors.* — When the jurors arc treated 
as assessors, the Judge should take the opinion of all the Jurors as assessors and not' 
some of them alone.* 


Trial by jury of offences triable with assessors. — Speh a trial is not invalid, 
but the accused is not deprived of his right to appeal on the ihets of the cose if the 
trial had been with the aid of assessors.* The accused must object to such a proce- 
dure before the verdict is given ; he cannot complain of it subsequently in appeal.* 
The Sessions Judge must treat such a trial by jury as a jury case and he must give 
verdict accordingly.* 

Trial by assessors of offences triable by Jury. — ^Under s. 536 (2h if a Jury 
case is tried with the aid of assessors, and no objection is taken at the trial the 
trial stands good.* 

' Trial before Court 270. In every trial before a Court of Session 

of Session to be the prosecution shall be conducted by a Public 
conduct^ by Pub- Prosecutor.^ 

lie Prosecutor, • « 


* Hundraj, [1944] Kar. 289. 

* Abdul Hamid^ (1926) 6 Pat. 208. 

■ Ramakrisbna Heddi, (1903) 20 

Mad. 598. 

« Middm Chunder Bai, M878) 3 

Cal. 705. / 


* Mavsing Bechar^ (1009) 11 Bom. 
Xi. R. 350, 38 Bom. 423 ; GtilaJbchand^ 
(1025) 27 Bom. L. U. 1410. 

* Surja Kurmi, (1898) 25 Cal. 555. 

* Ganapathif (1900) 23 Mad* 632. 
685. 
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271. (I) When the Court is ready to commence the trial, the 
Ctmmenoement actcuscd sliall appear oi be broujrht before it, and the 
charge shall be read out in Court and explained to 
him,* and he shall be asked whether he is guilty of the oflVnoe charged^' or 
claims to be tried. 

Plea of Bulltv accused pleads guilty,* the plea shall 

be recorded, and he may be convicts* thereon. 


COMMENT, — This and the following section deal with the plea of accused, 

lo * Explained to him.* — ^&lere reading of the charge is not suincient. It 
diould be explained sufficiently to enable the accused to understand the nature of 
the cfaaige to which he is called upon to plead.* If the charge is not explained 
the conviction will be quashed. 

3. * If the accused pleads guilty.* — ^The accused should plead by his own 

mouth and not through his counsel or pleader.* Any admission made by his pleader 
is not binding on him.* 

The accused can plead guilty under this section, or he can claim to be tried 
under a. 272, or he can refuse to plead. The plea of “ not guilty ** is not recognised 
by the Code* and it amounts to a claim to be tried. 

3. 'He may be convicted.* — ^The Court has a discretion to convict the 
aocused when he pleads guilty or to proceed with the trial. The proper exercise 
of this discretion is of considerable importance in the case of persons tried Jointlyv 
when some plead guilty and the others claim to be tried.* Wlien the accused 
pleads guilty he may be convicted, or evidence taken as if the plea had been one 
of " not guilty,** and the case decided upon the whole of the evidence Including 
the accused's plea. When such a procedure is adopted, the trial does not terminate 
with the plea of guilty. It does not strictly end until the accused has been either 
convicted or acquitted or dircharged. As a matter of practice Judges prefer not to 
act cn the plea of guilty in murder cases.* 

272. If tiie accused refuses to, or does not, pleM, or if he claims to 
be tried, the Court sliall proceed to choose jurors or 
assessors as hereinafter directed and to try the 
case; 

Provided that, subject to the right of objection 
hereinafter mentioned. Jbhe same jury may try, or the 
same assessors may aid in the trial of, as many 
accused persons successively* as the Court thinks At. 
f the accused refuses to plead or claims to be tried, the Courir 
must proceed to try the case. *t*he actual trial does not besin until the charge has 
been read and the accused claims to be tried. The jurors or assessors are then 


Refusal to plead 
or cbim tobetried. 

Trial by same 
Juiy or assessors of 
aeveial offenders in 
sttooession. 


* Narayan M, Pendshta (1874) 11 
19. C. R. 102. 

* BhaOUa (1896) 19 All. 110 ; THm^ 
bakon (1001) 8 Bom. L. R. 489. 

* Airrifig, (1004) 6 Bom. L. R. 861. 

* Sflngqyaa (1900) 2 Bom. E. R. 761. 

* Ninud KanMa Boy^ (1014) 41 


Cal.* 1072. • 

• KhoKdia, (1890) 15 Bom. 66. 

V Chinna Paauehi^ (1800) 28 Mad. 
161 ; Chinia Bhika, (10^6) 8 Bom. L. 
R. 240 ; JLaaemya ShiddappOa' (1017) 
10 BonvVl^* R* 866; BhadUa Biq>( 
VUhaoaMttka [1045] Na|^. 402. 
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clMMeii.i The pleaa that arise in oriminal Mak are four* vis. (1) auirt^ioU aequU 
^previous acquittal) (s. 408) ; (2) auirtfciB eomxM (previous conviction) (s. 408^ 
(3) pardon (s. 887) ; and (4) not guilty. The first three are special pleas and must 
be proved by the accused, the fourth is a general issue and must be disproved by 
the prosecution. 

This section must be read subject to the provisions of s. 488.* 

1. *Same jury may try, accused persons successively.*— On the 

conclusion of one trial the same jury may proceed to tiy tihe accused in the next 

case.* 


273. \1) In trials before the High Court, when it appears to the 
♦ High Court, at any time before the commencement of 

person charged, that any charge or 
any portion theieof is dearly unsustainable, the 
Judge may make on the charge an entry to ibat effect. 

(2) Such entry shall have the effect of staying proceedings upon 
the charge or portion of the charge, as tlie 
may be. 


Effect of entry. 


COMMENT. — ^An entry made under this section is not an acquittal for the 
purpose of s. 408, infra* The Public Prosecutor also may, with the permission of 
the Court, withdraw from the prosecution of any person (s. 404). • 


C . — Choosing a Jury* 


Number of jury. 


274. (i) In trials before the High Court the 
jury shall consist of nine persons. 


(2) In tiials by jury before the Court of Session the jury bhall ran- 
sist of such uneven number, not being less than five or more than nine, 
as the Provincial Government, by order applicable to any particular 
district or to any particular class of offences in that district, may direct: 

Provided that, where any accused person is charged with an offence 
punishable with deathT, the jury shall consist*of not less than seven 
persons and, if practicable, of nine persons. 


COMMENT. — TRe Jurors for the trial must be of the number directed by 
Covemment under this section. A trial held by a greater number is illegal, as 
the Court b not properly constituted and the error is not curable by s. 587.* 

Where in a trial for murder out of eighteen persons summoned as jurors, nine 
persons were present, and the Judge having drawn seven names out of the nine by lot 
stopped, instead of making any attempt to empanel a juiy of nine persons, it was 
held that the trial was vitiated ob inUio, Inasmuch as it was practicable to get a jury 
of nine.* But where only seven Jurors were present in Court out of eighteen sum- 
moned and the trial temk place with seven jurors it was held that it must be assumed 
that it was not practicable to have more than seven jurors and the trial was not 
therefore vitiated.* Out of eighteen jurors summoned in a trial on a murder choige 
only seven attended, one of whom was excused on the ground of Illness and two were 
successfully objeeted. The remaimng four persons were empanelled together with 


* Bastiano^ (1890) 15 Boln. 514. 

* Anani Narayan^ (1944) 47 Bom. 
L. R. 188. s 

* Hoasein Bukah^ (1880) 6 Cal. 96. 

* Cfeorge Booth, (1908) 264411. 211 ; 
Pandu Kuaha, (1948) 45 Bom. L. R. 


902 , 

. * ' Kiduui Khara. [1943) 1 Cal. 823. 

• Benat PramanUt, (1988) 82 CL 
900. diwenting from Siaheb Aii, (1931) 
88 Cl. 1272. 
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three other personB found in the Court preciricts and the trial was held with seven 
Jurors only. It was held that the jury was not improperly (X>nstituted and the trial 
was not Invalid,^ 

' 275. (i) In a trial by juiy before the High Court or Court of 
Jury for trial of Session of a person who has been found under the 
European and In- movisions of this Code to be an European or Indian 
^an British sub- British subject, a majority of the jury shall, if such 
jeets and others. person before the first juror is called and accepted so 
requires, consist, in the case of an European British subject, of arsons 
who are Europeans or Americans and, in the case of an Indian British 
subject, of Indians. 

(2) In any such trial by jury of a person who has been found under 
the provisions of this Code to be an European (other than an European 
British subject) or an American, a majoiity of the jury shall, if practi- 
cable and if such European or Ameiican before the first juror is called and 
accepted so requires, consist of persons who are Europeans or Americans. 

COMMENT. — In order to claim the privilege under this section, the accused 
must make an application before the first juror is c|illcd and accepted. 

This section is controlled by s. 528B which provides that if a person does not 
claim to be dealt with as an Indian British subject before the committing Magistrate 
he shall not assert the claim at any subsequent stage of the case. Where an Indian 
British subject did not claim to be dealt with as such before the committing Presi- 
dency Magistrate, it was held that he was not entitled to claim, before the High Court, 
to be tried by a jury consisting of a majority of Indians.* 

276. The jurors shall be chosen by lot^ from the persons summoned 
Jurors to be to act as such in sucli manner as the High Court 
chosen by lot. may from time to time by rule direct : 

Provided that — 

first, pending the issue under this section of rules for any Court 
Existing practioe the piactice now prevailing in such Court in respect 
maintained; to the choosing of jurois shall be followed ; 

secondly, in case of a deficiency of persons summoned, the number of 
persons not sum- jurors recfiiired may, with the leavf of the Court, 
moned when eligi- be chosen from such other persons as may be 
5 present ; 

thirdly, in a trial before any High Court in the 
cial^ur^. ^ town wliich is the usual place of sitting of such High 

Courb— “ * 

(а) if the accused person is charged with having committed an 
offence punishable with death, or 

(б) if in any other ease a Jud^ of the High Court so directs; 
the jurors sliall be chosen from the special juiy list hereinafter prescribed ; 
and 

fouHhhf, in any district for which the Provincial Government has 
declared that the trial of certain offences m^ be by special jury, the 
jurors shall, in any case in which the Judge so directs, be chosen from the • 
special jury list prescribed in section 825. ^ 

> Aagar AH MandaL [1944] 2 Cal. * Ho^ndra, (1924) 51 Cal. 980, 901. 
a05. . .V 
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COMMENT. — The object of 8S.i270-279 as to selection of jurors is to secure 
an impartial trial by rendering impossible any intentional selection of jurors to try 
a particular case. 

1. * Chosen by lot.* — The names of the juiy must be draivn out of one box 

containing the names of all persons summoned to act as jurors.^ If the Judge 
himself select the jurors instead of choosing them by lots the trial is vitiated and 
the defect is not cured by s. 537.* 

Second proviso. — ^This is a special provision to meet an emergency so that 
there may not be a deadlock. Persons who are within the precincts of the Court 
building, either because they have been summoned for other cases or by mere 
chance, are persons ** present in Court ** within the meaning of this proviso.* The 
section does not cast any duty upon the Judge to send hb Court ofRcers to other 
Court rooms and bring from there such jury men as were available. It merely 
says that in case of deficiency the number of Jurors may, with the leave of the Court, 
be chosen from such persons as may be present.* 

Special Jury. — trbl for sedition before the High Court should ordinarily 
be before a special jury.* 

277. (i) As each juror is chosen, his name shall be called aloud. 
Names of jurors and, upon his appearance, the accused shall be asked 
to be called. if he objects to be tried by such juror. 

(2) Objection may then be taken to such juror by the accused or 
Objection to by the prosecutpr, and the grounds of objection shall 
jurors. be stated : 


Provided that, in the High Court, objections without grounds stated 
allowed to the number of eight on behalf of 
out stated! Crown and eight on behalf of the person or all 

* ’ the persons charged. 

COMMENT. — ^In a trial before a Court of Session the grounds of objection 


to a juror should be stated ; but in the High Court no such grounds are necessary. 
Peremptory challenges are allowed only in the High Court. « ’ 


278. Any oligection taken to a juror on any of the following 
Grounds of objec- grounds, if made out to the satisfaction of 'the Court, 
shall be allowed : — 

(a) some presumed or actual partiality in the juror ; 

(b) some personal grounds, such as alienage, deficiency in the 
qualification required by any law or rule having the force of law for the 
time being in force, or being under the age of twenty-one or above the 
age of sixfy years ; 

(c) his having by habit or religious vows relinquished all care of 
”wordly affairs ; 

(d) his holding any office in or under the Court ; 

(e) his q^Kccuting any duties of police or being entrusted with 
police-duties ; 


t Vithaldai, (1876) 1 Bom. 462. * Mukundamurari Pal, (1988) 61 * 

* Bradshaw, (1911) S3 All. 885. Cal. 190. 

• larail, (1932) 59 Cal. ^A28 ; Leda, * Sprati (No. 1), (1927) 80 Bom. 

(1988) 56 All. ^10, 212. ^ 1.. R. 313. 
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(/) his having been convicted of ^ny offenra which, in the opinion 
of tlie Court, renders him unfit to serve on the ju^ ; 

(g) his inability to understand the language in which the evidence 
is given, or when such evidence is interpreted the language in which it is 
interpreted ; 

(h) any other circumstance which, in the opinion of theCour^ 
renders him improper as a juror. 

279. (I) Every objection taken to a juror shall be decided by the 
Deoialon of ob- Court, and such decision shall be recorded and be 

Jectkin. final, 

(2) If the objection is allowed, the place of such juror shall be 
Supply of place of supplied by any other j uror attending in obedience to 
juror against whom a summons and chosen in manner provided by sec* 
objection allowed. fjon 276, or if there is no such other juror present^ 
then by any other person present in the Court whose name is on the 
list of jurors, or whom the Court considers a proper person to serve on 
the jury ; 

Provided that no objection to such juror or other person is taken 
under section 278 and allowed. 

280. (7) When the jurors have been chosen, they shall appoint 
Foreman of jury, one of their number to be foi'eman. 

(2) The foreman shall preside in the debates of the jury, deliver 
the ve^ict of the jury, and ask any information from the Court that is 
required by the jury or any of the jurors. 

(3) If a majority of the jury do not, within such time as the Judge 
thinks reasonable, agree in the appointment of a foreman, he shall be 
appointed by the Court. 

281. When the foreman has been appoints, the jurors shall be 

Swearing of jurors, sworh under thc^ Indian Oaths Act, 1878. 

282. (7) If, in the course of a trial by jury at^ny time before the 
Procedure when return of the verdict, any juror, from any sufficient 

Juror ceases to at* cause, is prevent from attending throughout the 
tend, etc. trial, or if any juror absents him^f and it is not 

practicable to enforce his attendance, or if it appears that any juror is 
unable to understand the language in which the evidence is given or, 
when such evidence is interpreted, the language in which it is interpreted, 
a new juror shall be added, or the jury shall be discharged and a new 
, jury chosen. 

(2) In each of such cam the trial shall commence anew.^ 

COMMENT, — ^This section and s. 288 provide for the disdiarge of a Jury 
before the verdict Is delivered. Apart fkom these sections the Court has inherent 
power to discharge a jury, before the verdict, for ^misconduct or oth& similar ground, 
e.g. juror associating with the defence.* 

1. * Trial shall commence anew:* — ^A juror was discharged as he was found 
deaf after two witnesses had been examined and another juror wdU sworn in his 

t BtMm SMMh. (1828) SO Cal. 481 ; AfoAan CMknwar^, (1828) 

872 ; Mamflru, (1828) 51 CaL 418, 480, 56 Cal. 150. 
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place. The trial was not commenoe^ alkerii» but the evidence of the witnesses 
was read over to and admitted by them. It was held that the trlul was invalid.* 

Bisdiarge of jury 283. The Judge may also discharge the jury 

in ease of sickness whenever the prisoner become incapable of remain* 
of prisoner. ing at the bar. 

D* — Choosing Assessors. 

284. i When the trial is to be hdd with the aid of assessors, hot less 
Assessors how than thiee and, if practicable, four shall be chosen 
• from the persons summoned to act as such. 

COMMENT. — The contrast between trial by jury and trial vrith the aid of 
as s e ssors is that, in the former, the Jury is the real tribunal but is aided by the 
Judge, and In certain matters directed by the Judge, but in the latter the Judge 
is the sole tribunal aided by each of the assessors. Tlie jury form a tribunal or 
body with a foreman and the verdict is the verdict of the body. The jury may 
retire to consider their verdict. In the case of a trial with assessors, the assessors 
do not form a body and each acts and expresses his opinion individually, and the 
Judge records it separately. The Judge is the sole judge of law and* foot. The 
assessors are net to retire for ccmsultation and forming their opinion.* 

The assessors are chosen by the Judge. No objection can be taken Jigainst 
an assessor as in the case of a juror. The trial will he invalid if it commences without 
the requisite number of assessors,* or where an assessor is owing to some infirmity 
unable to understand the proceedings,* or where an assessor is absent at dlfTcrent 
times in the course of the trial,* or where a person not in the list of assessors is chosen 
by the Judge as one of the assessors.* 

Where a Sessions Judge Is trying a case with the aid of assessors, it Is the Judge 
plus the assessors who constitute the Court, not tlie Judge alone. Where, therefore, 
a Sessions Judge recorded evidence after tlie assessors had been discharged, it was 
held that the trial was illegal.* 

284A. (J) In a trial with the aid of assessors of a p7rson who has 

Assessors for trial been found under tlie provisions of this Code to l>e 
of European and an European or Indian Brilisli $ubjcc*t, if the Euro- 
Indian British sub- pean or Indian British subject ac*ciiml. or where 
jeets and others. there are several European British subjects accused 
or several Indian British subjecto accused, all of them jointly, liefore the 
first assessor is chosen so require, all the assessors shall, in the ca^e of 
European British subjects, be persons who are Europeans or Americans 
or, in the case of Indian British subjects, be Imlians. 

(2) In a trial with the aid of assessors of a person who has been 
found under the provisions of this Code to be an European (other tlian 
bn European British subject) or an American, all the assessors sliail, if 
practicable and if such European or American before the first assea^^'or is 
chosen so requires, be persons who are Europeans or Americans. 

* AToratn, (1014) 80 All. 481. « Bedm Lai, (1808) 01 All. 106. 

* Tirumal Reddi, (1001) 24 Mad. , * Tirumai Reddi, sup. 

588, 586, 587-^. • Man Singh. (1018) 85 All. 570. 

* Jagram, (1001) 25 Bom. 604, 8 * Jaimkh, (1020) 48 All 125; 

Bom. L. R. 274 ; BasHano, JlSOO) 15 Ram Lai, (1803) 15 Ail. 186 

Bom. 614. 
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COMMENT. — ^The accused, whether ladlan or European, shall be tried with 
assessors, who, if the accused so claims, shall all be of his nationality. The claim 
as to status must be made before the committing Magistrate {vide ss. 528A, 
528B.)^ 

285, (i) If in the course of a trial with the aid of assessors, at 

Procedure when ^ny time before the finding, any assessor is, from any 
assessor is unable sufficient cause, prevented from attending through* 
toattendk out the trial, or absents himself,* and ^ it is not 

practicable to enforce his attendance, the trial shall proceed* with the 
aid of the other assessor or assessors. ^ 

(2) If all the assessors are prevented from attending, or absent 
themselves, the proceedings shall be stayed and a new trial shall be held 
with the aid of fresh assessors. 

GOMMENT.-'-Clause (1) constitutes an Exception tos. 284 and is confined in 
its operation only to cases where the assessor himself is prevented firom attending 
the trial by reason of some physicrl disability, or voluntarily absents himself; it 
does not contemplate a case where the Judge discharges one of the assessors on the 
ground that the assessor is disqualified from acting as an assessor because of his 
having personal knowledge about some facts in issue in the case.* 

The trial should commence with the requisite number of assessors and at least 
one of them should be present throughout the trial and give his opinion.* Where 
in the course of a Ixial with three assessors, one died at an. early stage, and later on 
another became too ill to attend, and finally the third assessor was obliged to retire 
during portion of the address of the pleader for the accused, it was held that the 
trial was without jurisdiction.* Similarly, where the trial commenced practically 
with only one assessor, though nominally there was a second present at the heginning 
of the trial, the proceedings were set aside and a new trial was ordered.* 

1. * Absents himself.* — ^When an assessor absents himself once he is to be 

consideted to have bcien wholly absent. He cannot be allowed to take part after- 
wards.* ^ ^ 

DD. — Joint iriala* 

285A. In any case in which an European or American is accused 

TrialofKa«,pcan ^ 

or Indian British American, or an Indian British subject is accused 

subject or Euro- jointly with a person not being an Indian ; and such 

peon or American European, Indian British subject or American is 
wito committed for trial before a Court of Session, he 
and such other peison may be tried together, but 
if he requires to be tried in accordance with the provisions of section 
275 or section 284A and is so tried, and the other person accused re- 
quires to be tried separately, such other person shaU be tried separately 
in accordance with the provisions of this Chapter. 

* Sec Harendra^ (1924) 41 Cal. 980. Jaymm, (1901) 25 Bom. 094, 8 Bom. 

* Sipaiiar Singh, [1942] All. 183. L. R. 274; BasHano, (1890) 15 Bom. 

* TirunuU Reddi, (1901) 24 Mad.t 514. 

528, 587-88. * Mesaeruddin, (1902^^ 6 C. W. N. 

* Mvhammad Mahmud Khan, (1891) 715 ; Fiso, (1894) Unrep. Cr» C. 695, 

18 All. 887. Cr. R. Noki24 of 1894. 

* Bobu Lai, (1898) 21 All. 106; 
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E. — Trial to Close of Cases for ProseetUUm and Defence. 

286* (/) When the jurors or assessors have been chosen, the 
_ . ’ . prosecutor shall open his case by reading from the 

PfSi^tion^^ Indian Penal Code or other law the description of the 
offence charged, and stating shortly by what 
evidence he expects to prove the guilt of the accused. 

Examination of {2) The pror.ecutor shall then examine his 
witnesses. * witnesses. 

GOMMJI^NT. — Sub-section (2). — ^The witnesses must be examined orally. It 
is not suflicient, even with the consent of the pleader for the defence, to put in 
the depositions taken before the committing Magistrate, and allow the witnesses 
to be cross-examined upon them.* 

It is the duty of the Public Prosecutor to call and examine all material witnesses 
sent up to the Court of Session. If he thinks that a particular witness would not 
speak the truth, he should tender that witness for cross-examination.* If material 
witnesses are not produced the ^urt may draw an inference adverse to the prosecu-* 
tion.* The only legitimate object of a prosecution is to secure not a conviction, 
but that justice be done. The pr«>secution should not refuse to call and examine 
a witness merely because his evidence may be favourable to the defence.* Vlliere a 
witness for the prosecution is not examined by the Crown, he is placed in the witness- 
box in order that the defence may have an opportunity of cross-examining him.* 

Examination of 287. The examination of the accused duly re- 

accubed before ^ corded by or before the committing Magistrate shall 

Magistrate to be tendered^ bv the prosecutor and read as evidence, 
evidence. 


COMMENT. — This bection refers only to the examination of the accused by 
or before the committing Magistrate. It does not refer to a confession under s. 104, 
supra. Such a confession may be proved and admitted in evidence. 

1 . * Shall be tendered. * — ^It is not optional with the prosecutor to tender in 

evidence the examination of the accused recorded under s. 042. It must be put 
in.* 

288. The evidence of a witness duly recorded in the presence of the 
Evidence given accused under Chapter XVIIP may, in the discie- 
at preliminary in- tion of the presiding Judge, if such witness is pro- 
quiry admissible. duced and examined, be treated as evidence in the 
case for all purposes^ subject to the provisions of the Indian Evidence 
Act, 1872.* 

COMMENT. — Under this section the Sessions Judge has the discretion to 
treat the evidence of a witness duly recorded by the committing Magistrate os 
substantive evidence in the case. Where a witness retracts or contradicts in the 
%ssicms Court his original statement, the Court must determine which is the true 
version and act upon it.* 

The counsel for the accused is not entitled to refer to the depositions given 
before the committing Magistrate for the purpose of contradicting the witnesses 


* Subba, (1885) 9 Mad. 88. 

* TuUa, (1885) 7 All. 904. 

* Dhunno Skusi, (1881) 8 Cal. 121 ; 
Muhammad YunuSg (1922) 50 Cal. 
818,826. 

* i>i«rgo^(189a) 16 All., 64, f.b. 


* Mavsang, (1909) 11 Bom. L. R. 
:!^162 ; Girish Chunder^ (1879) 5 Cal. 
614; Stanton^ (1892) 14 All. 521. 

* Rama Tevan, (1802) 15 Mad. 852. 

* Nga N^n, (1932) 11 Ran. 4. 
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before the Session* Court, without drawing their attention to the alleged oontradie- 
tJons in their previous depositions and giving them an opportunity of explaining the 
same.* 

1. * Duly recorded In the presence of the accused under Chapter XVIII. * 
— The accused is entitled to have an opportunity to cross-examine a witness before 
bis evidence can be used against him. If the accused had no opportunity to cross* 
examine the witnesses, the depositions of these could not be admitted In evidenoe.* 

The section does not apply unless the depositions have been taken in the presence 
of the accused.* 

2. * Be treated as evidence in the case for all purposes.* — Such evidence 
will be treated exactly on the same footing as other evidence in the case, l.e. as 
substantive evidence of all facts therein deposed to.* It stands on the same footing 
as any other evidence before the Court of Session, and is to be considered as proper 
material on which the verdict or a finding may be given. Whether any portion 
or the whole of the evidence thus admitted is entitled to credit, and if so, to such n 
degree that a conviction may be based on it wholly or in part, are questions for the 
Jury, assessors, or the Judge, but they are in no wag affected by the sectlcm.* But 
the Sessions Judge must be satisfied that the prior statement was true and that the 
evidence given before him was Ihlse.* The Patna High Court has held that there 
must be evidence which will show that the evidence given before the Magistrate 
should l>e preferred to and substituted for that given before the Sessions Judge.* 
The previous statement of a witness recorded under s. 104 may be treated as cofkh 
boration under s. 157 of the Evidence Act of the witness's dq[> 08 ition admitted in 
evidence under this section.* The Nagpur High Court has dissented from this view 
and held that it is not necessary that there should be corroboratiou of the statement 
otherwise.* 

3. * Subject to the provlalona of the Indian Evidence Act.* — ^The effect of 
these words is that if the evidence before the Magistrate was irrelevant or inadmissible 
under the Evidence Act, it is not admissible under this section.^* They are intended 
to prevent the admission of irrelevant evidence which may have been inadvertently 
recorded by the committing Mtigistrate.>> But they do not limit the purposes 
for which the evidence may be used. The evidence is to be treated as evidence for 
oil purposes,** without having been speciftcally put to the ^tness.^* 

289 . (i) When the examination of the witnesses for the prosecu* 

Procedure after examination (if any) of the accused are 

examination of wit- concluded, the accused shall be asked whether he 
nesses for prosecu- means to adduce evidence, 
tioii. 

* Zasoar Rahman^ (1002) 81 Cal. * *BachtUa Peda Somadu, (1028) 47 

142, F.B. Mad. 232. 

* SagaH, (1808) 21 Cal. 042. * NebH Mandal, (1080) 10 Pat. 

* AUmuddin, (1805) 23 CaL 801; 800; Jekal Teli, (1024) 8 Pat. 781. 

GuIaJbu^ (1018) 85 All. 260. ' * Mathura Tewari, (1020) 8 PatL 

* ManUi, (1021) 40 Bom. 07, 23 025; VeUiah Kone, (1022) 45 Mad. 

Bom. L. R. 820 ; Dwarka Kunat, 700 ; Manor Ali^ (1088) 00 Cal. 1880 ; 

(1000) 28 All. 083; Tu/lf, (1024) 47 Dodc^ Bahadur, [1042.* Kar. 200. 

All. 270; Rakhe, (1025) 0 Lah. 171; * PantaaTiatid, [1041] Nag. 110. 

Zaman, (1025) 0 Lah. 100; ** Jehtd Teli, sup.; Bi&ri, (10^> 

Mohammad Sarasar, [10431 Lah. 807, 40 All. 251. 

Abdul Gani, (1025) 53 Cal. 181 ; Fakira, » Rano, [1044] Kar.' 75. 

(1987) 04 1. A. 148, 80 Bom. L. R. ** Fakira, (1037) 04 1. A. 148, 80 

000, [10371 Bom. 711. Bom. L.* R. 006, [1037] Bom. 711. 

* Dwarka Kurmi, sup. ** Mohammad Sarwar, Oupia. 
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(2) If he says that he doesPnot, the prosecutor may sum up his 
case ; and, if the Court considers that thm is no evidence^ that the 
accused conunitted the offence, it may then, in a case tried with the aid 
of assessors, record a finding, or, in a case tried by a jury, direct the jury 
to return a verdict of not guilty. 

(3) If the accused, or any one of several accused, says that he 
means to adduce evidence, and the Court considers that t^ere is no evi- 
dence that^he accused committed the offence, the Court may then, in a 
case tried with the aid of assessors, record a finding, or, in a case tri^ by 
a jury, direct the jury to return a verdict of not guilly. 

(4) If the accused, or any one of several accused, says that he 
means to adduce evidence, and the Court considers that there is evidence 
that he committed the offence, or if, on his saying that he does not mean 
to adduce evidence; the prosecutor sums up his case and the Court 
considers that there is evidence that the accused committed the. offence, 
the Court shall call on the accused to enter on his defence.* 

COMMENT. — ^This section marks the close of the case foi the prosecution. 
Sub-section ( 2 ). — 1. ^ There is no evidence.* — ^The words in sub-sections 

(2) and (3) are not to be read as meaning ** no satisfactory, trustworthy or conclusive 
evidence.*’ If there is evidence the trial must go on to its close.^ * 

Where there is no evidence against the accused, the Judge ought to charge 
the jury for an acquittal and not leave the juiy to say whether tito accused is guilty 
or not.* If the Judge, after tiie prosecution case is closed, comes to the conclusion 
that, assuming that the jury believe every word of the prosecution evidence, never- 
theless they will not be justified in convicting, then he is bound in law to say so and 
to direct the jury that in law they must bring in a verdict of not guilty, and he ought 
not in such a case to leave the matter to the jury.* 

Sub-section ( 4 ). — It is the function of the Jury to determine whether the 
evidence is true, and if the Judge thinks that the prosecution evidence, if true, 
v^ill lead to a conviction, then he is bound to leave the case to the jury. The direction 
given by the Judge to the jury, under sub-s. (2) of this section when he considers 
that there is no evidencq.that the accused committed the, offence, to return a verdict 
of not guilty, is binding on the jury and must be followed by them, whether they 
agree with the Judge’s view or not, and any other verdict returned by the Jury must 
be set aside.* 


3. * The Court shall call on the acenued to enter on hia defence.’ — This is 


not a mere formality, but is an essential part of a criminal trial, and an omission 
to do so occasions a failure of justice and is not cured by s. 537.* 


290. The accused or his pleader may then open his case, stating 
the facts or law on which he intends to rely, and 
• making such comments as he thinks necessary on the 

evidence for the prosecution. He may then examine his witnesses 
(if any) and after their cross-examination and re-examination (if any) 
may sum up hi^case. 


• Vajiramj (1802) 16 Bom. 414 ; 
Muntto 140, (IHM) 10 All. 414. 

• Oreedhaty, (1867) 7 W. R. (Cr.) 
80 (57). 

• Tokarsi Narai, (1040) 48 Bom. L. 
R. 288, F.B. ; D^taoood Ha&ham, (1040) ^ 

15 * * 


48 Bom. L. R. 245. 

* Tokarai Nani, sup. ; Daaiaod 
Haaham, sup. ; Qudrat, {1080} All. 871. 

• Imam AH Khan, (1805) 28 Cal. 
252. 
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COMMENT. — Every accused person fhay of right be defended by a pleader 
(s. 840. A written defence may be put in. 

291. The accused shall be allowed to examine any witness not 

Right of accused previously named by him» if such witness is in 

as to oxamifiation attendance but he shall not, except as provided in 

summoning of sections 21 1 and 281, be entitlec^ of right* to have any 
witnesses. witness summoned, other than the witnesses nama^ 

ill the list delivered to tlic Magistrate by whom he was committed for 
trial. 

COMMENT. — I. ‘If such witness Is in attendance.^ — ^Tlie accused is 
entitled to call such person and examine him as Ills witness.^ 

2. * Shall not. . . .be entitled of right.* — ^The accused is entitled to have any 

witnesses named in the list which he delivers to the Magistrate summoned and 
examined but he is not entitled to have witnesses not named by him before the 
Magistrate summoned at the Sessions trial. But the Judge can summon such 
witnesses if he thinks proper.* 

Prosecutor's 292. The prosecutor shall be entitled to re- 
right of reply. plyl — 

(a) If the accus^ or any of the accused adduces any oral evidence ; 
or 

(ft) with the permission of the Court, on a point of law ; or 
(c) with the permission of the Court, when any document which 
does not need to be proved is produced by any accused person after he 
enters on his defence : 

Provided that, in the case referred to in clause (c) the reply shall, 
unless the Court otherwise permits, be restricted to comment on the 
document so produced. 

COMMENT. — ^Thc prosecutor lias a right of reply — 

(1) if any oral evidence is adduced bn behalf of any accused ; or 

(2) witli the pcrmiKsian of the Court * 

(•i) on a |>oint of law ; or 

(6) when any document which needs no proof is produced by an accused 
after hr enters on his defence. The reply shall be restricted to comment on the 
document, unless the Court otherwise permits. 

I. ‘Reply.* — ^The word “reply” means “reply generally on the whole 
case.** It does not mean that the prosecutor is to sum up as to such of the accused 
as do not call evidence, and to reply only on the evidence adduced by the others * 
Clause (a). — If the accused or any of the accused adduces any oral evidence 
the pnMccutor is entitled to reply. The right of reply depends on the accused 
adducing oral evidence in defenre after the cdosc of tlie prosecution case. 

Merely putting In documents through a witness for the prosecution in the 
course of cross-examination does not give the prosecution the right of reply.* * 
The counsel for the accused is entitled to he heard by an oral speech and not 
by a vrritten address. The written address cannot form part of the record if taken 
in substitution of an oral speech.* ** * 

> Bikao KAan, (1880) 16 Cal. 610. * Abdulali SharfaH, (1900) 11 Bom. 

• Foisuddj, (1020) 47 Cal. 758. * L. R. 177; Bachattqr Singh, (1031)' 

• iWok of Katua, (1886) 8 All. 13 Lah. 172. 

668. * yinmak Bhatkhande, (1028) 80 

• Sadanand Naraiyan, <1804) 18 Bom. L>R. 1580, 58 Bom. 119. 

Baoi. 864. 
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Clause (c). — The reply is to be Astricted to the document produoed by any 
accused person. 

293. (i) Whenever the Court thinks that the jury or assessors 
View by Jury or should view the place in which the offence charged is 
Aucssors. alleged to have been committed, or any other place 

in which any other transaction material to the trial is alleged to have 
occurred, the Court shall make an order to that effect, and the jury or 
assessors shall be conducted in a body, under the care of an oHicer of the 
Court, to such place, which shall be shown to them by a person appointed 
by the Court. 

(2) Such ofllicer shall not, except with the permission of the Court, 
suffer any other person to speak to, or hold any communication with, any 
of the Jury o** assessors, and, unless the Court otherwise directs, they 
shall, when the view is finished, be immediately conducted back into 
Court. 


COMMENT. — ^This section provides for the view of the scene of the offence 
by the jury or assessors. Section 5S9B provides for the view of the place by Judges 
and Magistrates. 

294. If a juror or assessor is personally acquainted with any rele- 
Wlien juror or vant fact, it is his duty to infonn the Judge that such 
assessor may be is the case whereupon he may be sworn, examined, 
examined. cross-examined and re-examined in the same manner 

as any other witness. 

Jury or assessors 295. If a trial is adjourned, the jury or asses- 

attend at od- sors sliall atten<l at the adjourned sitting, and at 
journed sitting. every subscr|ucut sitting, until the conclusion of the 
trial. 

296. The High C^urt may, from time to time, make rules as to 
'iirv keeping the jury together difring a trial before such 
X P J *y- Court lasting for more than one day ; and subject to 
such rules, the presiding .Tudge may order whether and in what manner^ 
the jurors shall be kept together under the charge of an officer of the 
Court, or whether they shall be allowed to return to their respective 
homes. 


F. — ConcltMion of Trial in Cases tried by Jury. 

297. In cases tried by jury, when the case for the defence and the 
, prosecutor’s reply (if any) are concluded, the Court 

Tge g}^j| pi^eecl to charge the jury,* summing up tlie 

qyidence for the prosecution and defence,^ and laying down the law* by 
which the jury are to be guided. 


COMMENT. — This section provides that the Judge shall charge the jury after 
all the evidence on both sides has l>cien taken and the counsel or pleaders for both 
the prosecution and the accused have finished their addresses to the juiy.^ Where 
, the provisiens of this section arc neglected a pea trial may be ordered on the ground 
of misdirection.^ 


t Pftblie Proseeuior v. Abdyl Ha- • Imam AH Kban, (1805) 23 CaL 
meed, (1012) 86 Mad. 585 ; Lyme, (1028) 252 

4 Lrfhh. 882. 
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If a juror expresses his opinion clearl^ regarding the guilt or innocence of an 
accused person before delivery of the charge to the jury, the jury is discharged and 
a Ikesh trial with a ftedi juiy is held.' 

1. * The Court ahall proceed to charge the Jury.’ — It is mandatory upon 
the Judge to charge the jury. That is, summing up the evidence for the prosecution 
and defence, and laying down the law by which the jury are guided. 

The Judge is bound to record the heads of the charge to the jury in such a 
form and with sufficient fkillness to enable the appellate Court to Bai&ty itself thnf 
all points of law were properly explained to the jury (s. d67, infra).* ^ 

It is not necessary that the charge to the jury should be delivered extempore. 
Reading out of a written chaige does not violate any of the previsions of the section 
and render the verdict invalid on the ground of misdirection.’ 

2. * Summing up the evidence for the prosecution and defence.’ — The 
object of a summing up is to enable the Judge xo place before the jury the facts and 
circumstances of the case both for and against the prosecution so as to help them 
in arriving at a right decision upon the points which arise for their consideration.' 
Summing up does not mean that the Judge should give merely a summary of the 
evidence. He must marshall the evidence so as to bring out the lights and the 
shades and the probabilities and improbabilities in order to give proper assistance 
to the jury who axe required tc decide which view of the facts is true.’ It is thi* 
duty of the Judge to give a narrative of the case, ana to place the facts and the 
evidence in a clear manner before the jury so as to enable them to grasp the details 
and to come to a right decision.* A proper summing up is understood to be a full 
and distinct statemenL of the evidence on both sides, with such advice as to the legal 
bearing of that evidence and the weight which properly attaches to the several parts 
of it, as a sound judicial discretion would suggest.^ The Judge cannot omit any 
matters favourable to the accused on the ground that they have been elaborately 
discussed by counsel.* 

3. ’ Laying down the»law.’ — ^Under s. 298 tlie Jpdge has to decide all ques- 
tions of law arising in the 'trial. It is the duty of the Judge to call the attention 
of the Jury to the different elements constituting the offence and to deal with the 
evidence by which it is proposed to make the accused liable, and failure to do so 
amounts to misdirection.* Mere reference to sections of the Penal Code defining 
the offences, or merely reading those sections, is not a sufficient explanation of the 
law.'* 

The fact that pleaders or counsel on either side have addressed the jury and 
explained the law does not absolve tlie Judge from his duty of explaining it.'* The 
responsibility of laying down the law for the guidance of the jury rests entirely with 

' Bideski alias Gavind^ (1985) 12 B.H.C. (Cr. C.) 85, 95; Enayal Hu- 
Lu<dc, 170. sain, (1925) 49 All. 209; AbM Gam\ 

* Panchu Das, (1907) 84 Cal. 598. (1925) 58 Cal. 181. • 

* MaHram, dl942] Nag. 775. . * Maigiouda, (1902) 27 Bom. 644, 

* KMiifuddin Sonar, (1925) 58 Cal. 4 Bom. L. R. 688 ; FaMra, (1915) 40 

872, 876. Bom. 220, 17 Bom. L. R. 1059. 

* Enayet Karim, (1984) 62 Cal. ^ Taju Pramanik!, (1898) 25 Cal. 

887 ; Gome Biharee Tedcal, [1988] 1 711 ; M'tari Valayan, (1906) 80 5fod. 
Cal. 292 ; Israt Husain, (1941) «^7 44 ; Israr Husain, (1941) 17 Luck. 128. 

Luck. 128. ** Abbas Peada, (1838) 25 Cal. 786 ; 

* Mira Gedbar, (1903) 6 Bom. L. ilftiAammad Yunus, (1922) 50 Col. 

R. 81. 818.* 

* Fattechand Vastadtand, (1868) 5 '* Magan Das, (1902) 29 Cal. 379. 
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the Judge.^ The jury should take theilaw from the Judge. They are not entitled 
to resort to a <!ommentaiy on the law during their consultation.* What a Judge 
}>uyB to a jury upon the law is an absolute and binding direction upon thenou* 

Misdirection. — A verdict will not be set aside on the ground of misdirection 
unless there is a fhilure of justice (s. 537). 


Duty of Judge. 


In such cases it is the duty of the 


(a) to decide all questions of law arising in the course of the trial, 
and especially all questions as to the relevancy of facts which it is pro- 
posed to ptove, and the admissibility of evidence or the propriety of 
questions asked by or on behalf of the parties ; and, in his dis^tion, 
to prevent the production of inadmissible evidence, whether it is or is 


not objected to by the parties ; 

(b) to decide upon the meaning and construction of all documents 
given in evidence at the trial ; 

(c) to decide upon all matters of fact which it may be nec^sary 
to prove in order to enable evidence of particular matters to be given ; 

(d) to decide whether any question which arises is for himself or for 
the jury, and upon this point his decision shall bind the jurors. 


(2) The Judge may, if he thinks proper, in the course of his sum- 
ming up, express to the jury his opinion u{^n any question of fact«* or 
upon any question of mixed law and fact, relevant to the proceeding* 


ILLUSTRATIONS. 

(а) It is proposed to prove a statement made by a person not being a witness 
in the case, on the ground that circumstances are proved which render evidence of 
.>iieh statement admissible. 

It is for the Judge, and not for the jury, to decide whether the existence of those 
circumstances has b^n proved. 

(б) It is proposed to*give secondary evidence of, a document the original of 
wtiich Is alleged to have been lost or destroyed. 

It is the duty of the Judge to decide whether the original has been lost or 
distroyed. 

COMMENT. — This section deals with the duty of a Judge ; the next section 
4ical$ with the duty of a jury. 

Clause (a). — ^This clause refers to several sections of the Evidence Act, notably 
hs. 4 ei seq,, 141-148, 146, 151, 152. 

It is for the Judge to decide whether the evidence adduced before him is 
admissible or not ; the credibility of the evidence is to be left to the jury.* It is 
the duty of the Judge to prevent the produetion of inadmissible evidence whether 
it IS or is not objected to by the parties.* 

It is primarily the duty of the Judge to decide whether a isonfession is voluntarily 
made in order to determine its admissibility into evidence. It is then the duty of 
the jury to jOnd whether it is true and for that purpose to go afresh into the question 
whether it is voluntarily made.?* 

^ Jtfqgan jDas, (1902) 20 Cal. 370. UmirudkHn Ahmeds (1017) 45 CaL 557. 

* Bkormid, 11595) 6 Bom. Lr. R. 258. * PanehkowH DuU, (1024) 52 CaL 

* Nim Chand Modkerjee^ (1878) 20 67. 

W. R. (Cr.) 41. ’ * Ckn)emmeni of Bombay v. Daskmik, 

* Abbas Psada^ (1898) 25 Cal. 786 ; (1044) 47 Bom. D. R. 145, F.B. 
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Sub-Bectlon (2). — 1. * May. . . .exprfaa to the Jury his opinion upon any 

question of fact* etc.* — The Judge is entitled to express his opinion fteely and 
emphatically when it seems to him to be necessary to do so provided that he warns 
the Jury that his opinion is in no way binding on them and that it is the jury*s opinion 
on the facts of the case alone which matters.* If he expresses his opinion on any 
question of fact or upon any question of mixed law and fact, he should be most 
carefdl to explain to the juiy that it is for them to decide all questions of fact.* 
He must let the Jury consider the facts for themselves, and form their, own opinion 
as to the value to be attached to the evidence of the several witnesses and the proper 
inference that ought to be drawn from the evidence as a whole.* , 

Duty of jury. 299. It IS the duty of the jury — 

(а) to decide which view of the facts is true^ and then to return the 
verdict* which Under such view ought, according to th^ direction of the 
Judge, to be returned ;* 

(б) to determine the meaning of all technical terms (othei tlian 
terms of law) and words used ir an unusual sens^ which it may be neces- 
sary to determine, whethci such words occur in documents ot not ; 

(e) to decide all questions which according to law are to be deemsd 
questions of fact ; 

(d) to decide whether general indefinite expressions do or do not 
apply to particular cases, unless such expressions refer to legal procedure 
or unless their meaning is ascertained by law, in either of wliich cases it 
is the duty of the Judge to decide their meaning. 

IIXUSTRATIONS. 

(a) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction between murder 
and culpable homicide, and to tell them under what views of the facts A ought to be 
convicted of murder, or of culpable homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the fkets is true and to return 
a verdict in accordance with the direction of the Judg£, whether that direction is 
right or wrong, and whether they do or do not agree with it. 

{b) The question Is whether a person entertained reasonable belief on a 
particular point — ^whether work was done with reasonable skill or due diligence. 

Each of these is a question for the jury. 

COMMENT. — ^This section lays down that the jury*s function is to decide 
all questions of fact. 

Clause (a). — 1. * Which view of the facts Is true.* — That ifl the view taken 
by the prosecution which leads to the conclusion ^of the accused's guilt, or the view 
which is set up on the accused's behalf and which would make him innocent.* 

2. •Verdict.’ — ‘Verdict* is the finding of the Jury. By ‘verdict* should 
be understood the collective opinion of the jury as a body, arrived at after mutuqt 
consultation, and ascertained and announced by the foreman.* 

3. • Which 'under such view 6ught....to be returned.* — ^These words 
enable the jury to ignore the graver charges. on which the accuse^ is tried, and find 
him guilty of a lesser one on the evidence.* 

> Ratnwubapathy Ckmndan v. * ScoH^ (1085) 18 Ran. 141. 

Public Rroaccuiar, Madras, (1036) 50 * Mahomed Humayo^ Shah, (1874) 

Mad. 004. 21 W. R, (Cr.) 72. 

* Bepin Biswas, (1884) 10 Cal. * Public Prosecutor v. Abdul Ha- 

070; Panehu Das, (1007) 34 Cal. 608; meed, (11112) 36 Mad. 585. 

HaUAar Chose, (1008) 35 Cal. 531. * 5ra^oo5XetAeA,(1865)8 W.R. (Cr.)41. 
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300. In cases tried by jury,#fto the Jud^ has finished his ehaigeb 

Retirement to ^ to consider thar verdict. 

consider. 

Except with the leave of the Court, no person other than a jufor 
shall speak to, or hold any communication with, any member of such 
jury. 

COMMENT. — ^The Jury retires to the Jury room, provided In every Court, 
for purposes 4>f deliberation. 

When a jury are considering their verdict, it is wrong for a minority, for the 
sake of the appearance of uniformity, or to avoid the appearance of eccentricity, 
or to save time and trouble, or for any reason other than that of an honest conviction 
that the view of the majority is right, to appear to agree with the majority so that 
a verdict is returned not in real accordance with their view.^ 

The verdict of the Jury is vitiated if one of them after retirement to consider 
the verdict speaks to or holds any communication with a person not a juror. It is 
not necessary for the Court to inquire into the nature of the subject-matter of the 
conversation or communication.* 

301. When the jury have considered their verdict, the foreman 
Delivery of ver- shall inform the Judge what is their vc^ict, or what 

is the verdict of a majority. , 

COMMENT. — If the verdict is net clear the Judge may ask the juiy questions 
for the purpose of ascertaining what the verdict is (s. 803, infra). Section 280 makes 
the foreman the mouthpiece of the jury. Section 802 gives the Judge a discretion 
to require the jury to reconsider their verdict, if it is not an unanimous one. Under 
s. 304, a wrong verdict delivered by accident or mistake may be corrected by the 
jury before or immediately after it is recorded. 

302. If the jury are not unanimous, the Judge may require them 

to retire for further consideration. After such a 
Juiy^Ser.*^ where period as the Judge considers reasonable, the Jury 
^ ^ may deliver their verdict, ,although they are not 

unanimous. 

COMMENT. — If the jury is unanimous their verdict must be received, unless 
it be contrary to law ; the Court is not competent in such a case to direct it to 
reconsider its verdict.* If the Judge disagrees with the verdict he may proceed 
under s. 307 and submit the proceedings to tlic High Court.^ 

If the jury is not unanimous the Judge may ask them to retire for fhrtbcr 
deliberation. But this must be done before the verdict is delivered and not after.* 
The Judge should not inquire on which side the majority Is, so that, if it coincides 
with his own opinion, he may accept it. A further consideration might result in the 
majority then existing becoming the minority.* 

•Verdict to be 303. (7) Unless otherwise ordered by the 

given on each Court, the jury shall return a verdict on all the 
charge. charges on which the accused is tried, and the 

* Mias, riosof 2 K. B. 90. * * Kowfiba, (1004) 28 Bom. 412, 6 

* Beni Mtidhab Kundu, fl018) 46 Bom. L. R. 801. 

Cal. 207. ^ * BharmUt, (1806) 6 Borr. U. R. 

* Govemmerid of Bengal v. 258, 

haddi, (1880) 6 Cal. 871 ; Madhavrao, • Hurry Chum Chuckerbmiy^ (1888) 
(1804) 19 Bom. 785; Devji Qmdndji, 10 Cal. 140. 

(1805) 20 Bom. 215. 
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Jtulge may ques- Judge may ask thqpi such questions as are necessary 
tion jury. ascertain what their verdict is. 

Questions and (2) Such questions and the answers to them 

answers to he re- shall be recorded, 
corded* 

COMMENT. — ^This section enables tiie Judge where the verdict is ambiguous 
to ask the jury such questions as are necessary to ascertain what the Jury really 
meant by the verdict.^ Where the verdict is free firom ambiguity, Ihe Judge is 
not competent to put questions to the jury, but must aciicpt it.* 

A Judge is not obliged to accept an absurd verdict. It is not part of his duty 
to accept and interpret a verdict of an unintelligible character. He may re-charge 
the jury on specific points.* 

A Judge ought not to put any questions to any of the jurors as to his reasons 
for the verdict he has given.^ 

Sub-section (3). — ^The questions put to the jury and the answers given must 
be recorded in the exact language used and not merely their substance.* 

304. When by accident or mistake a wrong verdict is delivered, the 
Amending ver- jury may, before or immediately after it is recorded, 

diet. amend the verdict, and it shall stand as ultimately 

amended. 

COMMENT. — ^This section contemplates cases where the verdict delivered 
is not in accordance witli what was really intended by the jury. It has no applica- 
tion where there is no accident or mistake in the delivery of the verdict ; and the 
mistake lies in the misunderstanding of the law by the jury. If such a mistake 
results in an erroneous verdict, it can be corrected only by the Judge disagreeing 
with the jury and referring the case under s. 307 to the High Court.* 

Where the verdict of the jury is dear and there is no accident or mistake in 
delivering it, it is a proper verdict and cannot be amended under this section ; and a 
second verdict ddiveied by the jury after being questioned by the Judge cannot be 
allowed to stand as an ameqdment.* There is no power in the trial Court or in the 
jury to reconsider the verdict except under tlie provisions of this section.* 

305. (i) When in a case tried before a High Court the jury are 
Verdict in High unanimous in their opinion, or when as many as six 

Court when to pie- are of one opinion and the Judge agrees with them, 
vail. the Judge shall give judgment in accordance with 

such opinion. 

(2) When in any such case the jury are satisfied that they will not 
be unanimous, but six of them are of one bpinion, the foreman shall so 
inform the Judge. 


* Abdta Hamid, (1905) 32 Cal. 759 ; 
Eran Khan, (1928) 50 Cal. 658 ; Public 
Prosecutor v. Abdul Haimeed, (1012) 
36 Mad. 585. 

* KondSba, (19(Mi) 28 Bom 412, 6 
Bom. L. R. 861 ; Dada Ana, (1880) 15 
Bom. 452; Siranadu, (1007) 80 Mad. 

460. 

* Hamid AH Haidar, (1927) 57 Cal. 
61. 

* Bharmia, (1895) 6 Bom. L. R. 


258 ; Subbiaft Thevan v. Assiaiant 
Sessiona Judge of Tinnevetty, (1926) 
48 Mad. 744. 

* JhiMoo Mahion, (1882) 8 Cal. 

7S9i * 

* Kondiba, sup. 

* Chunilal, (1808) Unrep. Cr. C. 
982, Cr. R. No. 44 of 1886 ; Madhavrao, 
(1894) 19 Bom. 735. 

* £yme, (1928) 4 Lah. 882. 
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Dischafge of Jury (3) If tHb Judge disagrees with the majority, 

in other cases. he shall at once diseharge the jury. 

(4) It there are not so many as six who agree in opinion, the Judge 
shall, after the lapse of such time as he thinks reasonable, discharge the 
jury. 


COMMENT. — Sub- section (i). — In a trial before the Court the jury 
consists of nine persons (s. 274). The Judge shall give judgment in accordance 
with the opidion of the jury — 

(1) if they are unanimous in their opinion, or 

(2) Vhen as many as six are of one opinion and the Judge agrees with 
them. 


The Judge sliall discharge the jury — 

(1) if he disagrees with the majority, or 

(2) if there are not six jurors who agree in opinion. 

Id a trial before a Court of Session, the verdict of a jury may be that of any 
majority. 

306. (i) When in a case tried before the Court of Session the 
Verdict in Court Judge docs not think it necessary to express dis- 

of Session when to agreement with the verdict of the jurors or of a 
prevail. majority of the jurors, lie shall give jud^bient 

accordingly. 

(2) If the accused is acquitted, the Judge shall i-ecord judgment of 
Ecquittal, if the accused is convicted, the Judge shall, unless he procec^ 
in accordance with the provisions of section 562, pass sentence on him 
according to law. 

COMMENT. — ^When the verdict of the jury has been delivered, the Judge is 
bound to say and record whether he agrees with the verdict or not.^ 

This section leaves the discretion of the Judge absolutely uncontrolled but 
the Ckmrts ought not to interfere with the unanimous verdict of a jury unless the 
verdict is palpably wrong.^ Where a Judge dissents fidm an unanimous finding of 
a jury given in accordance with law, the only procedure open to him to follow is 
that laid down In s. 307.-* 

307. (i) If in any such case the Judge disagrees^ with the verdict 
Procedure where of the jurors, or of a majority of the jurors, on all 

Sessions Judge dis- or any of the charges on which any accused pexwn^ 
agrees with verdict, has been tried, and is clearly of opinion that it is 
necessary for the ends of justice to submit the case in respect of such 
accused person to the High Court, he shall submit the case accordingly, 
recording the grounds of his opinion, and, when the verdict is one of 
acquittal, stating the offence wluch he considers to have been comnutted, 
^d in such case, if the accused is further charged’ under the provisions 
of section 810, si^Il proceed to try him on such charge as if such verdict 
had been one of^conviction. ^ 

(2) Whenever the Ju^^e submits a case under this section, he shall 
^ not record judgment of acquittal or of conviction on any of the charges 
on which suclh accused has been tried,*^ but he may cither remand such 
accused to custody or admit him to bail. 

^ CJktnd Bagdu, (1867) 7 *W. R. > Qwienmient of Bengal v. MtAaddi, 
(Cr.)^6. ^ « (1880) 5 Cal. 871. 
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( 3 ) In dealing with the case sof^'submitted the High Court may 
exercise any of the powers which it may exercise on an appeal, and siiIk 
ject thereto it shall, after considering the entire evidence and alter giving 
due weight to the opinions of the Sessions Judge ami the jury, acquit or 
convict such accus^^ of any offence of which the juiy could have con* 
victed him upon the charge framed and placed before it , and, if it con- 
victs him, may pass such sentence as might have been pass^ by the 
Court of Session. 

COMMENT. — ^This section enables the Judge to interpose by refusing to 
record and act upon tlie verdict of the juiy if he thinks that it would cause a failure 
of Justice ; and in such a case to refer the proceedings to the High Court. 

This section leaves the referring of a case to the High Court entirely to the dis- 
esretion of the Judge, for it is only (1) if he disagrees with the verdict of the jury ; 
and (2) is clearly of the opinion th.it it is necessary, for the ends of jastice, to submit 
the case to the High Court, that he should do so.' This discretion should alwasrs 
be exercised when the Judge thinks that the verdict is not supported by the evi- 
dence,* or that it is clearly and manifestly wrong.* This is the only way in which 
the miscarriage of Justice by a perverse verdict of a jury can be remedied by the 
High Court. It is not necessary for a Judge before making a reference to be satis- 
fied that the verdict is perverse. It is sufficient that he should be clearly of opinion 
that the reference is necessary In the interests of juf>tice * 

An appeal lies to the High Court in a trial by jury on a matter of law (s. 418). 
This section enables the High Court to consider the evidence on faicts, unless there 
has been appeal by the Government under s. 417. 

Scope. — This section does not enable the Judge to refer a ciise tried by as- 
sessors.* It makes no distinction between eases of acquittal and conviction.* 

Sub-section (I). — 1. * Disagrees.’ — ^The word ’ disagrees * means that the 

Judge thinks it necessary to express disagreement. If he does not so think, his 
duty is to act as laid down in s. SOtt, namely to give ^judgment according to the 
verdict.* 

2. ' Any accused person.* — When the Judge accepts the verdict of the Jury 
in respect of some of the accused but not others, he need only refer the cases of 
the latter to the High Court.* 

3. * And in such case. If the accused is further charged, etc.*— These 
words enable the Judge to complete the trial by taking evidence os to previous 
conviction before referring the rase to the High Court. 

Sub-section (2). — 4. * Charges on which such accused has been tried.* 

— ^Tliis means charges on which the accused has besen tried by jury and not those 
charges which were tried by tlie Judge with the aid of assessors.* 

* Jrya Doddappa^ (1004) *0 Horn. Ranustvwar Singhj (1037) 16 Pat. 41£. 

L. R. 500; Eran Khan^ (1023) 50 Cal. * Kalidwt, (1808) 8 Bom. L. R. 

658; Ddmdra Nath Ray, [1043] 1 500; yyankaianing, (1007) 0 Bom. L. 
Col. 417. R. 1057. 

* Gurtwadu, (1800) 13 Mad. 843. *' Dagadu, (1032) 80 Bom. L. R. 

* Dada Ana, (1880) 15 Bom. 452; 183. 

Devji Gwindji, (1805) 20 Botii. 215,; * Afsar Shaikh, [1037] 2 Cal. 604. 

Swamamoyre Biswwt, (1013) 41 Cal* * S. O. R. See Bdhir AH, (1014X 

621 ; Dhananjay Haha, (1923) 51 Cal. 42 Cal. 789. 

847; Jamaidi Fakir, (1028) 51 Cal. 160. • Ganga Ram, [1040] AU. 865. 

* Sakhawai, [1037J Nag. 277 ; 
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Sub-sectton (3)^TIiis sub-sectidh casts upon the High Court the* duty of 
both the Judge and the jury.^ The High Court will fbrm and act upon its own 
view of what the evidence in its judgment proves, but in doing so. it will give due 
weight to the, opinion of the Judge and the verdict of the jury.* As a general rule, 
more wei^t should be given to the opinion of the Judge who has been trained to 
weigh and appreciate evidence and must give reasons for his opinion than to the 
opinion of the jury who are a body of laymen, unaccustomed to weigh or appre* 
ciate evidence and who give no reasons for their opinion.* The High Court will 
not interfere with the verdict of the jury where the evidence is of such a character 
that the jury «s reawnable men can possibly take the view they have taken.* The 
High Court will interfere If the verdict of the Jury is either perverse, or manirestly 
wrong, or wholly unreasonable, or definitely contrary to evidence, or not supported 
by any evidence, or induced by a misdirection or non-direction in the Judge’s 
cdiaige to the jury, otherwise It- will confirm the verdict of the jury.* The verdict 
is regarded as perverse, if the Court comes to the conclusion on a perusal of the 
evidence that no jury could really have entertained any reasonable doubt as to the 
guilt of the accused. The High Court will not interfere with the verdict merely 
because on a perusal of the evidence the Judges think that they would have come 
to a different conclusion from that at which the jury arrived.* Where the High 
Court disagrees with the verdict but considers that it is not manifestly perverse, 
the Court will direct a new trial or acquit, but where the Court concludes thdt the 
jury's verdict is perverse, it will dispose of the case by acquitting or convicting the 
accused as the case may be.’ 

The Allahabad High Court has drawn a distinction between a verdict of not 
guilty and a verdict of guilty. In the former case it is the practice not to reverse 
such verdict unless it is perverse or palpably wrong, in the latter case even if the 
verdict is not perverse or palpably erroneous the High Court will act according to 
its own appreciation of the evidence and acquit an accused person In reqiect to 
whose guilt it entertains grave doubts.* 

The whole case is open to the High Court when hearing a reference, and in 
dealing with the reference the High Court exercises all* tlie powers which it exer- 
cises on appeal.* The High Court may convict the accused even on a chaige on 
which the Judge agrees VitU the finding of not guilty by the jury.'* 

Where some of the accused were convicted, the others being acquitted, and 
the foreman of the jury was subsequently tried and convicted of luiving taken a 
bribe in connection with the trial, it was held that the verdict of guilty could not 
be sustained. 


* Khanderao, (1875) 1 Bom. 10. 

* Itwari Saho^ (1887) 15 Cal. 200 ; 
Cj^ndra Krishnat (1908) 10 Bom. L. 
R. 082 ; Annada Charan Thakur, (1900) 
80 Cal. 629. 

* Ram Chandra Boy, (1927) 55 

Cal. 879. • • 

* Hot Mohan Das^ (1927) *54 Cal. 
,708. 

* Shankar Gqnpat, (1044) 47 Bom. 
L. R. 054 ; Veerappa Chundan, (1928) 
51 Mad. 950. F.B. ; Maharqj Bihari, 
(1028) 8 Luck. 450. 

* ^Bai Lali, (1032) 34 Dom. L. R. 


800; Joyi Kar, (1029) 67 Cal. 1188; 
Chheda, (1938) 8 Luck. 430. 

* Dattatraya Sadasheo Karoe, 
[1040] Xug. 394. 

* Bandi, [1038] All. 488. 

* Shankar BaOcrishna^ (1922) 47 
Bom. 31, 24 Bom. L. R. 484; Rafi 
Mian^ (1932) 11 Pat. 009. 

>* DwarkrmaJth Gmnoamu (1932) 00 
CAl. 427, distinguishing ProJtUla Kumar 
Mazumdar, (1022) 50 Cal. 41 ; Haarat 
Muhani, (1922) 24 Bom. L. R. 885. 

Hafez Molla.(1033) 00 Cal. 751. 
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G. — Re-trial of Aeetued after IHsehat^ of Jury, 

308. Whenever the jury is dischai^ged, the accused shall be 
Re-trial of ac- detained in custody or on bail (as the case nuty be), 

cuaed after dia- and shall be tried by another jury unless the Ju^e 
(■hatge of jury. considers that he should not be re-tried, in which 
case the Judge shall nuike an entry to that effect on the charge, and 
such entry smill operate as an acquittal. 

COMMENT. — ^This section enables the Judge to exercise his power after tltc 
return of the verdict of the jury. 

A juiy niay he discharged before returning a verdict under ss. 282 and 2Sii 
3md» in case of a trial before a High Court» under s. 805. 

//* — Conclusion of Trial in Cases tried with Assessors^ ^ 

309. (i) When, in a case tried with the aid of assessors,' the case 

, for the defence and the prosecutor’s reply (if any) 
“e concluded, the Court may sum up^ the evidence 
for the prosecution and defence, and shall then 
require each of the assessors to state his opinion orally* on all the charges 
on which the accused has been tried, and shall record such opinion, and 
for that purpose may ask the assessors such questions as are necessary 
to ascertain what their opinions are.* All such questions and the 
nnswers to them shall be recorded. 

(2) The Judge shall then give judgment, but in doing so shall not 

Juc^ment. be bound to conform to the opinions of die assessors.* 

(3) If the accused is convicted, the Judge shall, unless heprocecds 
in accordance with the provisions of section 562, pass sentence on him 
according to law. 

COMMENT. — ^Thc object of this section is to enable the Sessions Judge in 
long or intricate cases to place the evidence in an intelligible form, so as to assist 
the assessors in arriving .at a reasonable conclusiod.^ 

!• * May sum up.* — Section 297 kays the Judge shall sum up *’ : this section 

only says “ may sum up *’. This section does not require that the heads of the 
summing up should be recorded, just as under s. 367 tlie heads of the charge to 
the jury mu^t be recorded by the Judge himself. 

2. * Require each of the aeseesors to state his opinion orally.* — Each 
assessor should state his opinion orally* and separately.* If the opinion is talmn in 
writing the trial is not vitiated until miscarriage of justice is shown.* Assessor > 
should be invited and encouraged by the Judgq,to state briefly the grounds of their 
opinion as well as the result.* 

3. * May ask the asseaeors such questione as are necessary to ascertain 

what their opinions are.* — The Judge may ask such questions as are necessary 
to ascertain the opinions of the assessors. But he can only question them after 
they have delivered their opinions orally and he has recorded such fqiiniqns.* A 
trial Is altogether bad if the assessors are not asked and are apparently not allowed 
to give their opinions in the case.^ ^ * 

* Shadulht Howladar, (1888) 9 Cal. * Mahadu Tukaramr (1000) 2 Bom. 

875. ' L. R. 822. a 

* Ltdii Chandra, (1911) 39 Cal. 119. * JVorimtiddifi, (19m) 40 Cal. 168 ; 

* ShaduUa Haadadat, sup. (1928) 25 Bom. L.. R. 1818. 

Riga, (1925) 53 1. A. 191, 27 * USai Nani, (1905) 7 Bom. E. R. 

Bom, L. R. 707, 6 Lah. 226. 781. 
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The Judge must take the opinions of all the osseasins and not seme only. 
If be does not take the opinions of all, the trial is vitiated.* 

4. * Shall not be bound to conform to the opinions of the as8eMorSa*~ 
The assesaoiSy like the jury, are not judges of questions of fact, so as to bind the 
Judge. Their opinion must be treated with due regard, but it is the Judge who is 
to decide the case on the facts as well as law.* 

The Judge cannot order a le-trial after the opinions of the assessors are taken 
and recorded. He is bound to give his judgment.* 

. /. — Procedure in ease of Previous Conviction. 

310. In the case of a trial by a jury or with the aid of assessors 
Procedure in ease when the accused is charged with an offence and 

of previous oon- further charged that he is by reason of a previous 
viction. conviction liable to enhanced punishment or to 

punishment of a different kind for such subsequent offence, the proce- 
dure prescribed by the foregoing provisions of this Chapter shall be 
modified as follows, namely : — 

(a) Such further charge shall not be read out in Court and the 
accused shall not be asked to plead thereto, nor shall the same be referred 
to by the prosecution, or any evidence adduced thereon unless and until, 

(i) he has been convicted of the subsequent offence, or 

(ii) the jury have delivered their verdict, or the opinions of the 
assessors have b^n recorded, on the chaige of the subsequent offence. 

(b) In the case of a trial held with the aid of assessors, the Court 
may, in its discretion, proceed or refrain from proceeding with the trial 
of the accused on the charge of the pr^ous conviction. 

COMMENT. — This section lays down a special form of trial of the issue of 
liability to enhanced punishment in consequence of previous conviction. It is ex- 
pressly made applicable to trials before the Court of Session only, and does not 
apply to trials before a Magistrate.* In the latter ca^ s. 255A applies. 

The object of this section in prohibiting the proof of previous conviction to 
be put in until the accijBed is convicted, is to prevent tlie accused from being pre- 
judiced at the trial.* 

Reading the previous conviction during the trial amounts to misdirection.* 

Section 75 of the Indian Penal Code provides for enhanced sentences in case 
of certain offences of which an acdi/sed person is previously convicted. 

Clause (b). — ^This clause is intended ta avoid the inconvenience which may 
arise in cases tried by assessors whose opinion is not binding on the Judge. In any 
trial held with the aid of assessors, the Court is given a discretion to proceed or 
reftain from proceeding with the trial of the accused on the chaige of the previous 
^nviction, 

311. Notwithstanding anjrthing in the last foregoing section. 
When evidence of evidence of the previous conviction may be given 

pr^ious conviction at the tria]» for the subsequent offence, if the fact 
may be given. of the » previous conviction is relevant under the 

* Ramakriahna ReddU (1908) 26 2074. 

Mad. 508. ^ * Dehri Sonar, (1928) 50 Cal. 867. 

* Shankar Baivani, (1912) 14 Bom. * Maung E Ggi, (1928) 1 Ran. 520. 

Ii. R. 710. ’ * Roshun, (1880) 5 Cal. 768. 

NaihuRcuHtf (1015) 17. Bom. L. R. 
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provisions of the Indian Evidence Act» 1872. 

COMMENT. — This section serves as a proviso to the previous one. It says 
that evidence of previous conviction niay be given if it is relevant under the provi* 
sions of the Evidence Act* that is, where it is necessary to prove guilty knowledge 
or intention (s. 14) or to rebut evidence of good character produced by the accused 
(s. 54). 

J. — List of Jurors for Courts and summoning 

jurors for that Court, 

312. The High Court may prescribe the number of )^rsons 
Number of spe- whose names shall be entered at any one time in 

clal jurors. the special jurors* list: 

Provided that no definite number of Europeans or of Americans 
or of Indians shall be so prescribed. 

313. (i) The Cleric of the Crown^ shall, before the first day of 
Lists of cMimmon April in ea^h year, and subject to such rules as the 

and special Jurors. High Court from time to time prescribes, prepare — 
(a) a list of all persorts liable to serve as common jurors ; and 
(/.) a list of persons liable to serve as special jurors only. 

(2> Regard shall be had, in the preparation of the latter list, to 
the property, cluiracter and education of the persons whose names are 
entered therein. 

(3) No person shall be entitled to have his name entered in the 
special jurors’ list merely because he may have been entered in the 
special jurors’ list for a previous year. 

(4) The Provincial Government may exempt any salaried servant 
of the Crown ftom serving as a juror. 

(5) The Clerk of the Crown shall, subject to such rules as aforesaid. 
Discretion of have full discretion to prepare the said list as seems 

twicer preparing to him to be proper, and there shall be no appeal 
lists. from, or review of, his decision. 

COMMENT.— 1. * Clerk of the Grown ’ See s. 4 (e). 

314. (i) Preliminary lists of persons liable to serve as common 
Publication of jurors and as special jurors, respectively, signed 

lists, preliminary by the Clerk of the Crown, shall ^ published once 
and revised. in the Official Gazette before the fifteenth day 

of April next after their preparation. 

(2) Revised lists of persons liable to serve as common jurors and 

special jurors, respectively, signed as aforesaid, shall be published once 
in the Official Gazette before the first day of May next after their 
preparation. ^ 

(3) Copies of the said list&i shall be affixed to some conspicuous 
part of the court-house. 

315« (jf) Out of the persons named in the revised lists aforesaid, 
there shall be summoned for each sessions in the 
town which is the usual place of sitting of each ’ 
to be summoned. liable toserve 

on special or common juries respectively .as the Clerk of the Crown 
considexe necessaiy. 
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(2) No peison shall be so suhunoned more than once in six months 
tinless the number cannot be made up i^ithout him. 

(8) If, during the continuance of any sessions, it appears that the 
number of. persons so summoned is not' sufficient, 
summoiw such number as may be necessary of other persons 

liabUf to ser\'e as aforesaid shall be summoned 


for such sessions. 

316. *Whenever a High Court has given notice of its intention to 
Summoning ju- sittings at any place outside the town which 

roTs oMtdide the is the usual place of sitting of such High Court 
p]^ of sitting of for the exercise of its original criminal jurisdiction. 
High Courts. Court of Session at such plac^e shall, subject 

to any direction which may be given by the High Court, summon a 
sufficient number of jurors from its own list, in the manner hereinafter 
prescribed^ for summoning jurors to the Court of Session. 

COMMENT. — See ss. 885-336 as to a trial outside the presidency-towns. 

1. * In the manner hereinafter prescribed.* — See s. 826. 


317. (7) In addition to the persons so summoned as jurois, 
Mirtarv 'urn Court of Session shall, if it thinks needful, 

■ ry J w* after communication with the Commanding Officer, 
cause to be summoned such number of commissioned and non-com- 
missioned officers in Her Majesty’s Army or Air Force resident within 
ten miles of its place of sitting as the Court considers to be necessary 
to make up the juries requtr^ for the trial of persons charged with 
offences before the High Court as aforesaid. 

(2) All officers so summoned shall be liable to serve on such juries 
notwithstanding anything contained in th<s Code ; but no such officer 
shall be summoned whom his Commanding Officer desires to have 
excused on the ground.of urgent official duty, or for any other special 
official reason. * 


318. Any person summoned under section 815, section 816 or 

section 817, who, without lawful excuse, fails to 
to a^n^. attend as required by the summons, or who, having 

attended, departs without having obtained the 
permission of the Judge, or fails to attend after an adjournment of the 
Court after being ordered to attend, shall be deemed guilty of a con- 
tempt and be liable, by order of the Judge, to such fine as he thinks fit ; 
and, in default of payment of such fine, to imprisonment for a term 
not exceexiing six months in the civil jail until the fine is paid : 

Provided that the Court may in its discretion remit any fine or 
ihiprisonment so imposed. 

COMMENT. — See s. 295 as to attendance of juiy or assessors at adjourned 
sittings. 

£. — I isi of Jufors and Assessors for Court of Session^ and summmilng 
Jurors and Assessors Jor that Court. 

319. AU male persons between the ages of twenty-one and sixt^ 
Liability to serve shall, except as next hereinafter mentioned, ^ 

asjufors or assess liable td serve as jurors or assessors at any trial 
* held* within tl^ district in which they reside, or. 
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if the Provincial Government^ on consideration of local circumstances, 
has fixed any smaller area in this behalf, within the area so fixed. 

COMMENT. — ^The fact that a man's age exceeds sixty or is less than twenty* 
one years will <^rate as an exemption in his fhvour, but is not a ground for a chal* 
lenge as a personal disqualification. 

320. The following persons are exempt from liability^ to serve 

Exemptions. as jurors or assessors, namely : — 

(a) officers in civil employ superior in rank to a District Magis- 
trate; 

(aa) members of any T^cgislaturc in British India ; 

(b) salaried Judges ; 

(d) Commissioners and Collectors of Revenue or Customs ; 

(d) police-officers and persons engaged in the Preventive Service 
in the Customs Department; 

(e) persons engaged in the collection of the revenue whom the 
Collector thinks fit to exempt on the ground of official duty ; 

(f) persons actually officiating as priests or ministers of their 
resprotive religions; 

(g) persons in Her Majesty’s Army, Navy or Air Force, except 
when, by any law in force for the time l^ing, they are specially made 
liable to serve as jurors or assessors ; 

(A) surgeons and others who openly and constantly practise the 
medical profession; 

( 2 ) legal practitioners (as defined by the Legal Practitioners’ 
Act, 1879) in actual practice ; 

(j) persons employed in the Post-Office and Telegraph Depart- 
ments ; 

(Ar) persons exempted from personal appearance in Court under 
the provisions of the Code of Civil Procedure, sections 640 and 641” ; 

(l) other person^ exempted by the Provincial Government from 
liability to serve as jurors or assessors. 

COMMENT. — 1. * Exempt from liability. * — ^Thhre is a clear distinction 

between exemption and disqualification. This section deals with cases of exemp- 
tion, whereas s. 278 deals with cases of disqualification. Those exempted under 
this section may be capable, but they are not liable, and they should therefore be 
excluded from the list (s. 821 ) without any claim for exemption being made. 

2. * Code of Civil Procedure, sections Q40 and 641.’ — ^The corresponding 

sections of the present Code of Civil Procedure are ss. 132 and 183. 

321. (7) The Sessions Judge, and the Collector of the district 

. or such other officer as the Provincial Government 

appoints in this behalf, shall prepare and make 
out in alphabetical order a list of persons liable 
to serve as jurors or assessors and qyaUfied in the judgment of the 
Sessions Judge and Collector or other offlqer as aforesaid to serve as 
such, and not likely to be succ^fully objected to under section 278, . 
* clauses (b) to (A), both inclusive. f 

(2) The list shall contain the name, place of abode and quality 
or business of every such person ; and, if the person is an European 
or an American, the list shall mention the race to which he belongs. 
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COMMENT. — Jurors as a class and assessors as a class should be well quali&ed 
in regard to property, character or education. Th^ should be chosen from persons 
of an independent condition in life, men of judgment and experience.^ 

322. Copies of such list shall be stuck up in the office of tiie 

Pifhii 9 Collector or other officer as aforesaid, and in the 

“ court-houses of the District Magistrate and of the 
District Court, and extracts therefrom in some con- 
spicuous place in the town or towns in or near which the persons named 
in the extract reside. 

323. •To every such copy or extract shall be sub-joined a notice 

Stating that objections to the list will be heard and 
^ detemwed by the Sessions Judge and Colleetor 

or other officer as aforesaid, at the sessions court-house, and at a time 
to be mentioned in the notice. 


324. ( 1 ) For the hearing of such objections the Sessions Judge 
Revision of bsu. S'* with the Collector or other officer as afore- 

said, and shall, at the time and place mentioned 
in the notice, revise the list and hear the objections (if any) of persons 
interested in the amendment thereof, and shall strike out the nanle of 
any person not suitable in their judgment to serve as a juror, or as an 
assessor, or who may establish his right to any exemption from service 
given by section 820 and .insert the name of any person omitted from 
the list whom they deem qualified for such service. 

(2) In the event of a difference of opinion between the Sessions 
Judge and the Collector or other officer as aforesaid, the name of the 
proposed juror or assessor shall be omitted from the list. 

(J) A copy of the revised list shall be signed by the Sessions 
Judge and Collector or other officer as aforesaid and sent to the Court 
of Session. « 

( 4 ) Any order of the Sessions Judge and Collector or other officer 
as aforesaid in preparing and revising the list shall be final. 

(5) Any exemption not claimed under this section shall be deem- 
ed to be waived until the list is next revised. 

Annual revision (5) The list so prepared and revised shall be 

of fist. again revised once in every year. 

(7) The list so revised shall be deemed a new list and shall be 
subject to all the rules hereinbefore contained as to the list originally 
prepared. 


325. Ill the case of any district for which the Provincial Govern- 
9 Preparation of ment has declared that the trial of certain offences 
list ofspecial jur- shall, if the Judge so direct, be by special juiy, 
on. the Sessions Judge and the Collector of such district 

or other officer^ as aforesaid sljall prepare, in addition to the revised 
list hereinbefore prescribed, a special list containing the naines of 
such jurors as are borne on the revised list and are, in the opinion of 
such Sessions ^Tudge and Collector or other officer as aforesaid, by reason 
of their possessing superior, qualifications in respect of property, cha - 


i Ram Ihilt Chawdhr^ (1874) 28 W. R. (Cr.) 35. 


16 



249 


THS CnnaKAL paoceduse code. 


[chap* xxni. 


lacter or education, fit persons to seive as special jurors ; Provided 
always that the inclusion of the name of any person in such special 
list shall not involve the removal of his name from the revised list nor 
relieve him of his liability to serve as an ordinary juror in cases not 
tried by special jury. 

326* The Sessions Judge shall ordinarily, seven days at least 
District Magis- before the day which he may from time to time fix 
traie to summon for holding the sessions, send a letter to tKe District 
jurors and asses* Magistrate requesting him to summon^ as many 
persons named in the said revised list or the said 
special list os seem to the Sessions Judge to be needed for trials by jury 
and- trials with the aid of assessors at the said sessions, the number to 
be summoned not being less than double the number required for any 
such trial and including, where any accused person is an £uro]>mn 
or an American, as many Europeans or Americans as may be required 
for the purpose of choosing jurors or assessors for the trial. 

(2) The names of the persons to be sununoned sliall be drawn by 
lot in open Court, excluding those who have served within six months 
unless the number cannot 1^ made up without thenr^ ; and the names 
BO drawn shall be specified in the said letter. 

( 3 ) Where the accused requires and is entitled to be tried under 
the provisions of section 275, there shall be chosen by lot, in the manner 
prescribed by or under section 276, from the whole number of pe^ns 
returned the jurors who are to constitute the jury until a jury containing 
tlie proper number of Europeans or Europeans and Americans or of 
Indians, as the case may be, has been obtained : 

Provided that, in any case in which the proper number of Euro- 
peans or Americans cannot otherwise be obtained, the Court may, in 
its discretion for the purposes of constituting the jury, summon any 
person excluded from th4 list on the ground of his being exempted under 
section 820. 

(4) Where, under the proviso to sub-section *(3). the Court pro- 
poses to summon as a juror any person in His Majesty’s Army, the 
provisions of section 817 sliall apply in like manner as they apply 
for the purpose of the summoning of military jurors for a trial under 
section 816. 

COMMENT. — The object of sub-section (2) is to secure an imjMirtia] trial 
by rendering impossible any intentioiiaJ selection <6f Jurors to try a particular case, 
and an accused has a right to claim to be tried by a Jury chosen with strict regard 
to all the safeguards provided therein to secure perfect impartiality. 

In a murder case, where the number of jurors summoned was fourteen, nine 
of whom appeared and were chosen by lot, the trial was held to be not bad by 
reason of the fact that only fourteen Jurors had been summoned in contravention 
of the proviMons of s. 274 and this section.* < * 

337. The Court of Session may direcif jurors or assessors to be 
Power to sum- summoned at other periods than the p^ied specified * 
mon another set of in section 826, when the number of trials before 
Juron or assessois. tlie Court renders the gttendanee of one set of 

& Emum AH, (1080) '67 Csl. 1228, F.B. 
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jurors or assessors for a whole sefeion oppressive or whenever for other 
reasons such direction is found to be necessary. 

328. Every sununons to a juror or asso^r shall be in writing, 
Fwin and eon- and shall require his attendance as a juror or assQS- 

tenta of •ummona. sor, as the' case may be, at a time and place to he 
therein qiedfied. 

329. .When any person summoned to serve as a juror or assessor 
When Crown or is in the service of the Crown or of a Railway 

RaUway servant Company, the Court to serve in which he is so sum- 
may be excused. motted may excuse his attendance if it appears on 
the representation of the head of the office in which he is employed 
t^t he cannot serve as a juror or assessor, as the case may be, with- 
out inconvenience to the public. 

Court may ex- 330* (^) The Court of Session may for reason- 

ease attendance of able cause excuse any juror or assessor from attend- 
juror or assessor. ance at any particulu session. 

Court may re- (2) The Court of Session may, if it shall think 

fit, at the conclusion of any trial by special jury, 
direct that the jurors who have served on &uch 
on fw twelve jury shall not be summoned to serve again as jurors 
months. for a period of twelve months. 

T.i^ of jucors 331. (1) At each session the said Court shall 

and assesaois at- cause to be made a list of the names of those who 
*®»4fing. have attended as jurors and assessors at such session. 

(2) Such list shall be kept with the list of the jurors and assessors 
as revised under section 824. 

(3) A reference shall be made in the margin of the said revised 
list to each of the names which are mentioned injthe list prepared under 
this section. 

332. (i) Any fierson summoned to attend as a juror or as an 
Penalty for non- assessor who, without lawful excuse, fails to attend 
attendance ot Juror as required by the summons, or who, having attend- 
OF anaesfor. departs without havin|[ obtained the permission 

of the Court, or fails to attend after an adjournment of the Court, 
after being ordered to attend, shall be liable by order of the Court 
of Session to a fine not exce^ing one hundred rupees. 

(2) Such fine shall be levied by the District Magistrate by attaoh- 
m«it and sale of any moveable prepay belonging to such juror or 
assessor within the local limits of the jurisdiction of the Court making 
the order. 

(3) For good cause shown, the Court may remit or reduce any 

fine so impoied. * 

(4) In default of reedvery of the fine by attachment and sal^ 
^ch juror or pssessor may, by order of the Murt of Session, be im- 
prisoned in the civil jail for the term of fifteen days, unless such fine 
IS paid before the end of the said term. 

COMBiSNT.;-A slinilar provision Is made by s. 318 Ibr the DOO-ettcnrtsnee 
or abhenoe qt B Juror in a^tiial befbra High Court. 
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No appeal Ilea from an order lining anvassessor or juror for non-attendance. 
For good cauae diown» the Court may remit or reduce any fine ao imposed [sub- 
iS) ]. 


L, — Special Provisions for High Courts. 

333. At any stage of any trial before a High Court under this 
Vower of Advo- Code, before the return of the verdict, the Advocate 
cate General to General may, if he thinks fit, inform .the Court 
stay prosecution. on behalf of Her Majesty that he will not further 
prosecute the defendant upon the charge; and thereupon all proceed- 
mgs on such charge against the defendant shall be stayed, and he shall 
be discharged of and from the same. But such discharge shall not 
amount to an acquittal unless the presiding Judge otherwise directs. 


COMMENT. — ^When the Adv€>cate General desires to stay prosecution he 
enters a noUe prosequi and the accused is discharged. Nolle prosequi (to be unwilling 
to prosecute) is an entry on the record of a statement that the prosecutor will pro- 
ceed no further. The entry puts an end to the prosecution and prevents the issue 
of further process therein. It has not the effect of judgment on the merits ; and it 
is not equivalent to a pardon, nor to an acquittal, for the purposes of a plea of 
autrefois aequU. 

A noUe prosequi puts an end to the indictment on which the accused Is brought 
before the Court, and he cannot be proceeded against on the same charges, but 
the rule does not affect the legality or otherwise of any proceedings taken theimfter 
by the Crown against him.^ 

The power which an Advocate General, entering a nolle prosequi in a trial 
before a High Court, exercises under this section does not depend on the consent 
of the Court, whicdi a public prosecutor has to obtain when acting under s. 404 
but belongs to rights and privileges of a very different character which the Advocate 
General owns by virtue of his appointment.* 

334. For the exercise of its original crinfinal jurisdiction, every 

High Court shall hold sittings on such days and at 
if^n ^ holding guch convenient intervals as the Chief Justice of 
sttings. such Court from time to time appoints. 

335. (i) The High Court shall hold its sittings at the place at 
Place of holding which it now holds them, or at such other place 

sittings. (if any) as the Provincial Government may direct. 


(2) But it may, from time to time, with the consent of the 
Provincial Gk>vemment, hold sittings at^such other places within the 
local limits of its appellate jurisdiction as the High Court appoints. 

(3) Such officer as the Chief Justice directs 
shall give notice beforehand in the Official Gazette 
of all sittings intended to be held for the exercise of 
the original criminal jurisdiction of the High Court. , 

336. [Place of trial of European British subjects.} Omitted by s. 20 
of Act XII of 1923. 


* Jitendra Nath Bose, (1925) 52 40 Cal.* 71. 

CaL 590. But see Sheikh laoo, (1012) * Madap Qazi, (1982) 60 Cal. ^286. 
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CHAPTER XXIV. 

General Provisions as to Inquiries and Trials. 

337. (i) In the case of any offence triable exclusively by the 
High Court or Court of Session^ or any offence 
don to ^acscompltee! punishable with imprisonment which may extend to 
^ “ ten years» or any offence punishable imder section 

211 of the Indian Penal Code with imprisonment which may extend to 
seven years, or any offence under any of the following sections of the 
Indian Peh^ Code, namely, sections 216A, 869. 401, 485 and 477^ the 
District Magistrate, a Presidency Magistrate, a Sub-divisional Magistrate 
or any Magistrate of the first cl^s may, at any stage of the investigation 
or inquiry into, or the trial of the offence,^ with a view to obtaining the 
evidence of any person supposed to have been directly or indirectly 
concerned* in or privy to the offence, tender a pardon to such person 
on condition of his making a full and true disclosure* of the whole of the 
circumstances within his knowledge relative to the offence and to every 
other person concerned, whether as principal or abettor, in the com- 
mission thereof : 

Provided that, where the offence is under inquiry or trial, no Magis- 
trate of the first class other than the District Magistrate shall exercise the 
power hereby conferred unless he is the M^strate making the inquiry or 
holding the trial, and, where the offence is under investigation, no such 
Magistrate shall exercise the said power unless he is a Magistrate having 
jurisdiction in a place where the offence might be inquir^ into or triecl 
and the sanction of the District Magistrate has been obtained to the 
exercise thereof. 

(JA) Every Magistrate who tenders a pardon under sub-section (i) 
shall record his reasons for so doing, and slmll, on application made by 
the accused, furnish him with a copy of such record : 

Provided that the accused shall pay for the same unless the Magis- 
trate for some special reason thinks fit to furnish it free of cost. 

(2) Every person accepting a tender under this section shall be 
examined as a witness in the Court of the Magistrate taking cognizance 
of the offence and in the subsequent trial, if any. 

(2A) In every case where a person has accepted a tender of pardon 
and has been examined under sub-section (2), the Magistrate before whom 
the proceedings are pending shall, if he is* satisfied that there are reason- 
able g^unds for believing that the accused is guilty of an offence, 
commit him for trial* to the Court of Session or High Court, as the case 
Aiay be. 

(3) Such person, unless he is already on bail, shall be detained in 
custody until the termination of the trial. 

(d) [Otmied by s. 86 tfAit XVIII 0/1923]. 

COMMENT. — This section empower^ certain specified Maipristrates (where 
the <^enoe is udiler inquiry or trial, the District Magistrate or the Magistrate making 
the inquiry or holding the trial ; where it is under investigation, the Magistrate 
having Jurisdiction with the sdhcUon of the District Magistrate to pass a Judicial 
oidpr the effect of which is that a person supposed to have been directly conoemed 
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in, or privy to, the offencse under inquiiy, why chooses to aooqit the pardon tendered 
by the said order, can give his evidence as a witness in the case, with the knowledge 
and assurance that the order will operate asabarto his own subsequent prosecution 
or trial for the offence In respect of which the pardon was so tendered, or for any 
other offence of which he appears to have been guilty in connection with the same 
matter.* 

CSovemment can grant pardon under s. 401. 

Where pardon has been tendered the prosecution is not entitled thereafter 
to withdraw under s. 494 from the prosecution of the accused to whom pardon is 
tendered and examine him as a witness in the case.* In a case against six persons 
under ss. 120B and 471 of the Penal Code, conditional pardons were tendered to 
two of the accused by the District Magistrate and were accepted by them. The 
Public Prosecutor then withdrew under s. 494 of the Criminal Procedure Code ftom 
the prosecution of these two accused and examined them as witnesses. It was 
held that the pardon having been tendered under this section, the prosecution was 
bound to proceed In the manner prescribed by that section and could not, after viKth 
tender of pardon, Ignore tliat section and proceed under a. 494.* 

Object. — ^The object of this section is to obtain true evidence of offences by 
the grant of pardon to accomplices so as to prevent the escape of the offenders 
from punishment for lack of evidence.* 

1. * Investigation or Inquiry Into, or the trial of offence.* — Where 
the offence is under Inquiry or trial, the District Magistrate or the Magistrate making 
the inquiry or holding the trial can grant pardon. Where the offence is under in- 
vestigation, a Magistrate can giant pardon only with the sanction of the District 
Magistrate. 

2. *Any person supposed to have been directly or indirectly con^ 
cemed.* — ^The word supposed must be taken merely as intended to exclude 
the case of a man who has actually been convicted of the crime, and not the case 
of a man who, although admitted to be a party to the crime, is unconvicted.* No 
pardon can be tendered to a person who has been actually convicted, or whose com- 
plicity in the crime is notv admitted by himself. 

It is not necessary that the person to whom a pardon is tendered should him- 
self be chaiged with an offence. All that is required Is that he should be supposed 
to have been directly or indirectly concerned in, or privy to, an offence with which 
another person Is charged.* 

3. * Pull and true disclosure.* — ^The approver must make a full and true 
disdosure before the committing Magistrate as weU as before the Sessions Court 
He cannot withdraw it after making it once.* The tender of pardon to an approver 
has to precede and not to follow on the making of full and true disclosure.* 

The tender of a pardon does not prevent the prosecution from proceeding 
against an approver as an accused where he has not performed the conditions of 
the pardon.* This section does* not enable the Court of Session to deal with sA 

> Har Ptaaad, {1922) 45 AU. 226, * Kallu, (1884) 7 All. 160; Bhagy€i^ 

229. (1895) Unrep. Cr. C. .750. 

* Faquir Singh, (1938) 05 T. A. * * Kashiram, (1922) 24 Cr. L. J. 560, 

888, 40 Bom. L. R. 1254, [1988» Lah. [1028] AfR. (N) 248. 

628 ; Hamsarm, [1945] Nag. 515. « * KotMa, (1900) 80^ Bom. 611, 8 * 

* Faquir Singh, ibid. Bom. L. R. 740 ; Akgmsami, sup. 

* Alagiritami, (1010) 88 Mad. 514, • HoHlai, [1941] l&g. 872. 

617. * JDagdoo, (1921) 46 Bom. 120, 26 

Bom. L. R..8a9. 
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Approver, in caae lie doei not omnpljf with the conditions of his pardon and Ihr- 
Uts it, without a fresh enquiry and co mm it m e n t by a Magistrate.* 

A person who has been granted pardon must be released if be has ftiifllled 
the condition of the pardon. 

A pardon would cover not only the offence then under trial, but any other 
offence relating to the same transaction which might be subsequently eharged, 
that Is, any other offence relating to the same facts as constituted that offence or 
any part of that offence. It is immaterial whether all the offences were triable 
by the same Court.* 

Sub^sectlon (lA). — ^The fhilure on the part of the Magistrate to record his 
reasons for tendering pardon to the approvers is merely an irr^larity which does 
not affect the right of the accused to be tried by the Sessions Judge.* 

Sub- section (2). — It is Imperative that the person who has accepted tender 
of pardon must be examined as a witness in the Court of the committing Magis- 
trate and at the subsequent trial of every person tried for the same offence pro- 
vided it Is possible for the Crown to produce him. Non-compliance with the pro- 
visions of this section renders the trial Illegal.* Though an approver is patHceps 
cHminia as soon as a pardon' is granted to him with a view to obtaining his evidence, 
he becomes a witness the case in which he is to be examined, and continues 
to assume that role up to the time when his failure to comply with the condition 
causes a forfeiture of the pardon.* * 

Sub-section (2A). — 4. * Commit him for trial. *— Every case In which 

a pardon Is tendered (i.e., where there is an approver) must be committed for trial 
to the Court of Session, provided the Magistrate is satisfied tliat a prima facie case 
has been made out against the accused.* When a Magistrate has tendered pardon, 
the trial must not be by another Magistrate, but by the High Court or Sessions 
Court. The Magistrate can discharge him under s. 209 if he thinks that a prima 
Ihcie case has not been made out.* 


Sub-section (3). — ^For the purpose of ascertaining the nature of the custody 
of an approver, his oomp^ncy as a witness does not jdivest him of the character 
of an accused person until by fulfilment of his undertaking he earns and secures 
his discharge ; and he must therefore be detained in smiliar custody as the other 
accused persons.* He, cannot be detained in police custody.* Custody means 
Judicial custody and not police custody.** The approver is not dischaiged until 
the judicial proceedings pending against the acicused are finished."* The approver 
cannot be detained till tlie period of appeal expires after the conviction of the ac- 
cused.** 

338. At any time after commitment, but before judgment is 
_ passed, the Court to which the commitment is made 

may, with the view of obtaining on the trial the 
^ evidence of any person supposed to have been 


^ * Nana Amriia, (1984) 86 Bom. L. 

R. 1211. 

* Ganga Charon, (1888) 11 All. 79 

* FtHpUr Singh, (1988) 65 I, A. 
888, 40 Bom. U R. 1254, [1988] Lah. 
628. 

* M4Ma, (||920) 11 Lah. 280. 

* tOuiiraH Nam, (1081) 12 Lah. 
685; Faqir Singh, (1984) 16 Lah. 594. 

* FoQftrir iSffigft, sup. * 


* Nana Amrita, Sup. 

* Kundan Lai, (1981) 12 Lah. 604^ 
628. 

* KhairaH Nam, sup. , 

*• Dan Bahadur Singh, [1948] AIL' 

280 ; KhairaH Nam, (1081) 12 l^h. 685. 

» ** Intya Salabai Khan, [1912] 87 
Bom. 146, 14 Bom. L. R. 897. 

** Sulim Ahmfld, (1984) 68 Oat 
480. 
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directly or indirectly concerned in. or privy to, any such offence, tender, 
or order the committing Magistrate or the District Magistrate to tender, 
a pardon on the same condition to such person. 

COMMENT. — The preceding section deals with tender of pardon by Magis* 
tiates : this section applies to tender of pardon by Courts of Session and High 
Courts. Pardon under tliis section can be tendered not only during a trial, but 
also before a trial. 

A pardon may be tendered to an accused tried with others, nottdthstandlng 
that he has pleaded guilty, though not to a person who has pleodcil guilty and 
been convicted on his plca.^ * 

339. (1) Where a pardon lias been tendered under section 887 
Commitment of section 838, and the Public Prosecutor certifies 
person to whom that in his opinion any person who has accepted 
pardon has been such tender has, either by wilfully concealing any- 
tender^. thing essential or by giving false evidence, not 

complied with the condition on \/hich the tender was made, such person 
may be tried for the offence in respect of which the pardon was so ten- 
dei^, or for any other offence of which he appears to have been guilty 
in connection with the same matter : 

Provided that such person shall not be tried jointly with any of the 
other accused, and that he shall be entitled to plead at such trial that he 
has complied with the conditions upon which such tender was made ; in 
which case it shall be for the prosecution to prove that such conditions 
have not been complied with. 

(2) The statement made by a person who has accepted a tender of 
pardon may be given in evidence against him at such trial. 

(J) No prosecution for the offence of giving false evidence^ in 
resp^t of such statement shall be entertained without the sanction of 
the High Court. , 

COMMENT. — Under Ithis section a oertiftcate of the Public Prosecnitor is a 
condition piecedent to the prosecution of .*in approver to whom a tender of pardon 
has been made, but who has failed to comply with the condition of the tender.* 

The approver breaks the condition of pardon if he wilfiilly conceals anything 
essential or gives felse evidence.* The onus is on the prosecution to prove that 
the approver has forfeited his pardon.* 

Proviso. — If the accused has forfeited his pardon, he cannot be tried alon^ 
with other accused. 

Sub-seCtion (2). — ^Where an approver has been tendered a pardon under this 
section and he has accepted the tender, his statement can be legally recorded under 
s. 184 of the Code on affirmation. Such a statement will be admissible in evidencf* 
against him at a subsequent trial, after forfeiture of the pardon, for an offence ilii 
respect of which the pardon was tendered.* A confession of a person recorded 
before pardon was accepted by him is not admissible in evidence under this pro- 
vision. Such a confession is admissible undea the general provUdons of s. 164.* 

* KaUu, (1884) 7 All. 160. 271, 25 *Bom. 675 ; Shashi BajbanM, 

* Maria Basappa^ (1024) 26 Boiq. (1014) 42 Cal. 866 ; Kuttan, (1008) 82 

L. R. 1240 ; AK, ri024) 5 Lah. 370. Mad. 178 ; (10^7) 80 All. 805. 

■ Kathia, (1006) 80 Bom. 611, 8 • Ratnbharose, [1044] Nag. 274, r.B. 

Bom. L. R. 740. * Mirai, [10481 Kar. 285. 

* Jhid. ; Bala, (1001) 3 Bom. L. K. • 
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Sub-section (3)«— 1. *Prosecui4on for ^vlng false evidence.' — 

The object of this sub-section is to safeguard a person whose pardon has been with- 
drawn agaixMt a prosecution for ihlse evidence, unless the propriety of such prosecu- 
tion has been considered and determined by the High Court. The discretion vested 
in the High Court is to be exercised with extreme caution.^ 

An application to the High Court for sanction to prosecute an appro'i^r for 
givii^ false evidence should be by motion on behalf of the Crown in open Court.* 

Procedure in trial 339 A. (i) The Court trying under section 889 

of person under a person who has accepted a tender of pardon shall — 
section 330. 

(а) if the Court is a High Court or Court of Session, before the 
charge is read out and explained to the accused under section 271, sub- 
section (i), and 

(б) if the Court is the Court of a Magistrate, before the evidence of 
the witnesses for the prosecution is taken, , 

ask the accused whether he pleads that he has complied with the condi- 
tions on which the tender of the pardon was made. 

(2) If the accused does so plead, theCourt shall record the plea and 
proceed with the trial, and the jury, or the Court with the aid of* the 
assessors, or the Magistrate, as the case may be, shall, before judgment is 
pass^ in the case, find whether or not the accused has complied with the 
conditions of the pardon, and, if it is found that he has so complied, 
the Court shall, notwithstanding anything contained in this Code, 
pass judgment of acquittal. 


COMMENT. — ^This section lays down that when a person to whom a pardon 
is tendered is being tried he shall, at the commencement of the proceedings, be 
asked whether he raises the plea that he has complied with the conditions on which 
the pardon was granted, and, if he does so plead, the Court shall record a finding 
on the point and, if it finiSts that the conditions havoibeen complied with, shall 
acquit the accused.* Failure to comply with the imperative provisions of the 
section vitiates the trial.* 


340. (i) Any person accused of an offence 
before a Criminal Court, or against whom proceedings 
are instituted under this Code in any such Court, 
may of right be defended by a pleader.^ 

(2) Any person against whom proceedings are 
instituted in any such Court under section 107, or under Chapter X, 
Chapter XI, Chapter XII or Chapter XXXVI, or under section 552, may 
offer himself as a witness in such proceedings. 


Right of person 
against whom pro- 
ceedings are insti- 
tuted to be defend- 
ed and .his com- 
petency to be a wit- 


GOMMENT. — This section not only contemplates that the accused should 
he at liberty to he^ defended by a pleader at the time the proceedings are actually 
going on, hut also implies that should have a reasonable opportunity, if in custody 
, of the police, of getting into communication with his legal adviser fbr the purpose 

* Mmura, (i988) 56 AU. 288. • Report of the Joint Committee 

* ManM Chandra Sarkat^ (1807) (1022); AH^ (1024) 5 Lah. 870. 

24 Cal. 402; Madiga, (1008) 82 Mad. * HoHUd, [1040] Nag. 668. 

47. 
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of preparing hia defence.* The accused dipuld be given aooeee to l^gal advlee even 
while he is in police custody.* 

1. * Pleader.*— See s. 4 (r), s^pra. A mukhtar is included in the defin ition 
of ** pleader**. 

Art advocate who is accused of a criminal offence or is a party in a ^vfl Oonrt 
is fkilly entitled to conduct his own defence or his own case. But an advocate who 
is accused with others of a criminal offence cannot appear at the trial as counsel 
for his co<accuaed. Counsel cannot appear in the same matter bpth as coun s rt 
and party.* 

Sub-eectlon (2). — An accused person cannot offer himself as fi witness, but 
under this sub-se^on persons against whom proceedings are Instituted under 
Chaptera X» XI. XII. XXXVI. or under a. 552 of the Code, may be examined as 
witnesses in such proceedings. 

341. If the accused, though not insane, cannot be made to und^ 
Proceduie where stand the proceedings, the Court may proceed with 
accused does not the inquiry or trial ;* and. in the case of a Cbuit 
understand pro- other than a High Court, if such inquiry results in a 
commitment, or if such trial results in a conviction, 
the proceedings shall be forward^ to the High Court with a report of the 
circumstances of the case, and the High Court shall pass thereon such 
order as it thinks fit.* 

COMMENT. — ^This section is intended to provide for cases In wbich the ao> 
cosed Is deaf and dumb and cannot be made to understand the proceedings or. 
from ignorance of the language of the country and the want of an interpreter. Is 
unable to underatand or make himself understood. Where the acicased is of un- 
sound mind, the' Court must proceed under Chapter XXXIV.* If the accused Is 
able to understand the proceeclings. though he is deaf and dumb, the provisions of 
this section do not apply.* 

1. *The Court may proceed with the inquiry or trial.* — ^The Court 
must proceed to the end of the trial and then report the result to the High Court 
if a conviction follows. A* Magistrate cattnot make a report in the midst of a IriaL* 

2. *The proceedings shall be forwarded to the High Court with a 

report .... and the High Court shall pass thereon &uch order as It thlnka 
fit. * — The Magistrate cannot pass any sentence although he convicts the accused. 
He must submit the proceedings to the High Court. But there must be a finding 
by the Magistrate that prima fiicie an offence has been committed and the accused 
cannot be made to understand the proceedings. The High Court may pass such 
orders as it thinks At. It may convict or dtschaige the accused, or direct a te-trial. 
or keep him in Jail.’ Where the accused being deaf and dumb cannot be made to 
understand the proceedings against him, and it becomes Impossible to say that he 
knew the nature of the act committed or that he acted with dishonest intentloD 
therein, he must be acquitted or discharged.* *' 

Where there are two accused and one of them though not insane is not able 
to understand the proceedings, the Magistrate can refer the proceedings of both 

1 UmOyn Bwms, (1026) S8 Bom. tAo, [1048] Kar. 886. 

1/. R. 1048. 80 Bom. 741. • Deaf and DwnA Man, (1002) 4 

* Sundar Singhs (1080) 12 Lah. M. Bom. L. R. 825. ^ 

* SiAramanifa Sarma^ Mad. ’ Samir Bama^ (1800) 27 Cal. 368,. 

1010. 870; /SM, sup. 

* Htisen. (1881) 5 Bom. 282. * U002> 4 Bom. R. 206. 

* Alla nia, (1028) 10 lah. 566; . , 
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to tbe Court. Tlie Hit^ Gourt^^ no ioriadlctlon to paw any oidar with 
KRMd to the aocuaed who la able to underrtand the inooeedingB.^ 

342. (I) For the purpose of enabling the accused^ to explain any 
, circumstances appearing in the evidence against 

wiuSrSL ntrnnn^ him,* the Court inay» at any stage* of any inqiury or 
trial without previously warning the accuskl^ put 
such questions to him as the Court considers necessary, and shall, for the 
purpose aforesaid, question him generally on the case aft^ the witnesses 
for the prosecution have been examined* and before he is called on for 
his defence;' 

(^2) The accused shall not render himself liable to punishment by 
xeftising to answer such questions, or by giving false answers to them ; 
but the Court and the jury (if any) may draw such inference from such 
leftisal or answers as it thinks just. 

(8) The answers given by the accused may be taken into considera- 
tion in such (nqui^ or trial, and put in evidence for or against him in 
any other inquiry into, or trial for, any other offence which such answers 
may tend to show he has committed. 

(4) No oath shall be administered to the accused. « 

COMMENT.^ — This section empoweis the Court to examine the accused after 
the evidence for the prosecution has been taken. The object of empowering the 
Court to examine the accused is to give him an opportunity of explaining any cir- 
cumstances which may tend to incriminate him and thus to enable the Court, in case 
where the accused is undefended, to examine the witnesses in his interest.* 

Scope. — The Madras High Court is of the opinion that the section does not 
apply to summons-c»8es though there is no objertion to the Magistrate questioning 
the accused and in complicated cases it may be a desirable course to take.* Tlie 
same is tbe view of the Rangoon High Court.* But the High Courts of Bombay.* 
Calcutta,* Allahabad,* Patna,* and Lahore have held that the Magistrate is bound 
to exanqi^ the accused in a summons-case, and the ondssion to ilo so vitiates the 
trial. 

This secstion must bh read subject to the provisions of s. 205. Hence, where 
a Magistrate exercises the power given to him by s. 205 of dispensing with the 
personal attendance of the accused and permits him to appear by his pleader, 
the Magistrate is not bound to question the accused personally.^* 

The section applies to a summary trial'^ in a summons case^* or a warrant 

* Trimbak Herlekar, (1088) 40 Bom. - * Khaeko Mai, (1025) 27 Cr. L. 

L. R. 405. J 405, (1026] AIR (A) 858; Sia Ram, 

* Report of the Select Committee, (1084) 57 All. 006. 

(1882) ; HosaHn Bukah, (1880) 6 Cal. * Cfulam Roaul, (1021) 6 P. L. J. 
WPi Skakur, [1044] Blad. 804. 174, 2 P. L. T. 800. 

* Pannuaami v. Bamaaamyt (1028) * Muhammad Bakhsh, (1022) 4 P. 

46 Mad. 758, f.b. L. J. 280 ; JMeAr Khan v. Bakhi BbaHf 

« Nga La Gyi, ^1931) 0 Ran. 506, (1028) 10 Lah. 406. 

F.B. ' ** Jaffar, (1084) 36 Bom. L. R. 488. 

* Fernandez, (1020) 45 Bodi. 672, ^ Mahomed Hoeeain, (1014) 41 Cal. 

*29 Bom. L. R. ; Qulaijan, (1021) 748 ; Karam Din, (1088) 15 Lah. 60. 

46 Bom, 441, 28rBom. L, R. 1208. ’* KaruRba Bak^i, (1040) 48 Bom. 

* Bedtu Lai Kayaetha, (1026) 54 L. R. 005; Fernandez, (1020) 22 Bom. 
Cal. 286 ; Oulzari ImI, (1022) 40 CaL Lr. R. 1040, 45 Bom. 672. 

1076. 
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casc.i It Is not ncsccssary, in such a tria(, for the Court to record the questions 
put to the accused person or his answers.* 

The section does not apply to proceedings under s. 488,* or to additional 
evidence taken at the instance of the appellate Court, though the accused may 
be questioned in regard to such additional evidence, but if he is not, there Is no 
legal omission.* 

The section applies to a trial before the Sessions Judge even when the accused 
has been questioned on the case generally by the committing Magistrate.* 

1. * Accused.* — ^Accused means the accused then under trial and under exa- 
mination by the Court, and does not include an accused over whom the Court is 
exercising jurisdiction In another trial.* 

2. ^Escplain any clrcumatances .... in the evidence against him.* — 
llie examination of the accused is for the puixxMe of enabling him to explain any 
eircumstances appearing in evidence against him. Where there are several accus- 
ed, each of them must be examined.* The Court in examining must avoid In- 
criminating questions and questions in the nature of cross-examination.* The 
Court should not hold an inquisitorial proceeding if the accused prefers to be re- 
ticent.* The section cannot be used for the purpose of ascertaining what the ac- 
cused’s defence is. Questions put by the Court must be strictly limited to the 
l>UTpose described in this section.^ The accused ought not to be examined with 
a view to fill up a gap in the evidence for the prosecution.** 

3. * At any stage. *-^The power to question the accused under the first part 
of this section is a discretionary power which the Court may exercise at any time 
during the trial or inquiry even before the framing of a charge.** 

4. * Shall, for the purpose aforesaid, question him generally on the 
case after the witnesses for the prosecution have been examined, etc.* — 
is the duty of the Court, before drawing an adverse inference against the accused 
on any point, to c^ill his attention to it and ask for an explanation.** The word 

shall ** makes the duty imposed on the Court to question the accused generally 
on the case, after the witnesses for the prosecution have bMn examined and before 
he is called for his defence, mandatory, not disexetisnary. 

The Bombay High C5urt has held in several cases that the omi88ic|||^ ques- 
tion the accused under this section is an illegality which vitiates the trial.** But 

1 Mahomed Hossain, (1014) 41 Cal. 242. * 

748; Sia Ram^ (1084) 57 All. 666. ** Basania Kumar GtioHak, (1808) 

* ParsoHm Dos, (1027) 6 Pat. 504 ; 26 Cal. 40 ; MoMdeen^ (1008) 27 fifad. 

Sia Ham, sup. 238; Annam, (1015) 30 Mad. 440; 

* Vtthaidas, (1028) 80 Bom. L.. R. Mohan Singh, (1020) 42 All. 522 : 

057, 52 Bom. 768 ; Mehr Khan v. Bakht Bholanath, (1028) 51 All. 818 ; Ded 

Bhari, (1028) 10 Lab. 406. Byol, .(1922) 4 Lah. 55. 

* Narayan Keshav, (1028) 80 Bom. ** GenuGopal, (1029) 31 Bom. L. 
Le R. 651, 52 Bom. 600; Saiyid Mohi- R. 1134. 

uddin, (1925) 4 Pat. 488. ** Dwarkanath Varma, (1088) 85 

* BiJ^u Ahitaji, (1007) 0, Bom. Bom. L. R. 507, 14 P. L. T. 805, p.c. ; 

li. R. 780. Sangama Naieker, (1086) 50 Mad. 6^. 

* KaramatH Gulamatti, (1088) 40 ** Baaapa, (1915) 17 Bom. L. R. 

Bom. D. R. 1002, [1030] Bom. 42. H02, 45 Bom. 672 ; Fernandez, (1020) 

* Muasammat Ghasiti, (1925) 6 Lah. Bom. L. R. 1040, 45 Bom. 672 ; 

.554. GuUU^tm, (1921) 28 Bom. L. R. 1208, 

■ AUmudtHn Naskar, (1024) 52 Cal. 46 Bom. 441 ; Ckmadia, (1926) 27« 

.522 ; Faqir Singh, (1028) 10 Lah. 228 ; Bom. L. R. 1405, SIKBom. 84; Bhau 
Jhabwaia, (1088) 55 All. 1040. (1028) 80 Bom. L. R. 886; 

* PraMkdnmar Baau, (1029) 57 Genu Gopdl, (1020) 81 Bom. L. R. 

Cal. 1074. 1184. • 

*• HargMnd Singh, (1802) 14 All. 
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reoeotly it has held that every failure |i> comply with the provisions of the section 
does not necessarily vitiate the trial. If the Court is satisfied that the fiuluie to 
comply with the strict terms of the section has caused no prejudice, it will not 
interfere. ^ Such a case is covered by s. 587.^ The defect of non-con^diance with 
the provisions of this section is a mere irregularity and is cured by s. 587 iinies ie 
the accused has been prejudiced thereby as held by the Allahabad High Court,* 
or unless there has been Ihilure of justice as held by the Nagpur* and the Madras* 
^8^ ^urts and the Chief Court of Oudh.* Omission to question the accused on 
a criminal point, the point on which he has been convicted, necessarily involves 
a miscarriage of justice within the meaning of s. 587.* 

The Boniibay and the Calcutta High Courts have held that the provision of this 
section is for the benefit of the accused ; and to enable him to obtain the full benefit 
of the section he must be examined after the cross-examination and re-examination 
if any of the prosecution witnesses are over.* If fresh prosecution witnesses are 
examined after the examination of the accused it is obligatory on the Magistrate 
to further examine the accused.* It is immaterial whether the examination of the 
accused takes place before or after the framing of the charge.* 

The High Courts of Madras, Allahabad and Rangoon have held that the words 
** after the witnesses for the prosecution have been examined'* mean when the 
prosecution has finished calling evidence and do not include the cross-examination 
and re-examination of the prosecution witnesses.^* The Lahore High Court* has 
held that the proper time for the examination of the accused under this section is 
after the prosecution witnesses have been examined under s. 252. It is not neces- 
sary to examine the accused before the further cross-examination under s. 256 and 
it would be impossible to hold otherwise for very often the proceedings under 
B. 256 overlap the proceedings under s. 252.** 

Where the accused leaves the case entirely in the hands of his legal adviser, 
no examination of the accused is necessary.** 

Sub-aectlon (2).~-^An accused person cannot be prosecuted for perjury by 
reason of any fhlse answers (hat he may give. He cannot be prosecuted for making 
any defamatory statements according to the Allahabad High Court,** but he can be, 
according to the Bombay High Court.** 

No presumption arises, ipso /ado, from the silence of an accused person. The 
facst of silence may, with all the other circumstances of the case, be taken into 


* Komtiba Balajif (1940) 42 Bom. 
L. R. 695. 

* Sia Ram, (1084) 57 AU. 666. 

* Nana, [1039] Nag. 686. 

* Annamalai, 119401 Mod. 514; 
Marudamuthu Padayacni v. Raghava 
Sastri, (1934) 58 Mad. 427. The Ran- 
goon High Court has held likewise : 
JhBa Thein, (1930) 8 Ran. 372 ; Nga Po 
Min, (1082) 10 Ran. 511. 

* Brij Lai, (1936) 12 Luck. 24; 
Baehu Lai, (1986) 12 Luck. 263. 

* BkagDOandas, [10421 Kar. 112. ' 

* Namu Koahtrehand, (1^24) 27 

* Bom. L. R. 1Q5, 50 Bom. 42 ; Oenu 

Gopal, (1929) 31 Bom L. R. 1134;, 
DiJbakanta ChaUerjee v. Qout Gopdl^ 
(1923) 50 Cal. 039; Jummon Chria^ 
Bon, (1922) 50 C^. 808; Mazahar AU, 



* Bhau Dhatma, (1928) 30 Bom. 
L. R. 385. 

* Vishram, (1980) 32 Bom. L. R. 
596. 

** Varisin Ramther, (1922) 46 Mad. 
449, F.u. ; Berhu Chaube, (1022) 45 
All. 124; Nga Hla V, (1025) 8 Ran. 
139. See K, M, Subbaya Naidu, (1920) 
7 Ran. 470. 

** Mohammad Nawaz, [1038] Lali. 
603. 

«** Gandi Taiaiya, (1885) 2 Weir 405. 
** Murli Pathak, (1027) 50 AU. 169. 
** Bai Shanta v. Umrao, (1025) 50 
Bom. 162, 28 Bom. L. R. 1, f.b. 
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account in a proper case, but, even then, itcmuat be clearly borne in mind that an 
accused person always has a right to remain silent if he wishes ; and, the sllenoe 
of the accused must never be allowed, to any degree, to become a substitute for 
proof by the prosecution of its case.* 

Sub-aectioit (3). — Under s. 287 the examination of the accused duly recorded 
by or before the committing Magistrate may be tendered by the prosecutor and 
read as evidence at the Sessions trial. It can also be used as evidence against him 
in any ether trial. r 

Sub-aectlon (4). — ^No oath can be adminbtered to an accused person. This 
sub-section is restricted to an accused who b on trial in the proceeding to which 
the section is being applied.* The words ** the accused ** mean the accused then 
under trial and under examination by the Court.* Thb sub-section therefore does 
not prevent an accused person while still under trial from being examined on oath 
in a separate case.* When accused persons are tried separately, each one, though 
implicated in the same offence, is a competent witness at the trial of the other.* 
When an accused has pleaded guilty, he ceases ipso fae$o to be an accused person, 
still more so, when he has been convicted. Thb section has no application to 
him.* 

Written statements of accused. — ^The Calcutta High Court has held that 
written statements of the accused do nc»t take the place of the examination of the 
accused contemplated in thb section.* The Bombay High Court is of the opinion 
that where the accused puts in a written statement in answer to a question by the 
Magistrate to state what he has to say, the omissioq by the Magistrate to question 
him orally b not an illegality.* There b no violation of the provisions of thb 
section if an accused declines to answer questions put to him by the Magistrate 
and prefers to put in a written statement.* The Patna High Court has held that 
where the accused having heard the evidence for the prosecution and on being 
questioned by the Court in compliance with the provisions of this section in general 
terms indicates hb intention of leaving hb ilefence to his legal adviser by filing a 
written statement, the Court is neither bound nor entitled to question him forther.** 
343. Except as provided in se 9 tions 887 and 888, np influence, by 

No influence to means of any promise or threat or otherwise, shall to 
be used to induce used to an accused person to inclpce him to disclose or 
disclosures. withhold any matter within his knowledge. 

COMMENT* — ^The effect of thb section and the provisions of s. 842 (4; that 
no oath shall be adminbtered to the accused, is to render it illegal for a Bli^strale 
to convert an accused person into a witness except when a pardon has been lawfully 
granted under s. 887 or s. 888, or when the Public Prosecutor has withdrawn ftom 
the prosecution under s. 494. 

In reading thb section the provisions of ss. 24-29 of the Indian Evidence Act 
diould be borne in mind. 

» Ghura, [1941] All. 912. * ArnrUa Lai Haxra^ (1916) 42 

■ Mahammad Yusufs (1981) 68 Cal. 957; BhaguwuUu, [19421 Kar. 112. 

1214; Ghulam Muhammad^ (1922) 8 • Harjivan Vaiji^ (1925) 28 Bom. 

I Ah. 46. L. R. 115, 60 Bom. 174. 

* Dwram^ (1898) 23 Bom. 218; • Budhaiai, (19871 Nag. 288. In 

Govind Batoani La^udo, (1916) 18 Oudh the practice of putting in sucdi . 

Bom. L. R. 266. ^ written statemento has been denemneed t 

« Tribeni, (1898) 20 All. 426. Mokammad AnU, (1986) 12 Lude* 291. 

* Akkoy Kumar Mookeijee^ (1917) ** Salyanarayanat (1948) 22 Pat. 

46 Cal. 720. 681. 

* Mahammad Yuauf^ sup. 
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344. (I) If, from the absenqe of a witness, or any other reaaon- 
Fcnver to post- able cause,^ it becomes necessary or advisable to 
pone or adjourn postpone the commencement of, or adjourn any 
proceedings. m^uiry or trial, the Court may, if it thinks fit, by 

order in writing, stating the reasons therefor, from time to time, post- 
pone or adjourn the same on such terms as it thinks fit,> for such time 
as it considers reasonable,* and may by a warrant remand the accused,if 
in custody: • 

Provided that no Magistrate shall remand an accused permn to cus- 
. * tody under this section for a term exceeding fifteen 

” * days at a time.* 

(2) Every order made under this section by a Court other than a 
High Court shall be in writing signed by the presiding Judge or 
M^strate. 


Explanation . — ^If sufficient evidence has been obtained to raise a 
suspicion that the accused may have committed an 
foriraanSl offence, and it appears likely that further evidence 

may be obtained by a remand, this is a reasonable 
cause for a remand. 


COMMENT. — ^This section authorises a Magistrate, for reasonable cause, to 
remand an accused person to jail without examining any i^itnesses. It relates 
to adjournment of proceedings in inquiries and trials and has nothing to do uith 
the police Investigation and contemplates a remand to jail and not to pdioe custody.^ 
The detention by the police is altogether different from the custody in wliicli an 
accused person is kept under remand given under this section. The detention by 
the police under s. 167 cannot exceed in all fifteen days including one or more re- 
mands.* The custody under this section is quite different from the custody under 
s. 167. The custody under this section is intended for under-trial prisoners.* 

1. * Reasonable cause.* — Such as incomplction of police investigntion. A 
erlminal Court may stay proceedings if a civil suit between the same parties and 
in respect of the same property Is Instituted.* Unless the finding of a civil Court 
will dispose of the point which has arisen ih a criminal ease. It Is not expedient Ibr a 
llagistiate to exerdse his discretion in favour of adjournment or stay of the proceed- 
ings pending before him for the purpose of enabling him to have the benfii of the 
finding of the civil Court.* 

2. * Adjourn the same on such terms as It thinks fit. * — ^This dearly entitles 
the Court to award costs to the party who has been put to unnecessaiy expenses 
by the conduct of the other side.* This will be done in exceptional circumstances.* 
The costs are to be paid by the party applying for the adjournment. A Magistrate 
adjourning the hearing of a case owing to an application for transfer of iio case 
canliot award the costs of the adjournment.* 


* Kriahm^i, (1870) 28 Bom. 82; 
Ramot (1002) 4 Bom. L. R. 878. 

* Efiga^, (1887) 11 Mad. 08^ 

, * Nagendra Naih, (1028) 51 Cal. 
402. s 

* its/ Kumari Ddd v. Bama SundaH 
DM, (1800) 28 Cal. 610 ; Kanhaiua 
Lai V. B^agman Zhis, (1025) 48 
60; Matirm Jatmol, 11042J •Kar. 108. 


* Mans^am, [1944] Kar. 802. 

* Moihura Praaad v. Baaant Lai, 
(1005) 28 All. 207; Phandia, [1045] 
Nag. 660. 

^ Abdfd Bahiman, (1017) 42 Bom. 
254, 20 Bom. L. R. 124. • 

* SoraMi v. Erachshaie, (1082) 84 
Bom. U. R. 1106, 56 Bom. 686. 
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3. ^ For such time as it consider^ reasonable,*— This section does not 

provide for an indefinite adjournment of a case. An adjournment sine die means 
an indefinite adjournment. The policy of the criminal law is to bring persons 
accused to Justice as speedily as possible so that if they are found guilty th^ may be 
punished and if they are found innocent they may he acquitted and discha^lfed. 
If the Government desire to pm in n petition or request to the Court for an adjourn- 
ment they can do so directly through the Public Prosecutor who is the proper officer 
to put the matter before the Court.^ 

Proviso, — 4. * Fifteen days at a time * — ^Fifteen days is the longest period 

for whidi an accused person may be remanded at a time by an ordef of the Magis- 
trate.* Section 167 provides for fifteen days in all. The remand under that section 
cannot be more than fifteen days on the whole. Under this section the Magistrate 
may remand the accused to custody for a period not exceeding fifteen days at a time, 
and no limit is set to the number of such orders of remand. 

345. (I) The offences punishable under the sections of the Indian 
Compounding Penal Code specified in the first two columns of the 
offences. table next following may be compounded by the 

persons mentioned in the third column of that table : — 


Offence. 

Sections of the 
Indian Penal Co*le 
applicable. 

Persons by whom 
offence may be 
compounded. 

Uttering words, etc., with deliberate 
intent to wound the religious feelings 
of any person. 

298 

The person whose re- 
ligious feelings are 
intended to be 
wounded. 

Causing hurt 

328,884 

The person to whom 
the hurt is caused. 

Wrongfully restraining or confining 
any person. 

Assault or use of criminal force 

841,842 

852, 855,858 r 

The person restrained 
or confined. 

The person assaulted 
or to whom criminal 
force IS used. 

Unlawful compulsory labour . . 

874 

The person compelled 
to labour. 

Misrliief, when the only toss or damage 
caused is loss or damage toaprivate 
person. 

426,427 

The person to whom 
the loss damage is 
caused. 

Criminal trespass 

House trespass . . 

447 \ 
448/ 

The person in posses- 
sion of the property 
trespassed upon. 

Criminal breach of contract of service. 

* 

496, 401, 102 

Th% person with whom 
the offender has 
contracted, 
e 


* Mohamad Ebrakim^ [1941] 2 Cal. * j$urleya, (186$) 5 B. H. C. (Cr« 
281. C.) 81. 
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Offence. 

Sections of the 
Indian Penal Code 
applicable. 

Persons by wncm 
offence may be 
compounded. 

AduHeiy 

Bntieing or taking away or detaining 
with criminal Intent a married 
woman. • 


1 

The hushand of the 
woman. 

Defamation 

Printing or engraving matter, knowing 
ft to be defiunato y. 

Bale of printed or engraved aubstanee 
containing defamatory matter, 
knowing it to contain aucdi matter. 



The person defemed. 

Tnault intended to provoke a breach of 
the peace. 


The person insuHed. 

Criminal Intimidation, except when the 
offence Is punishable with imprison- 
ment for seven yean. 

1 dOO 

1 

j 

The person inliiiii- 
dated. 

• 

Act caused by making a person believe 
that he will be an object of divine 
diapleasure. 

508 

The penon agelMt 
whom the offence 
was committed. 


(2) The offences punishable under the sections of the Indian Penal 
Code specified in the first two columns of the table next following may^ 
with the permission of the Court before which any prosecution for sum 
offence is pending, be compounded by the persons mentioned in the third 
TOlumn of that table : — 


Offence. 

Sections of the 
Indian Penal Code 
applicable. 

Penon by whom 
offence may be 
compounded. 

Voluntarily causing hurt by dangerous 
weapons or means. 

824 

The person to whom 
hurt is caused. 

Voluntarily causing greivous hurt 

82d 

Ditto. 

Voluntarily causing grievous hurt on 
grave and sudden provocation. 

885 

Ditto. 

s 

Ososlng hurt by doing an act so rashly 
and negligently aa to endanger 
human life or the personal safety of 
otbera. ^ 

887 

Ditto. 

Causing grievoushurt by doing an act 
so rsMily antt negligently as to 
endanger human life or the personal 
aafety or others. 

if 

888 

Ditto. 


IT* 
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Oflimoe. 

Sections of the 
Indian Penal Code 
applicable. 

Person by whom 
offence may be 
compounded. 

Wrungflilly cMiflning a person for 
ihxet days or more. 

848 

The person confined. 

Wrongfully confining a person in 
secret. 

846 

Ditto. 

Assault or criminal force in attempting 
wrougftilly to confine^ a person. 

857 

The person assaulted 
or to whom the 
force was used. 

OUhonest misappropriation of pro* 
perty. 

408 

The owner of the 
property misappro- 
priated. 

Cheating 

417 

The person cheated. 

Cheating a person whose interest the 
offen^r was bound, by law or byi 
legal contract, to protect. 

418 

Ditto. 

Cheating by personation 

1 410 

Ditto. 

Cheating and dishonestly inducing 
delivery of property or the making, 
alteration or destruction of a valu- 
able security. 

420 

Ditto. 

Mischief by injury to work of irrigation 
by wrongfully diverting water when 
the only loss or dama^ caused is 
loss or damage to a privpte person. 

430 

t 

The person to whom 
the loss or damage 
is caused. 

House-trespass to commit an offence 
(other than theft) punishable with 
Imprisonment. 

451 

« 

The person in posses- 
sion of the house 
trespassed upon. 

Using a false trade or property mark. 

1 

482 

The person to whom 
loss or injury is 
caused by such use- 

Counterfeiting a trade or property 
mark used by another* 

Knowingly selling, or exposing or 
possessing for or for tram or 

manufseturing purpose, goods 
marked with a oountOTeit trade or 
propoty mark. 

' 488 

486 

c 

« 

The person whose 
trade or property 
mark is counterfei- 
ted. 

Ditto. 

« 

Blanying again during the lifetime of 
a husband or wife. 

404 

r 

llie Ausband or wife 
of the person so 
marrying. 
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1 

Offence. 

Sections of the 
Indian Penal Code 
applicable. 

Peisons by whom 
offence may be 
compounds. 

Uttering words or sounds or making 
j^ures or exhibiting any object 
intending to insult the modesty of a 
woman or intruding upon the privacy 
of a woman. 

• 

509 

The woman whom it 
is intended to insult 
or whose privacy is 
intruded upon. 


(8) When any offence is coxnpoundable under this section, theabet- 
ment of such offence or an attempt to commit such offence (when such 
attempt is itself an offence) may be compounded in like manner. 

(i) Whbn the person who would otherwise be competent to com- 
pound an offence under this section is under the age of eighteen years or 
is an idiot or a lunatic, any person competent to contract on his behalf 
may with the permission of the Court compound such offence. 

(5) When the accused has been committed for trial or when he has 
been convicted and an appeal is pending, no composition for the offence 
shall be allowed without the leave of the Court to which he is committed, 
or, as the case may be, before which the appeal is to be heard. 

(SA) A High Court acting in the exercise of its powers of revision 
under section 489 may allow any person to compoimd any offence which 
he is competent to compound under this section. 

(d) The composition of an offence under this section shall have the 
effect of an acquittal of the accused with whom the offence has been 
compounded. 

(7) No offence shall be compounded except as provided by this 
section. * » 

COMMENT. — Offences that may lawfully be compounded are those that are 
mentioned in this sectioq. Offences other than those mentioned cannot be com- 
pounded. Offences punishable under laws othA than the Penal Code are not 
compoundable. 

The compounding of an offence signifies that the person against whom the 
offence has been committed has received some gratification, not necessarily of a 
pecuniary character, to act as an inducement for his desiring to abstain firom a 
prosecution, and this section provides that if the offence be compoundable, a com- 
position shall have the effect of an acquittal.^ Compositiem once made cannot be 
withdrawn. A lawful composition may be effected without the passing of any con- 
sideration or giatificatian, but there must be some arrangement between the parties 
settling their differences.* Only the persons named in the third column can legally 
compound an offence under this section. Any person may set the criminal law in 
motion, but it is oiyy the person specified in the third column who can compound 
the oltoce. A wife filed a complaint against the accused for cheating her husband, 
but she compounded the offence and the Magistrate acquitted the accused. Sub- 
sequently, the huAand filed another complaint against the accused who pleaded the 

* Murray, (1898) 21 Cal. 108. 112 ; HaidUxyai AH, (1896) P. R. No» 9 

«F. John, (1922) 45 All. 145. ' of 1899. 
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eompoiltion in bar of pmeeatlon. It was l|eld that the oonqmitkm with the wiflt 
was not a valid one.* 

A case may be compounded at any time befom sentence is pronounced even 
whilst the Bfagistrate is writing the Judgment.* A Bfaglstnite cannot allow a case 
to be compounded after the record of the case is called for under s. 480 with a view 
to transfer the caae»* because his jurisdiction to deal with the case ceases after the 
order calling for the papers Is made. 

Whete the accused alJeges that an offence is compoundedt the emus is on him 
to show that there was a composition valid in law. 

Sttb-aection (1). — ^No permission of the Court is necessary for co m pounding 
the offences mentioned In this sub-section. Under this sub-section, as soon as the 
parties have arrived at a compromise, the hlagistrate has nothing more to do except 
to record a judgment of acquittal. And If one of the parties subsequently resiles 
from the composition it is ccunpetent to the Court to take evidence as to the/aefuai 
of the composition and to give effect to it. if it is found to have been entered Into.* 
IVhere the parties to a conqxiundable offence compound it and produce a writing 
signed by them before the Court, the Court Is bound to act upon it and is not at 
liberty to call upon the potties to prove that the case has been compounded.* 

It is incompetent for any person, once having entered into a valid composition, 
to withdraw from it. A breach of the terms of the conqxisitfon agreement may 
give rise to other remedies, but there can be no withdrawal.* 

Sub-aectlon (21. — In cases governed by this sub-section the Magistrate has 
to perform the judicial act of deciding whether in the interests of justice the parties 
dhould be allowed to cxtmpromise and, unless and until the Court has given its sanc- 
tion. the so-called compromise arrived at between the parties emtside the Court is 
of no legal effect and cannot be taken cognisance of by any Court dealing with the 
offence.* Such a compromise is ineffective and does not deprive the Court of its 
jurisdiction to try the case.* 

Sub-aection (S). — An offence which is compoundable may. with the leave of 
the Court in whi<^ it is pending for trial or on appeal, be compounded. When 
an appeal or revision is pending, the appellate Court can alone allow the offence 
to be compounded. Tins sdb-section applies not only to an offencse under sub-s. (2) 
but also to an offence falling under su^s. (0).* 

Sttb«aoction (0A). — ^The High Court may allow the parties to a crimina] case 
to oompromire their disputes, even when such compromise is effected after the date 
of the Anal disposal of the case by the inferior Court competent to try it. It is not 
competent for the High Court to allow a compromise to be recorded unless the 
aggrieved person is actually before the High Court and has expressly recorded his 
consent to a compromise being recorded. The High Court will not ordinarily allow 
the compromise of an offence to be recorded under this sub-section unless some 
attempt towards compounding the offence was made before the trial Court passed 
orders in the case.^* 

I Dafiba, (1027) 20 Bom. L. R. 

718, 01 Bom. 012.. 

* Aaiam Meah, (1017) 45 Cal. 816. 

* Mortift Viihu, (1024) 27 Bom. 

L. R. 850, 40 Bom. 588. 

« Naurang Rai v. Kidar Nath^ 

(1028) 0 L*ah. 400; Mahomed Kamti 
Raadher v. Padani ina*mthaUa Sahib, 

(1010) 80 Mad. 046; Murray, (1808) 

81 Cal. 108. 112. 

* Gana Krishna WalunJ, (1014) 16 


Bom. L. R. 080. • 

* Jhangtoo Barai, (1020) 59 All. 
204. 

* Ntnirang Bai ^ v. Kidar Natht 
su^. ; Kumaraswami Chetty v. £«jD!pii- 
safomi Chetty, (1018) 41 Mad. 680. 

* Harswamp Chavfjey, [1040] Nag.* 

•' Akan Sabtaii, (1041] Kar. 429. 

>* Babur AH Sardar ^v. Kakuhamd 
BepaH, [1080] 1 Cal. 567. 
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8ub«sectio» (6). — ^If an offencf has been oommitted againit two dlffeieiit 
penons, the aoeiiaed cannot be acquitted if he compounds only with one of them.* 

346. (i) If, in the course of an inquirsr or a trial before a Magis- 

Frooeduie of ™ district outside the presidency-towns^ 

Pkovhudal Magis- th^ evidence appeara to him to warrant a presump- 
trate in cases tion that the case is one which should be tried or 
dk**^ ftf committed for trial by some other Magistrate in such 

mspose or. , district, he shall stay proceedings and submit the case» 

with a brief report explaining its nature, to any M^strate to whomheis 
suboidinate or to such other Blagistrate, having jurisdiction, as the 
District Magistrate directs. 

(2) The Magistrate to whom the case is submitted may, if so 
empowered, either try the case himself, or refer it to any Mi^gistrate 
subordinate to him having jurisdiction, or commit the accused for triaL 

COMMENT. — ^The provisions of this section apply where the offence com- 
fnitted is apparently one which the Magitdratc In not competent to try (oof. S, 

II), or one In which he is personally Interested (s. 556, infra), or one whidi he Is 
otherwise Incompetent to dml with (s. 887, sa;«ra, and as. 482, ea?, 

The superior Magistrate to whom the case Is submitted may (1) either try 
the case himseir, or (2) refer It to any subordinate Magistrate having JurlsiAction, 
or (?) commit ^e accused for trial. The Madias High Court has held that if a 
Magistrate to whom a case Is submitted under sub-s. ilf is of opinion tliat tbe evldciiee 
dlsdosed an offence properly triable by the Magistrate who submitted the case, he 
has Jurisdiction under sub-s. (2) to refer the case back to the Magistmte who originally 
submitted the ease.* The Bombay High t*ourt has djssentad Itoni this vim and 
held that the superior Magistrate cannot revise the view oi the subordinate Magb- 
tiate, and refer the case back to the very Magistrate who has reported the case to 
him. The phrase ** to any Magistrate subordinate to him having Jurisdiction ** is 
intended to mean ** a subordinate Magistrate other than the Magistrate who m ade 
the lefeienoe or report and competent to deal vlth the mse as submitted.*** 

Splitting up of an offence . — 'So Magistrate is entitled to split up an offence 
into its component parts for the purpose of giving himself Jurisdicstion.* 

347. (1) If in any inquiry before a Magistrate, or any tri^ 

Proeeduie when ^ Magistrate, before signing judgment, it 

alter commence- appears to him at any stage of the proceedings that 
ment of Inquiry or the case is one which ought to be tried by the Court 

trial, Blagistrate of Session or High Court, and if he is empowered to 

commit for trial, he shall commit the accused under 
the provisions hereinbefore contained. 

{2) IS such Magistrate is not empowered to commit for trial, he 
idiall proceed under section 846. 

COMMENT.— This section applies when after commencement of inquiry or 
trial, the Magistrate Onds that the case should be csommltt^. The expression 
** under the proiflsjons hereinbefore contained ** refers to tbe provisions contained 
In Chapter XVIII. * 

* JDMAvntisdMfh, [1987] Nag. 286. # * HaidarOug Latsha v. Vhondu Abqfi, 

• Phhir lUdS V. MufiifttPomi Beddi, (1941) 44 Bom. L. R. 58, [1942] Bom. 

(1980) 54 Mad. 16, f.b., overruling, 198. ^ 

JKofliir Haw^^anna, (1922) *55 Blad. • Bamanund Mahfon v. 

846. « • MahUm, (1886) 11 Cal. 286. 
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IVhm a Hagistrate thinks trcm the flnt that a case ought to be tried by a 
CSooit of Session, the procedure laid down in Chapter XVIII of the Code is prlma 
Ihcie obligatory on him*^ 

It is not open to a Magistrate to decline to commit a case to the Court of SessioD 
on the ground that there Is congestion of nrorfc in the latter Court. The Blagistrate 
has to bear in mind not only the fhct whether be could pass an adequate sentence, 
but has also to pay regard to the gravity of the offence, and the public importance 
of the case. Where the editor of a widely circulated daily newspapes was charged 
with the offence of sedition, the High Court directed the Chief Presidency Magistrate 
to commit the case to the High Court Sessions.* • 

Commitment may be made after framing a charge** A Magistrate can commit 
to a Court of Session a counter case though not exclusively triable by that Court.* 

348. (i) Whoever, having been convicted^ of an offence punidi- 
Trial of persons Chapter XII or Chapter XVII of the 

previously ^ con- Indian Penal Code with imprisonment for a term of 
victed of offences three years or upwards, is again accused* of any 
against coinage, offence punishable under either of those Chapters 
stoi^-iaw or pro- imprisonment for a term of three years or 

.upwards, shall, if the Magistrate before whom the 
case is pending is satisfied that there are sufficient grounds for commit- 
ting the Accused, be committed to the Court of Session or High Court, 
as the case may be, unless the Magistrate is competent to try the case 
and is of opinion that he can himself pass an adequate sentence if the 
accused is convicted ; 

Provided that, if any Magistrate in the district has been invested 
with powers under section 80, the case may be transferred to him instead 
of being committed to the Court of Session. 

(2) When any person is committed to the Court of Session or High 
Court under sub-section (1), any other person accused jointly with him 
in the same inquiry on tiial shall be similarly ^committed, unless the 
Magistrate discharges such other person under section 209. 

COMMENT. — ^This section deals with the trial of aqpused persons who have 
been previously convicted of offences against coinage and stamp-law (Chapter XII 
of the Penal Code) or against property (Chapter XVII of the Penal Code). Tf there 
has been a previous conviction of an offence under those Chapters, the Magistrate 
is bound to commit unless he can adequately punish the accused. He must therefore 
as a preliminary matter determine before framing a charge whether there has been a 
previous conviction, and whether he has power to pass an adequately severe sentence. 
If he thinks he has not such power he should frame a chanre and commit the accused.* 

1. ‘ Having been convicted. • — ^The offence for which the accused is con- 
victed must have been one which is punishable with imprisonment for a term pf 
three years ; but it (g not necessary that he should have been punished with imprison- 
ment for three years or upwards. 

2. ' Again accuae«l. * — To constitute an«habitual offender Vithin the meaning 
of this section, it is necessry that the subsequent offence charged should have been 

■ Channitig Arnold, (1912) 6 L. B. R. Prosecutor v. Bhagaomhi. (1918) 48 
129. Mad. 88. 

• Krishfuyi Khadilkar, (1929) 81 « GfnOam Hussain, [19481 Kar. 90. 

Bom. L. R. 602, 58 Bom. 611. • K.^SeUamU, (1918) 88 Mad. 558. 

• Iskahat, (1924) 8 Ran. 42 ; Cram • « 
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iximniitced the aocoaed after th^ previous ecmvictioD. The section does Dot 
apply where an offenoe oontemplsted by it is commiited by the accttsed» fief after 
he has been convicted but while Ktill under trial, for a similar offence. 

Proviap* — The proviso enables a Blafristrate to transfer a case to the District 
Maaistrate if he has been invested with special fiowers under s. AO, instead of com- 
milting it to the Court of Session. The nistric^ Magistrate can, under s. 850» net 
on the evidence recorded by the Magistrate transferring the case.^ 

349. •(i) Whenever a Magistrate of the second or third class, having 
Procedure when jurisdiction, is of opinion, after hearing the evidence 
Bfagistrate * cannot for the prosecution and the accused, that the accused 
pam sentence suf- is guilty, and that he ought to receive a punishment 

flciently severe. different in kind from, or more severe than, that 

which such Magistrate is empowered to inflict, or that he ought to 
be r^uired to execute a bond under section 106, he may record the 
opinion and submit his proceedings, and forward the accused, to the 
District Magistrate or Sub>»divisional Magistrate to whom he is sub* 
enrdinate.^ 

(lA) When more accused than one are being tried together and 
the Magistrate considers it necessary to proceed under sub-section (1) 
in rega^ to any of such accused, he shall forward all the accused who are 
in his opinion guilty to the District Magistrate or Sub-divisional 
Magistrate. 

(2) The Magistrate -to whom the proceedings are submitted may, 
if he thinks fit, examine the parties and recall and examine any witness 
who has already given evidence in the case, and may call for and take 
any further evidence, and shall pass such judgment, sentence or order in 
the case as he thinks fit, and as is according to law : 

Provided that he shall not inflict a punishment more severe than he 
is empowered to inflict under sections 82 and 88. 

COMMENT, — This^section contemplates that^when a Magistrate having 
jurisdiction over the offence under trial finds the accused guilty of that offence, 
but considers that he is not competent to pass punishment of an appropriate des« 
cription or sufficiently ^'ere to meet the ends of Justire, he should submit the entire 
proceedings for the orders of the District Magistrate or the Sub-dhisional Magistrate 
to whom he may be suberdinate. Along with the proceedings of the subordinate 
Maidntratc, the accused must be forwarded to be deedt with finally by the superior 
Magistrate. 

1, ^ Plstrtct Magistrate or Sub-divlaloiial Magistrate to whom he ia 

subordinate.* — ^Tbe special powers to deal with proceedings under this section are 
conferred upon District and Subordinate Magistrates to whom the referring Magis- 
tiate is subordinate and upon no other Alagistrates.* 

• Sub-section (1), — ^Tf the Magistrate considers the accused to be guilty and 
to deserve a larger penalty than he himself can impose, he should send the case 
to a superior Court for imposing a fitting sentence. He should forward the cose 
without any reodird of conviction.^ ff, however, he records a conviction in such 
a ease, it may be treated as a sikplusage and a legal nullity, and need not be fonnatly 
quashed.* ^ « 

> SheshOf (1889) Unrep. Cr. C. 472. Afai^udi Sheikh, (1894) 21 Cal. 622. 

* Vinaif^ Nofayan, (1914) 88 Bom. * Natayan Dhedsu, (1928) 80 Bom. 

710, 16 Bom. L. R. 698. * L. R. 620, 62 Bom. 456. 

* Prayag Gape, (1924) 8 Pat. 1016 ; 
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8id»>iiMtion (2).— Hie niperiw Blagiii^nite to whom the prooeedinse heve 
bera eabmitted hae a dincicthm to re-open the trial held by the aaboidbiate Mimie* 
trate^ or he can on those proceedings pass such Judgment, sentence, morderlnthe 
once as he thinks At, and as is in aoeordanoe with law. He must dispose of the esse 
htawelf.* Be cannot return the proceedingi to the reflming Mngisttate on the 
ground timt in his opinion that Magistmte is competent to pass an ader,uatc or 
proper sentence.* Be may commit the case to the Court of Session.* The Cateutta 
Hi^ Court is of the opinion that the Ifagistmte to whom the case is,reibrred may 
send it hack to the subordinate llagistrate with a direction to oomroit it to the Court 
ofSeaskm.* 


3S0« {1) Whenever any Magistrate, after having heard and 
Conviction or **®o”*®d wlurfe or any part of tiic evidmice in an 
on inqui^ or a trial, ceases to exmwise jurisdiction 
evkleitoe portly therein, and is succeeded by ahother Magistrate 
Roontod by one has and who exercises sudi jurisdiction, the Magis* 
***ff* t^^ trate so succeeding may act on the evidence ao 

recorded by his prraecessor, or putly recorded by his 
fnedeoeasOT and partly recordra by himself ; or he may re-summon the 
witnesses and recommence the inquiry or trial : 

Provided as follows : — 


(а) in any trial* the accused may, when the second Magistrate 
commences his proceedings, denuuid that the witnesses or any of them 
be le-summoned and re*lwaLrd ;* 

(б) the Hi^ Court, or, in cases tried by Blagistrates subordinate to 
the District Magistrate, the District Magistrate nwy, whether there be 
an appeal or no^ set aside any conviction passed on evidence not wholly 
recoraed by the Mi^trate before whom the conviction was held, if surdi 
Court or District Magistrate is of opinion that the accused him been 
materially prejudiced thereby, and nuiy order a new inquiry or trii^ 

(2) Nothing in tlw section applies to cases in which proceedings 
have been stayed under section 846 or in which proceedings have been 
submitted to a superior Magistrate under section 840. 

(3) When a case is transferred under the pibvinons of this Code 
from one M^strate to another, the former shall be deemed to ceaM to 
ezerdse jurisdiction therein, and to be succeeded by the latter within 
the meaning of subjection (1), 


COMMENT^— Thb section mfets to inquiiy or trial partly bdd by a Bagla* 
tiate who has vacated his offloe, and is succeeded by another Bagistrate.* The 
sec t io n provides that a Magistrate may pionounoe judgment on evidence partly 
nootded.by hla predecessor and partly by himself, or on the evidence wholly recorded 
by his predecessor. A Magistrate who succeeds another Magistrate may art co toe 
evidenoe recorded by his predecessor and ftnme a ebarge without re- ex a minin g tl« 
witnesses already examined.* 


t rOa^/udam, (1881) 4 Mad. 388} 
Jtapudn, (1887) Unrep. Cr. C. 850 , 
Cr. R. No. 40 of 1887; Ponntuamu 
(1011) 80 Blad. 470. ' 

* Viromta, (1888) 9 Mad. 877; 
Bmi» TtOtfa, (1886) 10 Bom. ISO. 

• Ckfbutimartgadu, (1878) 1 Mad. 
880, V.B. ; AUuUOt (1880) 4 Bom. 


840, P.B. ; Abdul Bahdb v. C km a dta, 
(1888) <18 Cal. 805; Tkttkw D ug at, 
(1004) 86 All. 844. * ^ 

• Oumdu Gonwte.^1887) 14 GaL 
855. 

• Bqdhe, (1880) 18 AH. 68. 

• Lakakmi Btddg, (1080) «4 Had. 

. 518 . ' ’ . 
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&i virtue of mib-iectSoa the i^TOvteioiie of sttb-rnttou <I) aie eppUeiaile 
when • oaee ie traiufemd tkoin one Magietrete to another. 

Scope.— The proviaiona of this aeeUon do not apply to caaea tried by Bendies 
of llagiatnitefi. There la no proviaioo of law which providea fr* a etwmgp in the 
oonatittttion of Benchea of Magiatretea during the hearing of a caae.^ Shnilariy. 
the aeotlon dcea not apply to Seaaiona Judgea.* 

JudSment.— The Caleutta High Court haa held that thia aection empoweca 
the auooeeding Maglatrate to decide the caae on evidence lecorded by hia piedeccaaor 
but ft doea not enable him to deliver judgment written by hia piedeoemor and 
forwarded by.hlm ftom the place of hb tianafer.* The liadraa Court la of the^ 
oplnicm that the auooeeding Alagiatiate ran sign and pronounce the Judgment written 
by hia predeoeaaor.« Tlie Rangoon High Court haa held that where a Maglatrate 
who heard <saae« dated and aigned the Judgment but before deliveiy he 
haa fcandgd over charge of hia office to hia aucceaaor who reada it outonaaobaequent 
date in open Court* the Judgment la not In aocordanee with law and the defect of 
procedure la auch iiiat it cannot be cured by a. 587. It la not contemplated in the 
Codt that a Magiatrate ahall deliver any Judgment other than hia own and If he doea 
80 it amounta to delivering no judgment at all.* 

Provlao (a).— 1. ‘ In any trial.’— The Bladraa High Court haa held that thia 

proviao appliea only to a trial and not to an inquiry. Prooeedinga in a warrant- 
caae before a charge la framed are merely an inquiry and not a trial* and IfaMagUlrato 
ia tranaferred at that atage* the accuaed cannot demand a freah examination of 
witncaaea to be made by the aucceeding Magistrate.* But aa aorm aa a charge la 
framed by the succeeding Magiatrate he can repeal! aU witnesses under a. 256.* The 
Bombay High Court haa dissented from this view and held that where a warrant-case 
ia transferred from the Court of one Magiatrate to that of another af^ a diarge haa 
been framed* It ia open to the latter to hear the caae de novo and he is not* bound to 
recommence the proceedings ftom the stage of the riiarge. The ’trial’ ofacrimlnal 
ease means the proceeding which commences when the caae ia called on with the 
Magiatrate on the bench, the accused in the dock and the representatives of 
prosecution and defence* iflhe accused be defended* present in Court for the hearing 

of the caae. In a warrant-case it cannot be deemed to l^gin with the framing of the 

charge.* The Calcutta Hi^ Court has held that the proper time for ^ accused to 
nsk for le-aummoning and re-hearing of the witncaaea is as 8cx>n aa the trial commences 
before the second Magistrate.* It ia also of the opinion that this proviao dom 
not apply to an Inquiry under a. 144.“ The Madras High Court baa held that It 
appliea to an inquiry under a. 107, and the accuaed in a security caae is entitled to a 
trial de fiooo on the Magiatrate being transferred.^ 

X * The accuaed may. . . . demand that thawitneeaoa. . . .bere-aummon)- 
ed and re-hoard.’ — ^Under this proviao the accused has a right to demand that tbe 


* Damri Thakur v. Bhamani Sahoot 
(1865) 28 Cal. 104. 

* Tarada Batadu, (1881) 8 Mad. 
112; Sakharam» (1601) 8 Bom. L. R. 
558* 26 Bom. 50 ; Badri Prasad^ (1012) 
85 AU. 68. 

* BaUnab Chdran v. Amin Ali» 
(1028) 50 CaJ. 664. 

* (1016) 40 Mad. 
106. ^ 

* Ckinnay^ v. Afaifqg Mya Thi, 

poaol Ran. 570. . 

* kammMan OiaHar, (ifes) 48 
JIM, 718; SrtrmMu v. VAnmtUngam,^ 


(1014) 88 Ifad. 885. 

• Palaniamdy Oouadan, (1008) 80 
Mad. 218. 

• Dagdu V. Pmda, (1088) 88 Bom. 
L. H. 1100, [10871 Bom. 211 ; Bam- 
ehandra tfarheer, (1048) 45 Bom. L>. B. 
082. 

• Oomer Sitda, (1808) 25 CaL 88& 
See aJw SalM Din, (1022) 8 Lab. 115. 

*>• Sjftd SodA ■v.SackMm, (1022) 
87 C, L. J. 128. 

u FmlutmMifMMfa, (1020) 48 MM. 
511, V.B. 
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ivHnesBes shall be re*siimmoned or re-heaid4 The word * re-heard * oonnotes that 
the witnesses re-summoned are to be fhlly heard again before cross-examination 
and re-examination,* A demand by the accused to re-summon the witnesses 
cannot be refused,* The accused may cdiange his mind and say that he widies 
only certain witnesses to be examined.* If a witness has died his evidence may be 
admitted under s. 88 of the Evidence Act.* If a Alagistrate refuses to le-summon 
and re-hear witnesses in contravention of this provision s. 587 of the Code cannot 
cure the defect.* A ^^register case** or preliminary inquiry into an accusation of an 
ottenoe triable exclusively by a Court of Session is not a trial, before the charge is 
framed, but an inquiry.* In inquiries preliminary to commitment the accused has 
no right to demand that the witnesses be re-heard ; and he has not the ri^t in any 
misodlaneous inquiries under the Code.* 

Proviso (b), — ^This proviso refers to a trial. All Magistrates are subordinate 
to the District Magistrate of a district. The District Magistrate, therefore, may 
act under this proviso and set aside a conviction by a first class Ma^strate, although 
the appeal would lie to the Court of Session.* 

350A. No order or judgment of a Bench of Magistrates shall be 
Changes in con- invalid by reason only of a change having occurred 
stitution of Ben- in the constitution of the Bench in any case in which 
J*®*- the Bench by which such order or jud^ent is passed 

is duly constituted under sections 15 and 16, and the Magistrates consti- 
tuting the same have been present on the Bench throughout the 
proceedings. 

COMMENT. — This section is not very happily worded, but apparently it is 
intended to apply to only such cases where one or more members drop out altogether 
and the remaining Magistrates who constitute the bendi whidi passes the order or 
judgment have been present on the bench throughout the prooe^ings. There can 
be no doubt that if any of the Magistrates constituting the bencdi which pronounces 
the judgment or the order has not been preseAt throughout the proceedings, then 
this section is not complied with. In such a case there would at least be an irre- 
gularity In the trial. Thr^ Honorary Magistrates constituted a bench, two forming 
a quorum. In the course of a trial before all the three, on one particular day one 
of them was absent ; and some witnesses were examined and cross-examined on 
that day. The absentee Magistrate re-joined on the next date and continued to be 
present all along and took ]>art in delivering and signing the judgment, which was 
an unanimous one of conviction. It was held that there was an irregularity which 
had occasioned a fsilure of justice ; the conviction was set aside and a re-tiia* 
ordered.^* 

351. (1) Any person* attending a Criminal Court, although not 
Detention of under arrest or upon a summons, may be detained by 
offenders attending such Court for the purpose of inquiry into or trial of 
Court. offence of which such Court can take cognizance 

* Sahib IKn, (1822) 8 Lah. 115; * Palaniandy Goundan^ (1808) 82 

Bamchandra Narhar^ (1948) 45 Bom. M^d. 218. 

L. R. 862. * EodAe, (1889) 12 All. 66. 

Mahmud Khan^ [1945] Nag. 419* * Pir^a Cfopal^ (1884) 9 Bom. 100; 

JVolbii, [1045] Nag. 605, disappnfv- Laakari, (1885) 7 Ad. 858; Opendra 
ing Tukaram, [1080] Nag. 92. Nath v. DukhM, (1886) 12 CaL 478^ 

Patayan^ [1042] Mad. 410. f.b. 

Lekal, (1027) 8 Lah. 570. ** Jbaaraih Bai, (1988) 56 All. 509. 

Omner Sirdar^ (1898) 25 Cal. 868. 
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and which, from the evidence, ma^ appear to have been committed, and 
may be proceeded against as though he had been arrested or summoned. 

{2) When the detention takes place in the course of an inquiry 
under Chapter XVIII or after a trial has been begun, the proceedings in 
respect of such person shall be conunenced afresh, and the witnesses 
re-neard. ^ 


COMMENT. — This section applies to investigations preliminaiy to oommittal 
for a subsequ&t trial and to cases where the trial is actually being proceeded with. 
Compare s. 191. 

As this section provides no express exception such as is contemplated by s. 198, 
it must be read subject to s. 198, and a Sessions Judge has no power to join a person 
as co-accused in the case before him, whether that person happens to attend the 
Court or not, when no inquiry of any sort has been held by a Bfagistrate into the 
<diaiges against him.^ 

1. * Any person.* — The person may be a witness in the case or not. 


352. The place in which any Criminal Court is held for the purpose 
inquiring into or trying any offence shall be 
deemed an open Court, to which the public generally 
may have access, so far as the same can conveniently contain them ; 

Provided that the presiding Judge or Magistrate may. if he thinks 
fit, order at any stage of any inquiry into, oi trial of, any particular 
case, that the public generally, or any particular person, shall not have 
acscess to, or be or remain in, the room or building used by the Court. 


COMMENT. — ^This section gives the Magistrate who tries a case a discretion 
to prescribe the place in which a trial riudl be held. Such a place shall be deemed 
to be an open Court to which the public may have access subject to the orders of the 
trial Magistrate in a particular case that the public or a particsular person shall not 
have access thereto.* This section empowers a Magistrate to exclude the public 
generally or any particular person from the Court-room. The Court has to exercise 
its discretion in proceedings in such matters as ought to be conducted in privacy. 


CHAPTER XXV. 

Of the Mode of taking and recording Evidence in 
Inquiries and Trials. 

353. Except as otherwise expressly provided, all evidence taken 
Bvidenoe to be under Chapters XVIII, SOC, XXI, XXII and XXIII 
taken in presence shall be taken in the presence of the accused, or, 
of accused. when his personal attendance is dispensed with,^ in 

presence of his pleader. 4 

, COMMENT. — This section makes it obligatory that evidence for the prosecu- 
tion and defence Aould be taken In the preseboe of the accused. A trial is vitiated 
by ftulure to examine the witnesses in tl^ presence of the accused. Mere cross- 

> Mir Faith Khan,' [19A2J Kar. U Khemein, [1940] Ran. 122. 

828. 
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esaminetfon Ir the pretence of the aocnted^ie not mifflclentJ 

Chapter XVTIl relates to inquiry into cates triable 1^ the Court of S es sion 
or High Court; ChapterXX, to the trial of summons-cases by Bfagistrates; Chapter 
XXI, to the trial of warrant-cases by Blagistiates ; Chapter XXII» to summaiy 
trials; and Chapter XXIIf, to the trial before High Courts and Courts of Session. 

1« * Personal attendance la dlapenaed with.*— The High Court has power 
to dispense with the attendance of an accused during his trial before it in the Sessions 
on the ground of ill-health.* Similarly, the Sessions Judge has ponder to dispense 
with the personal attendance of an accused and to allow him to appear by pleader 
during the Sessions trial. Such a power may properly be exerciscsl in Ihvour of 
pofdanaaMn ladles.* This decision seems to be of doubtful authority in view of the 
spedflc provisions of s. 271. 

354. In inquiries and trials (other than summaiy trials) under tlua 
Manner of re- Code by or before a Magistrate (other than a Presi- 

eording evidence dency Magistrate) or Sessions Judge, the evidence 
n^de presidency- of the witnesses shall be recorded In ihe following 
manner. 

COBOfENT. — Section 862 provides for the manner in which evidence shonld 
he recorded by a Presidency Magistrate. 

355. (1) In summons-cases tried before a Magistrate other than a 
Record in sum- Presidency Magistrate, and in cases of the offences 

mons-cases and In mentioned in sub-section (1) of section 280, clauses 
«al8 of certain (6) to (nt). both inclusive, when tried by a M^strate 

second class and in all proroedif^ 
Magistrates. under section 614 (if not in the course of a trial), 

* the Magistrate shall make a memorandum of the 

substance of the evidence* of each witness as the examination of the 
witness proceeds. 

(2)^ Such memorandum shall be written and signed by the Magis- 
tiate with his own hand, and shall form part of the record. 

t (S) If the Magistrate is prevented from making a memorandum as 




t) iT«) ■ irmirm •T1 n 5 


shall cause such memorandum to be made in writing from his dictation 
in open Coui t, and shall sign th? same, and such memorandum shall form 
part of the record. 

COMMENT. — ^This section must he read with s. 268 which provides that fai 
cases where no appeal lies evidence need not bt recorded.* 

Scope. — ^This section does not apply to a summary trial.* 

1. * Memorandum of the substance of the evidence.* — In cases Ihlling 
under this section the memorandum is the only record of evidence. There is no 
direction in the (Me as to the language in whidi the memorandum la to he rcooeded. 

Section 862 provides for the manner in which evidence should be recorded by a 
Presidency Magistrate. < ^ 

* Bigan Singhp (1227) 6 Fat. 621 ; * SaiM Chandrm MUra v. Jisn- 

Attu^ (1928) 4 Lah. 876. maiha Naih, (1220) 48 Cal. 280. 

* King, (1212) 14 Bom. L. R. 286. * Afonlu Thnori, (1226) 42 AIL 

* Kandamani Beoi, (1222) 45 Mad. 261. ' 

859. 
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In p i wwiBdl n gn under Chapter X2pCVI (malntenanoe of artves and ehOdren) 
the evidenee takm nmat be leooided in the manner preecilbed by e. 855,* that Is, 
aa in annunons-caees. 

356. (i) In an other trials befcwe Courts of Session and Magis- 
Reoord in trates (other than President Magistrates), and in all 
eaaea outeide pte* inquiries under Chapters XII and XVIlI, the evi* 
aidency-towna. denoe of each witness shall be taken down in writing* 

in the language of the Court by the Abigistrate or Sessions Judge, or m 
his iwesence and hearing and under his personal direction and superinten- 
dence and shall be signed by the Mamtrate or Sessions Judge. 

(2) When the evidence of such witness is given in English, the 
Bvidenoe given Magistrate or Sessions Judge nuiy take it down in 
inEngliah. that language with his own hand, and, unless the 

accused is familiar with English, or the language of the Court is English, 
an authenticated translation of such evidence in the language of 
Court shall form part of the record. 

{2A) IVhen the evidence of such witness is given In any other lan- 
guage, not being English, than the language of the Court, the Magistrate 
<Mr ^ssions Judge may take it down in that language with his own hand, 
or cause it to be taken down in that language in his presence and he^ng 
and under his persona] direction and superintendence, and an authentica- 
ted translation of such evidence in the language of the Court or in 
English shall form part of-the record. 

(J) In cases in which the evidence is not taken down in writing Iqr 
Memorandum Magistrate or Scssiotu Judge, he shall, as the 
^| y. n evidence not examination of each witness proceeds, nu^ a 
taken down by the memorandum of th? substance of what such witness 
deposes; and such memorandiun shall be written 
Judge himself. and signed by the Magistrate or Sessions Judge with 

his own hand, and shall f(»m part of the record. 

(4) If the Magistrate or Sessions Judge is prevented from makii^ 
a memorandum as qbove required, he shml record the reason of ^ 
inability to make it. 

COMMENT. — Except in eases provided for by s. 855, or otherwise specially 
provided for (ss. 117, 488), the evidence in all trials and inquiries before Mai^stintes 
(not Ptesidmiey Magistmtes) should ordinarily be taken down in the language of the 
Court, unless it is given in Bnftlish. Iqr the Magistrate himseif or by someone elaa 
under the direction of the Magistrate. Section 857 enables the Provincial Govern- 
ment to authorise any Sessions Judge or Magistrate to take down the evidence in the 
Rngifah language. 

• Sob-seetton (1).^ — According to the Calcutta High Court the provisions of 
this sub s ect ion are impemtive and non-compliance therewith cannot he condoned.* 
But the AUahabad Hi^ Court is of the opinion that udiere the irregularity in observ- 
ing the statutory tule laid down in Jhis section has not prejudioed the parties or 
occasioned a fltiiure of Justioe, itis curable under s. 887. In this ease the evidence of 
witnrssrs in proqpedinfs under s. 145 was no^reoorded in the vemacuiar. as required 
^ this section but was recorded in English by the Magistmte and it was held ths8 

* KaU Datt v. JDurga Ckanm, (180S) ' * Sadanaada Mandtd v. JMsknu 

SO CaL 851. , Mandai, (1914) 48 Cai. 881. 
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a breach of an Imperative statutory rule of procedure was not enough to vitate 
the whole proceedings and that the irregularity in question was a mere technical 
irregularity which did not go to the root of the trial of the case.* 

1. * Evidence of each witness shall be taken down in writing/ — In each 

deposition should appear the name of the person examined, the name of his or her 
hither, and, if a married woman, the name of her husband, the religion, caste, profes- 
sion, and age of the party or witness, and the village in which he or she resides. 
The proper way of recording evidence is to take it down in the first person, exactly 
as spoken by the witness.* The Judge is not bound to make a verbatim record of 
any particular question and answer. If either side requests him to do so, the Judge 
may in his discretion act accordingly. ^ 

The word witness ** includes complainant. In the Madras Presidenegr the 
complainant Is aloays referred to as the first witness. 

Sub-section (3). — The provisions of this sub-section apply only to cases in 
which the evidence recorded under the first sub-section is not recorded in the 
Magistrate's own hand.* 

357. (i) The Provincial Government may direct that in any dis- 
Language of le- trict or part of a district, or in proceedings before any 
cord of evidence. Court of Session, or before any Magistrate or class 
of Magistrates the evidence of each witness shall, in the oases referred to 
in section 856, be taken down by tiie Sessions Judge or Magistrate with 
his own hand and in his mother-tongue, unless he is prevented by any 
sufficient reason from taking down the evidence of any witness, in which 
case he shall record the reason of his inability to do so and sWl cause 
the evidence to be taken down in writing from his dictation in open 
Court. 

(2) The evidence so taken down shall be signed by the Sessions 
Judge or Magistrate, and shall form part of the lecord : 

Provided that the Provincial Government jnay direct the Sessions 
Judge or Magistrate to 4;ake down the evidence in the English language, 
or in the language of the Court, although such language is not his mother- 
tongue. ^ 

COMMENT. — ^Tbis section empowers the Provincial Government to authorise 
the presiding officers of cstiminal Courts to take down the evidence of witnesses in 
their vernaculars or in English or in the language of their Courts. 

The language in which the plea of the accused is conveyed to the Court by 
the interpreter is the language In which it should be recorded. It Is not essential 
that it should be recorded in the words of the veiy language in which it is made.^ 

358. In cases of the kind mentioned in section 855, the Magistrate 
Option to Magis- may, if he thinks fit, take down the evidence of any 
trate in cam witness in the manner provided in section 856, oi, u 
under section sss. within the local limits of the jurisdiction of such 
Magistrate the Provincial Government has made the order referred to in 
section 857, in the manner provided in the same section. 

* Kalhi V. Bashir Uddin^ * Sadananda Manhai v. Ktialma 

58 All. 172. Mandal, (1914) 42 Cal. 881. 

* Zooifkar Khan, (1871) 16 W. R. ' * Vaimbilee, (1880) 6 Cal. 826. 

(Cr.) 86. 
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Mtode of Mooid- (^) Evulence taken mder section 856 or 

ingevidenoe under section 857 sbhll not oidiiiarily be taken doMm in the 
aeetkm 850 or aeo> form of question and answer, but in the form of a 
narrative. 

. (2) The Magistrate or Sessions Judge may, in his discretion, take 
down, or cause to be taken down, any particular question and answer. 

COMMENT. — The proper and convenient way of recording evidence is to 
take it down in the first person, exactly as spoken by the witness.^ 

360. (I) As the evidence of each witness taken under section 856 
Procedure *fn re- ^ completed, it shall be read over to 

gard to such evi- him in the presence of the accused, if in attendance, 
dence when com- or of his pleader, if he appears by pleader, and shall, 
pleted. if necessary, be corrected. 

(2) If the witness denies tiie correctness of any part of the evidence 
when ^e same is read over to him, the Magistrate or Sessions Judge 
may, instead of correcting the evidence, make a memorandum thereon 
of ^e objection made to it by the witness, and shall add such remarks 
as he thinks necessary. 

( J) If the evidence is taken down in a language different from that 
in which it has been given and the witness does not understand* the 
language in which it is taken down, the evidence so taken down shall be 
interpreted to him in the language in which it was given, or in a language 
which he understands. 


COMMENT. — This section requires tbat the evidence of a witness when com- 
pleted should be read over to him in the presence of the accused or his pleader.* 
The reading of the deposition by the witness him^f is not sufficient.* The object 
of reading over a deposition to a witness is to obtain an accurate record from the 
witness of what he really means to say, and to give him an opportunity of correct- 
ing the words which the Magistrate or his clerk has taken down. The section does 
not make it necessary that*the evidence should be read by the Court itself. 

The accused was convicted by a District Magistrate on a charge of abetment 
of forgery. At the trial the depositions of witnesses were read over to them while 
the case otherwise proceeded, and those of some witnesses were handed to them 
to read to themselves. The Privy Council on appeal held that as there had been 
no actual or possible fhilure of justioe the appeal foiled whether jthe sections of the 
Code had or had not been properly applied ; that the reading over of depositimis 
to witnesses while the case was otherwise proceeding was not a violation of this 
section, the object of which being to secure an accurate record ftom the witness 
of what he meant to say, not to enable the accused or his pleader to suggest correc- 
tions ; that it was however better that depositions, unless merely formal, should be 
read over so that the accused or his pleader could give their undivided attention 
to the matter ; that the giving of the deopsitions to witnesses to read to themselves 
was an irregularity curable under s. 587.* 

Section 884 provides for the recording at the examination of accused per- 

I, 

sons. ^ > 


• * Zotafluxr Khan, (1871) 16 W. R 
(Cr.) 88. 87. • 

* JvoMtk ClMtfuira Mukerjee, (1009) 
88 Cal. 955; AnaUa Ltd Hasra,Jl015) 
42 CaL 057. 


• JegenOra Naih Ghose, (1914) 42 
Cal. 240. 

* AbihU Babman, (1986) 54 I. A. 
«6. 5 Ban. 58, SO Bora. I* R. 818. 
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361. (i) Whenever any evidence IS given in g language not under- 
laterinetatioa of stood by the accused, and he is presmt in penon, it 
cvidenoe to oocus- shall be interpreted to him in Open Cknift in a 
ed or his {deader. language understood by him. 

(3) If he appears by pleader and the evidence is givMi in a language 
other uiau the language of the Court, and not understood the plnulerr 
it abon be interpreted to such pleader in that language. 

(3) When documents are put in for the purpose of formal proof» 
it shall be in the discretion of the Court to interpret as much therm as 
appears necessary. 

363. (7) In every case tried by a Presidoic^ Magistrate in whidi 
Record of evi* an appeal lies, such Magistrate shall either take down 
In Preai. the evidence of the witnesses with his own hand, or 
4eiicy Magistimtes* cause it to be taken down in writing from his dicta^ 
Court*- tion in open Court. All evidmce so takm down shall 

be signed by the Magistrate and shall form part of the record. 

(g) Evidence so taken down shall ordinarily be recorded in the 
fdwm of a narrative, but the Magistrate nuty, in his discretion, take down, 
or cause to be taken down, any particular question or answer. 

{2A) In every case referred to in sub-section (1), the Magistrate 
shall make a memorandum of the substance of the examination of the 
accused. Such memorandum shall be signed by the Magistrate with his 
own hand, and shall form part of the record. 

(3) Sentences unless they are sentendes of imprisonment ordered to 
run fxmcurrently passed under section 85 on the same occasion shall, 
for the purposes of this section, be considered a» one sentence. 

(3) In cases other than ^ose spmiied in sub-section (i), it shall 
not TO necessary for a Presidency Mi^ttate to record the evidence or 
frame a <diarge. ' 

COMMENT# — This section piovldes that where a Presidency Magistrate 
passes appealable sentences the evidence must be fhll^ fecorded. 

fn virtue of sub-sectioa (4) he is not bound to record the evidence or Ikame 
a cduiTge in non*appealab]e cases. His right to refuse to record evidence is absidute.^ 

The practice of prosecution not to inform the Presidency Magistrate about 
previous convictions of an accused person before his trial is salutary as it is founded 
on the desire of the prosecuting authorities to see that the accused has foir play. 
But they may indicate to the Biagistrate, in a case in which he is not bound to take 
evidence but where the accused has previous convictions^ that they think that the 
ease is one in which it is desirhble that the evidence should be recorded. An idtl* 
mation of that Bort cannot prejudice the trained mind of a Magistrate and the 
difficulty of finding, after he has tried the case, that he ouj^t to have recorded evi* 
dence can be saved. Where the Magistrate Las tried a case wfthout reciording the 
evidence and he finds that a longer sentence than sbc months ought to be passed 
he should record the evidence afresh.* ^ 

* D^Snusuh (tfiSl) 84 Bom. B. R.^ ■ Ahmad, (1864) 86 Bmn. 

286, 66 Bom. 800. 1126. 


L. Ra 
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363. When a Sessions Jud^e or Magistrate has recorded the evi- 
Remarks respect* dence of a witaess, he shall also record such remarks 

demeanour of (if any) as he thinks material respecting the demea- 
witness. witness whilst under examination. 

COMMENT. — The object of this section is to give to the appellate Court 
some aid in estimating the value of the evidence recorded by another Court. A 
Judge may note the demeanour of a witness whilst under examination, but it is 
generally unsafe to pronounce an opinion on tlie credibility of the witness until 
the whole of his evidence has been taken. The demeanour of the witness under 
other circumstances ought not to be taken notice of by the Judge. 

36.4« ( i) Whenever the accused is examined by any Magistrate, or 
Examination of by any Court other than a High Court established 
accused how re- by Royal Charter or the Chief Court of Oudh, 
the whole of such examination, including every 
question put to him and every answer given by him, shall be recorded in 
full,^ in the language in which he is ^amined, or, if that is not practic- 
able, in the language of the Court or in English :* and such record shall 
be shown or r^id to him, or, if he does not understand the languagein 
which it is written, shall be inte^reted to him in a language which he 
understands, and he shall be at lil^rty to explain or add to his answers. 

{2) When the whole is made conformable to what he declares is 
the truth, the record shall be signed by the accused* and the Magistrate 
or Judge of such Court, and such Magistrate or Judge shall certify under 
his own hand that the examination was taken in his presence and hear- 
ing and that the record contains a full and true account of the statement 
made by the accused. 

( J) In cases in which the examination of the accused is not record- 
ed by the Magistrate or Judge himself, he shall be bound, as the 
examination proceeds, to make a memorandum thereof in the language of 
the Court, or in Englisli, if he is sufficiently acquainted with tlie latter 
language ; and such memorandum shall be written and signed by the 
Magistrate or Judge with his own hand, and shall be annexed to the 
record. If the Magistrate or Judge is unable to make a memorandum 
as above required, he shall record the reason of such inability. 

(4) Nothing in this section shall be deemed to apply to the exa- 
mination of an accused person under section 268 or in the course of a 
trial held by a Presidency Magistrate. 

COMMENT. — This section relates to the examination of an accused peraop 
aud it declares in what manner such examination shall be conducted and recorded- 
It applies only to the examination of the accused in inquiries and trials. It docn 
no^ govern investigations. 

The examination of an accused under this section is subject to the purpose 
referred to in s. 842, viz., ** to enable him to explain any circumstancses appearing 
against him to shew that he is guilty. 

An accused person cannot •properly be examined at the commenoement of 
an inquiry or trij^, and before any evidence^ has been taken, for there is nothing 
before the Court which he can be called upon to explain.* 

* tUmgi, (1886-87) 10 Mad.. 293. fSagal Samiba, (1898) 21 Cal. 048. 

• UfaaOMtnt, (^891) 18. AU. 845; 
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Evidenoe of the Magistrate recording the oonfesston is inadmissible to cure 
the defects therein.^ 

1« * Ereiy queattpn put to him and every answer given by hlm« shell 
be recorded In full. * — This is of great importance^ for a statement made in answer 
to a question put may have a different meaning if considered without suidi question. 

In the absence of any such questions the oonfossion is inadmissible under 
this section. When questions have in tacit been put, the failure to record them by 
the Biagistrate is curable under s. 588, provided that the error has pot prejudiced 
the accused in his defence on' the merits. But if the questions were not put at 
all, the confession was not duly made and s. 588 does not apply.*, Section 588 
renigves defect of form, but not a defect of substance.* 

2. * In the language In which he is examined, or. If that is not practi* 

cable, in the language of the Cfourt, or in English.* — Ordinarily, the statement 
idtunild be recorded in the language in which the accused was examined. The 
object in view is to obtain the words used by the accused, and by this means to 
learn the meaning of what he may have said. If it is not practicable to record the 
examination in the language in which it is made. It may he recorded in the language 
of the Court or in English. Where the statement is made in a foreign language 
unknown to the Court, the language In which that statement Is conveyed to the 
Court by the Inteipre^er is the language in which the statement should he recorded.* 
Where the Magistrate recorded in English a statement made in Urdu and the Court 
officer recorded it in Bengali, the language of the Court, the latter was treated as 
the record and the former as the memorandum.* Where a confession was recorded 
in English and not in the language in which it was made, it was held that though 
the Magistrate could have recorded the confession in the language in which it was 
made and the provision of this sub^aection had not been folly complied with, it was 
a defect whidi was curable under s. 538 of the Code.* 

Sub^aection (2). — ^There is nothing in the Code which necessitates a Magis- 
trate to take down the statement of the accused with his own hand. It is enough 
If he appends a certificate that the examination was conducted in his presence and 
hearing, and contains acc|imtely all that was stated ty the accused person.* In 
awdi a case he must make a memorandum as stated in sub-s. (J). 

3k * Signed by the accused.* — ^Where an accused person cannot sign his 
name his mark is sufficient for the requirements of this section. The record of 
confession must bear the signature of accused, otherwise It is not admissible in 
evidenoe.* 

365. Every Hig:h Court established by Royal Charter and the 
Chief Court of Oudh shall from time to time. 
Record of eyU |^y general rule, prescribe the manner in whiesh 
^ evidence shall be taken down in cases coming before 

the Court, and the evidence shall be taken down in 
accordance with such rule. 


i' 


* Ndutm, [1WI7] Nag. 268. 

■ Sankam^a, (108^ Nag. 416. 


* Ktmmudu Bnkman, (1988) 19 Pftt. 
801; Sou Min, |1009j Kao. 87. ' 

« VaimMM, (1880) S Cal. 826. 


■ LalOtand, (1891) 18 Cal. 540. 564.' 

* Komnu^ Brahman, sup. 

V SMoya, (1876) 1 B<»i. 210. 

* tap. 
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CHAPT^ER XXVI. 

Of the Judgment. 

366. (J) The judgment in every trial in any Criminal Court of 
Mode of deliver- original jurisdietion shall be pronounced.^ or the 
log Judgment. substance of such judgment shall be explidned. — 

(a) in open Court* either immediate^ after the termination of the 
trial^ or at»some subsequent time of which notice shall be given to the 
partly or their pleaders, and 

(h) in the language of the Court, or in some other language which 
the accused or his plrader understands ; 

Ptoyided that the whole judgment shall be read out by the presiding 
Judge, if he is requested, so to do either by the prosecution or the 
defence. 

(?) The accused shall, if in custody, be brought up. or. if not in 
custody, be required by the Court to attend, to hear judgment delivered, 
except where his personal attendance during the trial has been dispensed 
with and the sentence is one of fine only or he is acquitted, in either of 
which cases it may be delivered in the presence of his pleader. 

(3) No judgment delivered by any Criminal Court shall be deemed 
to be invalid by reason only of the absence of any party or his pleader 
on the day or from the place notified for the delivery thereof, or of any 
omission to serve, or defect in serving, on the parties or their pleaders, or 
^y of them, the notice of such day and place. 

(4) Nothing in this section shall be construed to limit in any way 
the extent of the provisions of section 587. 

COMMENT. — This section provides for the manner in which a judgment is 
to be delivered. The next section declares what a Judgment should contain. 

** Judgment ’* means (he expression of the opinion of the Judge or M^s- 
txate arrived at after due consideration of the evidence and of the arguments.^ 
Judgment means a judgment of conviction or acquittal, but not an order of dis- 
charge under s. 200 or a 2S8.* 

1. * Shall be pronounced.' — That is. shall be read out in open Court. 

2. ' In open €k>urt.* — If a Judge dies after writing his judgment but before 

delivering it in open Court, the judgment Is not to be considered as a judgment, 
but merqly as an opinion. No expression of opinion by a Judge becomes a judg- 
ment until it is pronounced.* ^ 

3. * After the termination of the trial.' — ^The legality or illegality of a judg- 

ment in consequence of its delivery after sentence is passed, is a question which 
can only be answered according to the fhets of each case. Where no material 

piojudiee is caused, the omission to write a judgment at the time of the passing 

of the sentence cannot be regarded as an illegality. It Is a mere illegality cured 
by 8. 687.* The Allahabad and the Madras High Courts have held that the sentence 
is illegal if there is no written judgm^t when it is passed."* The Calcutta Hi^ 

> Ikunu Seruguai v. Sridhear Jh^ioar, Shaw, (1870) 18 W. R. 800. 

"(1808) 21 Cal. VI, 127. «* Thaver /ssq/i Horse. (1011) 18 

* Dwarka Naih v« Beni Madhab, Bom. L. R. 086. 

(1001) 28 Cal. 662; Maheewam Kon^ < * HargMnd, (1802) 14 AIL 242; 

(1008) 81 Mad. 648. • iBandann Aiehigg^a, (1008) 27 Mad» 

* Nundeepui ^ahia v., Alemander 287. 
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Court faas held that such a sentence is not iUegal if there is no failure of justice.* 

367. (i) Every such judgment shall, except as otherwise ex- 
Language of pressly provided by this Ck>de, be written by the 
Judgmnt. Contents presiding officer of Court or from the dictation of 
of Judgment. such presiding officer in the language of the Court, or 

in English ; and shall contain the point or points for determination, the 
decision thereon and the reasons for the decision ;* and shall be dated 
and signed by the presiding officer in omn Court* at the time of pronounc- 
ing it and where it is not written by the presiding officer with his own 
hand, every page of such judgment shall be signed by him. 

(2) It shaU specify the offence (if any) of which, and the section 
of the Indian Penal Code or other law under which, the accused is 
convicted, and the punishment to which he is sentenced. 

( 3 ) When the conviction is under the Indian Penal Code and it is 
Judgment in al- doubtful under which of two sections, or under which 

teraative. of two pat^ of the same section, of that Code the 

offence falls, the Court shall distinctly express the same, and pass judg- 
ment in the alternative. 

( 4 ) If it be a judgment of acquittal, it shall state the offence oi* 
which the accused is acquitted and direct that he be set at liberty. 

(d) If the accused is convicted of an offence punishable with death, 
and the Court sentences him to any punishment other than death, the 
Court shall in its judgment state the reason why sentence of death was 
not passed : 

Provided that, in trials by jury, the Court need not write a judgment, 
but the Court of Session shall record the heads of the charge to the jury. 

(6) For the purposes of this section, an order under section 118 or 
section 128, sub-section (J), shall be deemed to be a judgment. 

COMMENT. — 1. * Points for determination, the decision thereon and 

the, reasons for the decision.^ — ^Every Judgment of a criminal Court must con> 
tain a clear statement of the points for aetennination, the decision thereon, and thi* 
reasons for the decision. It should state sufficient particular to enable a Cmirt 
of appeal to know what fsusta are proved and how.* A* judgment has not to be 
a resume of the entire evidence or a discussion of the relevancy of all the evidence. 
A Court is entitled to select such evidence as it considers important and sufficient 
to prove the point in issue.* An exception has been made in regard to judgments 
in summary trials (see ss. 268, 264, 265), and judgments of Presidency Magistrate. 
(s. 270). 

Where the judgment shows that the presiding Judge or Magistrate has perused 
the evidence, heard arguments, and come to an independent opinion on the merits 
of the case, it will not be set aside although it does not strictly comply with the 
provisions of this section unless there is some reason to believe that there has fatoi 
a fidlure of justice*. 

Where the statement of points for determination and the feasons for the deci- 
sion were not prepared until three weeks atUr th^ pronouncement of the judgment 

* Tilak Chandra v. Baiaagomeff, Hussain, [1046] Nag4.441. 

(1806) 28 Cal. 502. * Jhabwala, (^1088) 55 All. 1040. 

* Dhumnya, (1805) Unrep. Cr. Ci * Tipparma Karigatt Bom. 

888, Cr. R. No. 76 of 1805 ; Shankar; R. <1110. 

<1015) 17 Bom. L. R. 800 ; Moiwmmad « % 
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m open Court, it was held that the Refect vitiated the oonvicticm.^ • 

An order of discharge is not a Judgment and no reasons are necessary where 
such an order is passed, but it is desirable that the Magistrate should record his 
reasons for -discharge.* 

Appellate Court's Judgment. — ^This section applies to a judgment of an 
appdlate Court.* Where a Judgment of an appellate Court stated merely that the 
lower Court's order contained a fhll statement of fiscts, its application of evidence 
was oorreett^and the appellant's pleader's arguments were not convincing, it was 
held that the judgment failed to satisfy the requirements of this section, and the 
irregularity Vitiated the Judgment.* So long as the appellate Court writes a Judg- 
ment from which the High Court can gather what the decision really was, that is, 
in general, sufficient compliance with this section.* 

2. * Shall be dated and. signed by the presiding officer in open Court.* 
— An omission to sign and date a Judgment by a Magistrate in open Court at the 
time of pronouncing it amounts to a mere irregularity curable by s. 587.* A Bfagis- 
trate has discretion to date', sign, and pronounce his predecessor's judgment if a 
new trial is not demanded.^ 

The provisions regarding dating and signing of written Judgments do not 
apply to a High Court. Section 425 requires that the judgment of the High Court 
should be oertffied to the Court below.* * 

3. ' Shall record the heads of the charge to the Jury.' — ^The charge to 
the Jury must be a substitute for a judgment. The heads of charge need not be 
meticulous or lengthy but must give accurately the substance of what the Judge 
said to the Jury so that the High Court may, if occasion arises, be able to ascertain 
from the record whether the law and the facts relative to the case were foirly and 
properly put to the jurors.* 

368. (i) When any person is sentenced to death, the sentence 
Sentence o f shall direct that he be hanged by the neck till he is 

death. dead.^ 

_ ^ * ( 2 ) No sentence of transportation shall specify 

po^SSon^^^*"^”** ^ whiA the place the person sentenced is to be 

' transported. 

COMMENT. — Ca^tal sentences aie passed by Sessions Judges subject to 
confirmation by the High Court. As to submitting a sentence of death for con- 
firmation, see Chapter XXVII, and as to execution of such a sentence, see. s. 38, 
and s. 388, infra. 

1. ' That he be hanged by the neck till he is dead.* — ^These words should 

be inserted in the sentence. 

369. Save as otherwise provided by this Code* or by any other law 
Court not to al- for the time being in force or, in the case of a High 

bp Judgment. Court established by Royal Charter, by the Letters 

Patent of such High Court, no Court, when it has 'sign^ its judgment. 


* Jhari,Lal, (1929) 9 Pat. 904.. 

* NeM Fakirat (1907) 9 Bom. L. 

• R. 250. 

* Jamaii ilftoiciS;, (1907) 85 Cal. 

* SSuamukh^ (1980) 32 Bom. h. R. 

858. ' * 

•^AbOui EaUfOdn, (1985) 62 CaL^ 


749. 

* Mahomed Hayet MuUa, (1929) 
7 Ran. 870. 

PiSof, (1916) 40 Blad. 

108. 

708 : Bivm Sin^ (1825) 4 Alt. 028. 
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shall alter or review the same,* exoeptfto correct a clerical error.* 

COMMENT.^ — Any alteration of a Judgment not sanctioned by this section 
is a nullity, and this section forbids any alteration of a Judgment after it has been 
signed. As soon as the judgment is signed, it becomes final and the Court infitneHia 

Where a Sessions Judge or Magistrate once sentences an offender to pay a 
fine but omits through oversight to pass a sentence in defeult of payment of fine, 
it is not open to him to pass such sentence subsequently. The proper course is 
to submit the proceedings to the High Court.” 

1. * Save aa otherwise provided by this Code.* — This expression refers 
to 88. 895, 484 and 484 of the Code and not to s. 561A.” 

2. * Alter or review the same.* — ^The Court has no power to alter 4>r review 
its Judgment after it is signed. The same principle holds good in respect c»f final 
orders which are of the nature of judgment.” There are, however, two sections 
in the Code (viz., 805 and 484) whic^ permit a Court to revise its own order. 

This section does not empower the High Court to revise or review Ha Judg- 
ment in a criminal appeal or revision after it has been pronounced and signed,” 
except in cases where It was passed without jurisdiction or in defeuH of appear- 
ance without an adjudication on the merits or to correct a clerical error.” The 
High Court can alter or review its judgment belbre it is signed.” Where after a judg- 
ment had been pronounced but before it had been typed or signed it was discovered 
that the defence had relied on an inaccurate copy of a notification showing that the 
Special Judge by whom the case had been tried had no power to try It and the 
High Court directed a de novo hearing, it was held that it was wrong to say that the 
former judgment, having been pronounced by the Hi^ Court was final, and that 
the Hlg^ Court was not competent to re-hear the appeal.” Section 561A does not 
modify this section so as to give a general and undefined power of review of judg- 
ment ; nor was such a power inherent in the High Court.” The only remedy is to 
move the Provincial Government to exercise its powers where the accused has been 
prejudiced.^” Where a casg is disposed of merely for defeult of appearance, or an 
order Is passed to the prejudice of the acScused, and by mistake or inadvertence no 
opportunity was given him to be heard, the High Court may review the same.^” 

3. * Clerical error.* — ^This means mistake in copying or writing. 

370. Instead of recording a judgment in manner hereinbefore 
Presidency Ma- provided, a Presidency Magistrate shall record the 
gistrate's judgment, following particulars : — 

(а) the serial number of the case ; 

(б) the date of the cKimmission of the offence ; 

(c) the name of the complainant (if any) ; 

” Sahodai Miron, (1895) ' Unr^. (1922) 48 Biad. 882; Hqfu, (1928) tO 
Cr. C. 804, Cr. R.^No. 62 of 1895. Lah. 1 ; KutM Lai, sup. 

” Dhondi Nathaji, (1921) 28 Bom. ” Sardar biwan Singh, [1986] Nag* 
L. R. 846 ; Cfaneah Bamakriahna, (1897) 99.. « 

28 Bom. 50. * Amodini Daaee v. Daraan, (1911) 

” KmM Ltd, (1984) 56 All. 990. 88 Cal. 828. i 

” Haa&d Butdt, (1897) 22 Bom. • Mofem Singh, (1048) 28 Pat. 28. 

949 ; Ltoman Boo, [1940] Nag. 267. ” Bunioan* Ltd, (1985) 57 Ail. 867. 

” Oodai Roafcl, (1866) 5 W. R. i JDtdtu Baui, (1988) 61 Cal. 155; 
(CrJ 61 (65), FJ». s JFom, <1885) 10 ^ Rtcq/f Lai, sup. 

Bona. 176, F.B.; Xunhammad ^ Htgab AU, (IIRS) 46 Gal. 60. 
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(d) the name of the aocuse4 person, and (except in the case of 4 in 
European British subject) his parentage and residence ; 

(e) the offence complainea of or j^oved 

(/) the plea of the accused and Ira examination (if any) ; 

(g) the final order ; 

(h) the date of such order ; and 

(t) in all cases in which the Magistrate infli<^ imprisonment, or 
fine exceeding two hundred rupees, or both, a brief statement of the 
reasons for the conviction. 

COMMENT. — The terma of this section are not abrogated by s. 441, which 
merely allows the Presidency Magistrate to supplement the reasons which have 
been already recorded under this section. If the statement submitted under s. 441 
discloses sufficient grounds for the decision, the defect in not recording reasons 
under this section may be excused under s. 587, if no substantial fhilure of Justice 
has occurred.^ 

Summary trial procedure does not apply to a trial before a Presidency Blagis- 
trate. Sections 268, 264, 862 and this section Jay down the procedure which such 
a Magistrate has to follow. 

Clause (1). — ^This clause requires a brief statement of the reasons for con** 
viction because the High Court may know the Magi8trate*s reasons if the record 
Is called for on revision.* There must be a substantive sentence of imprisonment 
under this clause and not a sentence In default of payment of fine.* 

Where a fine below two hundred rupees is inflicted no brief statement of the 
reasons for conviction is necessary ; but, in the event of a written judgment by 
the' Presidency Magistrate, he should come to proper findings in support of the 
coQviction.* 

371. (jf) On the application of the accused a copy of the judg- 
Copy of Judg> nient, or, when he so desires, a translation in his own 
ment, etc., to be language, if practicable, or in the language of the 
given to accused Court, shall be given to him without delay. Such 
on application. copy shall, in any case other than a summons-case, 
be given free of cost. « 

(2) In trials by jury in a Court of Session, a copy of the heads of 
the charge to the jury shall, on the application of the accused, be given to 
turn without delay and free of cost. 

(3) When the accused is sentenced to death by a Sessions Judjge, 
Case of person such Judge shall further inform hfm of the period 

sentenced to death, within which, if he wishes to appeal, his appeal 
should be preferred. 


^ 372. The original judgment shall be filed with the record of pro- 
* . , ceedings, and, where the original is recorded in a 

to'i^trai^^ different Icuiguage from that of the Court, and the 

• ' accused so requires, a translation thereof into the 
language the Court shallJiie ddded to such record. 


* JDervM HiAaiftt (1622) 46 Mad. 800; Dervish fiiMisala, sup. 

258. * Mateeram v. Belaa^am, (1686) 

* Yaeoab v. Adamson^ (1886) 18 il4 CaJ. 174. 

GaL 272; Emaman, (1004) fiCl Cal. f * NishikanUt Chaitetji, (1082) 60 
kSnx ^Shankar, (1015) 17 Bom. L. R. Cal. 656. 
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Court of Session 
to send copy of 
finding and sen- 
tence to District 
Bfagistrate. 


Of the Submission of Sentences for Confirmation. 

374. ^Vhen the Court of Session passes sentence of deaths the 

Sentence of proceedings shall be submitted to the High Court 

death to be sub- and the sentence shall not be executed unless it is 
mitted^ by Court confirmed by the High Court, 
of Session. 

COMMENT. — It is only in cases in which a sentence of death has been possc^rl 
that the Judge should refer the proceedings to the High Cmirt ; and the High Court 
can only deal with them as a Court of reference.. It is the practice of the High 
Court to be satisfied on the Ihcts as well as the law of the case, that the conviction 
is right, before it proceeds to confirm the sentence.^ The High Court has to come 
to its own independent conclusion as to the guilt or innocence of the accused, in- 
dependently of the verdict of the jury or of the opinion of the Judge. Though the 
High Court is not bound by the verdict of the Jury it attaches greatest possible weight 
to the verdict if it answers a reasonable test.^ 

375. (i) If when such proceedings are submitted the High Court 

thinks that a further inquiry should be m^e into, 
Anther inquiry to or additional evidence taken, upon, any ^int bearing 
be made ^ or addi- upon the guilt or innocence of the convicted person, 
tional evidence to it may make such inquiry or take such evidence itself, 
be taken. direct it to be made or taj(en by the Court of 

Session. 

( 2 ) Such inquiry shall not be made nor shall such evidence be 
taken in the presence of jurors or assessors, and, unless the High Court 
otherwise directs, the presence of the convicted person may be dispenseii 
with when the same is made or taken. . 

( 3 ) When the inquiry and the evidence (if any) are not made and 

taken by the High Court,* the result of such inquiry and the evidence 
shall be certified to such Court. ^ 

COMMENT. — ^This section is similar in its terms to s. 428 rdating to appeals 
whidt has been extended by s. 489 to cases before the High Court on revision. 

Power of High 3^^* Submitted under section 874, 

Court to confim whether tried with the aid of asses^rs or by ju^,« 
sentence or annul ’ the High Coiirt — 
conviction. 

* Abdul Kazakh (ISM) XJnrep. Cr. * Binawndra Chmdra Parntr, (1986) 
C. 716, Cr. R. No. 42 of 1894. . 68 Cal. 929. 


373. In casq? tried by the Court of Session, 
the Court shall forward a copy of its finding and 
sentence (if any) to the District Magistrate within 
the local limits of whose jurisdiction the trial was 
held. 


CHAPTER XXVII, 
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(а) may confirm the senteaoe, or pass any other sentence warrant- 
ed by law, or 

(б) may annul the conviction, andconvict the accused of any ofibnce 
of wUch the Sessions Court might have convicted him, or order a new 
trial on the same or an amendra charge, or 

(e) may acquit the accused person : 

Provided that no order of confirmation shall be made under this 
^tion until the period allowed for preferring on appeal has expired, or, 
if an appe^ is presented witiun such period, until sucn appeal is disposed 
of. 


COMMENT. — ^The High Court has power to interfere with the verdict if it 
is perverse, or if evidence has been improperly admitted or excluded, or if there 
is misdirection by the Judge. . It is bound to go into the fects and the law in a 
case submitted for confirmation of a sentence of death. Its power is not limited 
as in appeal.^ 

The Federal Court has power where there has been inordinate delay jp executing 
death sentences in cases which come before it, to substitute a sentence of trans- 


.portation for life on account of the time fector alone, however right the death sen- 
tence was at the time when it was originally imposed ; but this is a jurisdiction 
whidi the Court would be slow to exercise as it very closely entren<^s upon the 
powers and duties of the executive in regard to sentences imposed by Courts.* 

377. In every case so submitted, the confirmation of the sentence. 

Confirmation or sentence or order passed by the High 

new sentence to Court, shall, when such Court consists of two or more 
be signed by two Judges, be made, passed and signed by at least two 
Judge.. of them. 

378. When any such case is heard before a Bench of Judges and 
Procedure i n such Juc^es are equally divided in opinion, the case, 

case ^ of difference with their opinions thereon, shall be laid before an- 
of opinion. other Judge, and such Judge, after such hearing as he 

thinks fit, shall deliver his opinion, and the judgfaient or order shall follow 
such opinion. 

COMMENT. — ^Tlfe same provision is made by s. 429 for similar contingency 
on the hearing of an appeal, and s. 420 has been applied by s. 480 to cases heard 


on revision. 

379. In cases submitted by the Court of Session to the High Court 

Proc^ure i n confirmation of a sentence of death, the pro- 

cases submitted to per officer of the High Court shall, without delay. 
High Court for after the order of confirmation or other order h^ 
conflnnation. been made by the High Court, send a copy of the 

order, under the seal of Hie High Court and attested with ms official 
Signature, to the Court of Session. 

380. Where proceedings are submitted to a Magistrate of the 

Procedure ' *in class or a Sub-divisional Magistrate as provided 

by seetiotl 562, such Magistrate may thereupon 

K .SS such sentence or make such order as he might 
ve passed or made if the case had originally been 
heard by him, >nd, if he thinks further inquiry or 
(1015) It Bom/ * Piare Duaadh, [1044] F. C. R. 61. 


cases submitted by 
Mi^stiate no^em- 
power^ to act 
under section 562. 


* Dqfi Yeaaba^ 
L. ,R. 1072. 
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additional evidence on any point to be neoessavy* he may make such 
vinquiry or take such evidence himself or direct su^ inquiry or evidence 
to be made enr taken. 

COMMENT. — This section provides the procedure to be followed -whin a 
Magistrate not empowered under s. 562 is of opinion that a first ofCender diould 
be dealt with under the provisions of that se^on. 

There is a dear differenoe between s. 846 and this section. When a Blagfstrate 
submits proceedings under s. 840» he does not convict but merely expresses the 
opinion that the accused is guilty. The order whidi a Magistrate Is pmnitted to 
pass under this section can only be such an order as can be passed upeui a exmvioted 
person.^ 


CHAPTER XXVIII. 

Of Execution. 

381. When a sentence of death passed by a Court of Session is 
Execution o f submitted to the High Court for confirmatiem, such 

order passed under Court of Session shall, on receiving the order of con- 
section 676. firmation or other order of the High Court thereon, 

cause such order to be carried into effect by issuing a warrant or taking 
such other steps as may be necessary. 

COMMENT. — If the sentence of death is confirmed, a warrant in the Ibrm 
given in Schedule V (No. xxxv) is issued to the jailor. 

382. If a woman sentenced to death is found to be pregnant, the 
Postponement of High Court shall order the execution of the sentence 

capital sentence on to be postponed, and may, if it thinks fit, commute 
pr^ant woman. the sentence to transportation for life. 

COMMENT. — The Court is the. only judicial tribunal in which the law 

has vested the powers of postponing the execution of a sentence of death csonfirmed 
by it.* This is an instance of a <»8e contemplated by s. 869 fh whicdi the High Court, 
after signing or passing judgment, may alter or review the same. 

For form of warrant after a commutation of sentence, see Schedule V, No. 
xxxvi. 

383. Where the accused is sentenced to transportation or imprison* 

Execution of cases other than those provided for by 

sentences of trans- section 881, the Court passing the sentence shall 
portation or impri* forthwith forward a warrant to the jail in which he is, 
sonmenb in other or is to.be, confined, and, unless the accused 4 
^ already confined in such jail, shall forward him to 
such jail, with me warrant. 

384. Every warrant for the execution of a sentence of imprison* 
Direction of ment shall be directed to Ihe officer in charge of the 

warrant for exe- jail, or other place in which the prisemeMs, or is to be, 
"coidSned, 

* Public PraseeuMor v. Qurappa \ • 2 Weir 441, 

Naidu, (1988) 67 Blad. 88. ^ ^ 
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COMMENTi^ — A aetMumte wam^ abould be laaiied in the csae of cadi pal* 
aoner and n definite period of fanpmonment riioald be atated.* 

Wanaot wHh 386. 'Wfien the prisoner is to be confined in s 
whom to be lodg* jaU, the fraxrant shall be lodged with the jailor. 

ode 

386. (/) Whenever an offender has been sentenced to pay a fine, 
Wonont tat levy the Court passing the sentence may take action fSor 
of Aoe* * the recovery of m fine in either or both of the f<d‘ 

lovHng warn that is to say, it may — 

(a) asue a warrant for the levy of the amount by attachment and 
sale of an^ moveable property belonging to the offender 

(b) issue a warrant to the CoUector of the District authorizing him 
to realise the amount by execution according to civil process against the 
moveable or immoveable property, or both, of the defaulter : 

Provided that, if the sentence directs that in default of payment of 
the fine the offender shall be imprisoned, and if such offender hu under- 
gone the whole of such imprisonment in default, no Court shall issue such 
warrant unless for special reasons to be recorded in writing it considers it 
necessary to do so. 

(2) The Provincial Government may make rules regulating* the 
manner in which warrants under sub-section (1), clause (a), are to be 
executed, and for the summary determination of any claims made by any 
person other than the offmder in respect of any property attached in 
execution of such warrant. 

(3) W^ere the Courts issue a warrant to the Collector under sub- 

section (i), clause (i), such warrant shall be deemed to be a decree, 
and the Collector to be the decree-holder, within the meaning of the 
Code of Civil Procedure, 1908, and the nearest Civil Court by which any 
decree for a like amouqjb could be executed shall, for the purposes of the 
said Code, be deemed to be the Court which passed the decree, and all 
the provisions of that Code as to execution of decrees shall apply 
accordingly : , 

Provided that no such warrant shall be executed by the arrest or 
detention in prison of the offender. 

COMMENT. — Thii section applies when an offender is sentenced to pay 
a fine under the Indian Penal Code. See ss. 68-70 of the Indian Penal Code. Fine 
could be recovered by distress and sale of both moveable and immoveable property ; 
and a Court is not to issue a warrant of distress^ if the offender has undergone the 
imprisonment in deihult of payment of flney unless for special reasons to be recorded 
io writing. 

In general an offender ought not to be required both to pay the fine and to serve 
the sentence in defhult.* 

Siib-aectlon (1), cL (a). — The warrant issued by a Court passing a sentence* 
tinder this section? to recover fine firom an offender is to be deemed as a decree 
« Ibr certain purposes only* and is executed according to the mode laid down in the 
Civil Procedure Oode» 1908* but s. 48* Civil ihocedure Code* does not apply to sudi 
a warrant. The period during which such a warrant could be executed is governed 

* Hcraee Lifatt, (1868) 28 Oad. 286, / * Digambar Bhaoanhit (1884) 89' 

WtMa '' Bom. L. R. 98, 68 Bom. 860. 
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by 8. 70 of the Indian Penal Code and not by ^ Indian Limitation Act. A daricbast 
filed after six years to recover fine by sale of immoveable property of the offender 
iBp therefore* time-baned under s. 70. Indian Penal Code.* 


1. * Belonfilnfi to the offender.* — ^The words do not mean belonging ex- 

clusively to the offender. According to the Bombay High Court the diaie of the 
accused in the movable property of a joint Hindu family of which he is a member 
can be attached.* The Patna and the Calcutta High Courts have held that such 
a share cannot be attached.* The Patna High Court has subsequently held that 
an application \>y the members of a joint Hindu family for a reftmd of money be- 
longing to the joint family and attadied under sub-s. (i) (o) for the levy of a fine 
imposed upon an individual member of the family is not maintainable after the 
money realised is credited to ^e Crown.* 


Effect 

warrant. 


of such 


387. A warrant issued under section 886* sub-section (1), clause 
(a)* by any Court may be executed within the local 
limits of the jurisdiction of such Court* and it shall 
authorize the attachment and sale of any such pro- 
perty without such limits* when endorsed by the District Magistrate or 
Chief Presidency Magistrate within the loal limits of whose jurisdiction 
such property is found. 


Suspension of 38S. (1) When an offender has been sen- 

execution of sen- tenoed to fine only and to imprisonment in default 
fence of imprison- of payment of the fine* and the fine is not paid forth* 
with* the Court may— 

(a) order that the fine shall be payable either in full on or before 
a date not more than thirty days mm the date of the order* oi in 
two or three instalments* of which the first shall be payable on or before 
a date not more than thirty days from the date of the order and the 
other or others at an interval or at inter\’'als* as the case may be* of 
not more than thirty days* and 

(b) suspend the execution of the sentencb of imprisonment and 
release the offender* on the execution by the offender of a bond* with 
or without sureties* as the Court thinks fit, conditioned for his appear- 
ance before the Court on the date or dates on or Before which payment 
of the fine or the instalments thereof* as the case may be* is to be made ; 
and if the amount of the fine or of any instalment, as the case may be* 
is not realised on or before the latest date on which it is payable under 
the order* the Court may direct the sentence of imprisonment to be 
carried into execution at once. 

(2) The provisions of sub-section (1) shall be applicable also in 
any case in which an order for the payment of money has been made 
on non-reoovery of which imprisonment may be award^ and the mon^y 
is not paid forthwith ; and* if the person against whom the order has 
been made* on being required to enbsr into a bond such as is referred to 
in that sub-section* fails to do so* the C^urt may at once pass sentence 
of imprisonment. « 


' CoUeetoT of Broach v. OchhaoM * Bajendra PraoaJ^ JIfferir* (1282) 
BkikakUt (1240) 4«B Bom. L. R. 122* 12 Pat. 29, f.b. ; PramaOuMoodum 

[19411 Bom. 147. V Bay, (1988) 60 Cal. 982. 

* Shivling^xppa v. GurUngaoa, (1925) > * Sumy Narain Prasad Sin^, (1988) 

27 Bom. L. R. 1368* 49 Bom. 906. 18 Pat. 817* 8.B. ' 
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COMMENT. — Sab-sectioD (J) empowett the Court to give time, not mcoeeding 
thirty deys, to an offender who hae Ween eentenced to pay a fine. If the fine is 
not pcdd within the time fixed, the Court dixecte the sentence of inq>ri8miemnt 
to be oaxfied into execution. 

389. Srery warrant for the execution of any sentence may be 
llVho may iamie issued mther by the Judge or Magistrate who passed 

warrant. the sentence, or by his successor in office. 

390. When the accused is sentenced to whipping only, the sentence 

of shall subject to the provisions of section 891 be 
sentence oPwhip- executed at such place and time as the Court 
ping only. may direct. 

Execution of 391. When the accused — 

sentencie of whip-^ 

pinffg in addition (a) is sentenced to whipping only and fumi- 

to imprisonments satisfaction of the Court for his 

appearance at such time and place as the Court may direct, or 

(6) is sentenced to whipping in addition to imprisonment, 
the wmpping shall not be inflicted until fifteen da3rs from the date pf 
the sentence, or, if an appeal is made within that time, until the sen- 
tence is confirmed by the Appellate Court, but the whipping shafl be 
inflicted as soon as practicable after the expiry of the fifteen days, or, 
in case of an appe^, as soon as practicable after the receipt of the 
order of the Appellate Court confirming the sentence. 

(2) The whipping shall be inflicted in the presence of the officer 
in charge of the jail, unless the Judge or Magistrate orders it to be 
inflicted in his own presence. 

( J) No accused person shall be sentenced to whipping in addition 
to imprisonment when the term of imprisonment to which he is sen- 
tenced is less than three months. 


392. (i) In the case of a person of or over sixteen years of age 
. • a- whipping shall be inflicted with a light rattan not 
than .half an inch in diameter, in such mod^ 
* and on such part of the person, as the Provincial 
Government directs ; and, in the case of a person under sixteen years 
of ag^ it shall be inflicted in such mode, and on such part of the person, 
and with sudh instruments, as the Provincial Government directs. 

(2) In no case shall such punishment exceed thirty stripes and, 
r.im8» of in the case of a person undei sixteen years of age, 

ofstripes. it shall not excera fifteen stripes. 

, Not to be - 393. No sentence of wlupping shall be execut- 

olited inatol- ed by instamients : and none of ^e following per- 
meats. Exemp- sons shall be punishable with whipping, namely : 


(a) females ; * ' 

(b) mal9S sentenced to death ot to transportation, or to penal 
servitude, or to imprisonment for more than five years ; 

(e) males whom the Court cybusiders to be mote than forty-five 
yean of age. . 



THE CBHONAL PBOCBDUBE CODE. [CHAP. XXTIII. 


COMMENT*— -A sentence of whipping csnnot be enhanced and no sentence 
^ whipping can be executed by instalmeiits. 

394. (1) The punishment of whipping shall not be inflicted un- 
Whipping not to l«ss s medical officer, if present, certifies, or, if 
be inllioted if there is not a medical officer present, unless it 
olfendw not in fit appears to the Magistrate or officer present, that 
state of healtb. offender is in a fit state of health to undergo 

such punishment. • 

(fi) If, during the execution of a sentence of whipping, a medical 
officer certifies, or it appears to tte or 

officer present, that the offender is not in a fit 
H state of health to undergo the remainder of the sentence, the whipping 
shall be finally stopped. 


Stay of execution. 


395. (i) In any case in which, under section 894, a sentence of 
Procedure if whipping is, wholly or partially, prevented from 
pufluhment cannot being executed, the offender shall be kept in custody 
be inflicted under till the Court which passed the sentence can revise 
aectira 884. ^ ^ Court may, at its discretion, either 

jremit such sentence, or sentence the offender in lieu of whipping, or in 
&u of so much of the sentence of whipping as was not execute, to 
imprisonment for any term not exceeding twelve months, or to a fine 
nor exceeding five hundred rupees, which may be in addition to any 
other punishment to which he may have bem sentenced for the same 
offence. 

(2) Nothii^ in this section shall be deemed 40 authorise any 
Court to inflict imprisonment for a term or a fine of an amount exceed- 
that to which the accused is liable by law, or that which the said Court 
is competent to inflict. 

COMMENT, — This wetion enables a Court to mraid a sentence of fine in 
lieu of a sentenee of whipping. 

The in^risonnient which a Court can award in lieg of whipping must not 
exceed the tenn which the Court is competent to award under a 83. 


396. (I) When sentence is passed under this Code on an escaped 
o f convict, such sentence, if of death, fine or whipping, 
sentences on es- shall, subject to the provisions hereinbefenv con- 
caped convicts. taineid, take effect immediately, and, if of imprison- 
ment, penal servituds or transportation, shall take effect accormng to 
the following rules, that is to say : — 

^ (2) If the new sentence is seve^ in its kind than the sentence 
which such convict was undergoing wron he escaped, the new sentence 
shall take effect immediately. 

(3) When the new sentence is nqt severer in ittf kind than the 
sentence the convict was undergoing whm hb escaped, the new sentence ^ 
shall fake effect after he has suffered imprisonment, pdnal servitude 
or transportation, as the case may be, for a fiirtha period equal to 
that which, at the time of his escamt, femidned unexfurra of his former 
sentence. ' , , 
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Eoiplanaiiafi. — For the purposes of this section — 

(c/) a sentence of transportation or penal servitude shall be deemed 
severe than a sentence of imprisonment ; 

(b) a .sentence of imprisonment with solitai^ ranfinement shall be 
deemed severer than a sentence of the same description of imprisonment 
without solitary confinement ; and 

(e) a sentence of ri^^rous imprisonment shall be deemed severer 
than a sentence of simple mprisonment with or without solitary confine- 
ment. 

COMMENT. — The object of this section is to provide that the severer sen- 
tence must be undergone first. 

397. When a person already undergoing a sentence of imprison* 
Sentence o n l^nal servitud:^ 01 transportation, is sentenced 

offender already to imprisonment, penal servitude or transportation, 
sentenced for an- such imprisonment, penal servitude or transporta- 
other offence. shsil commence at the expiration of the impri- 

sonment, penal servitude or transportation to which he has been pre- 
viously sentenced,* unless the Court directs that the subsequent sentence 
shall run concurrently with such previous sentence : • 

Provided that, if he is undergoing a sentence of imprisonment, and 
the sentence on such subsequent conviction is one of transportation, the 
Court may, in its discretion, direct that the latter sentence shall com- 
mence immediately, or at the expiration of the impiisonment to which he 
has been previously sentenced : 

Provided, further, that where a person who has been sentenced to 
imprisonment by an order under section. 128 in default of furnishing 
security is, whilst undei^ing such sentence, sentenced to imprisonment 
for an offence committed prior to the making of such order, the latter 
sentence shall commeiscse immediately. 

COMMENT. — ^Xhis section fixes the time from which a sentence passed on 
an offender who is already undergoing another sentence should run. 

The High Court hfw power to direct separate sentences of s^iarate trials to 
run concurrently.^ 

1. * Imprisonment.* — The woord * imprisonment * includes imprisonment in 

defSsolt of payment of fine.* Imprisonment in default of payment of fine cannot 
be concurrent with a substantive sentence of imprisonment, whether the sentence 
of imprisonment in deihult of payment of fine and the substantive sentence of 
imprisonment are passed in the same proceeding or in different cases at different 
times, as, where an accused is already undergoing a sentence of imprisonment in 
default of payment of fine and a substantive sentence of imprisonment is passed 
subsequently in a different case.* 

3. * At the expiration of the Imprisonment .... to which he has been 

previously sentenced.* — ^Where two sentences are passed on an accused, the 
second to commence on the eiqiiration of the first, and the first is subsequently 
set aside, the second sentence commences^from the date of conviction, and the 

> (1281) 88 Bom. L. R. L. R. 277, [1080] Bom. 160. 

1168. , 

* Fur^itfi Latqfi, (1088) 4l Bom.^ 
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period of impriaonmeiit already undergone in leqpect of the first sentence will be 
deemed to have been in respect of the seoqad sentence.^ 

Proviso 1. — This proviso deals with the case where a person undergoing 
a sentence of imprisonment is sentenced to transportation. 

Proviso 2. — This proviso says that if a person who is im|irisoned under s. 128 
in deihult of famishing security is, whilst undergoing such sentence, sentenced to 
imprisonment for an office conunitted prior to the making of such an order, the 
latter sentence is to commence immediately. 

Gases. — The accused was called upon on October 20, 1920, to'fUmish secu* 
rity, under s. 118, Criminal Procedure Code ; and on failure to Ornish it, he was 
ordered on October 29, 1920, under s. 123 of the Code, to be detained in prison 
for one year. Between October 20 and 29, he was sentenced to imprisonment for 
seven years for an offence under the Penal Code. On the expiry of this sentenoe, 
a question arose whether the accused was entitled to be set at liberty. It was held 
that he was entitled to be released for the order under s. 128 had commenced to run 
from October 20.* 


398. (i) Nothing in section 396 or section 897 shall be held tr> 


Saving as to sec- 
tions 806 and 897. 


excuse any person from any part of the punishment 
to which he is liable upon his former or subsequent 
conviction. 


(2) When an award of imprisonment in default of payment of a 
fine is annexed to a substantive sentence of imprisonment, or to a sen- 
tence of transportation or penal servitude for an offence punishable with 
imprisonment, and the person undergoing the sentence is after its execu- 
tion to undergo a further substantive sentence, or further substantive 
sentences, of imprisonment, transportation or penal servitude, effect shall 
not be given to the award of imprisonment in default of payment of the 
fine until the person has undergone* the furth^ sentence or sentences. 


399. ( 1 ) When any pierson under the age of fifteen years is sen 
Confinement of tenced by any Criminal Court to imprisonment for 
youthful offenders any<^offence, Court may direct that such person, 
in reformatories. instead of being impiisoned in a criminal jail, ^mall be 

confined in any reformatory established by the Provincial Grovemment as 
a fit place for confinement, in which there are means of suitable discipline 
and of training in some branch of useful industry or which is kept by a 
person willing to obey such rules as the Provincial Government prescribes 
with regard to the discipline and training of persons confined therein. 

( 2 ) All persons confined under this section shall be subject to the 
rules so prescribed. 

(3) This section shall not apply to any place in which the Refor- 
matory Schools Act, 1897, is for the time being in force. 

COMMENT. — ^This section empowers a Court to send any sentenced person 


of either sex under fifteen yean of age to a refonnatoiy. Unless a person is sentenc- 
ed he cannot be so sent. 


400« When a sentence has been fidly executed, tile officer execut- 
Retum of war- ins it shall return the warrant to the Court from v 
rant on execution which it issued, with an endorsement Vmder his hand 
of sentenoe. certifying the n^ner in which the sentenoe has been 

executed. 

1 Rii6ibai,(1942)44Bcau.L. R. 807. * ^9aFarid,(192e)29 Bom.L.R.709. 
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CHAPTER XXIX. . 

Of Susfembions, Rbmissidns and ComcuTATioNs or Sbntbkchs. 

401. {1) any person has been smtenced to punishment fOP 

Power to fius- an offence^ the Provincial Government may, at any 
pend or remit time without conditions or upon any oonditiims 
sentences. which the person sentenced accepts, suspend the exe- 

cution of hfo sentence or remit the whole or any part of the punishment 
to which he has been sentenced. 

(2) Whenever an application is made to the Provincial Government 
for the suspension or remission of a sentence, the Provincia! Government 
ma^r require the presiding Judge of the Court before or by which the con- 
viction was had or confirmed to state his opinion as to whether thenpipli<> 
cation should be granted or refused, together with his reasons for SttCh 
opinion and also to forward with the statement of such opinion a certified 
copy of the record of the trial or of such record thereof as exists. 

(3) If any condition on which a sentence has been suspended or^ 
remitt^ is, m the opinion of the Provincial Government, not fulfllledt^ the 
Provincial Government may cancel the suspension or remission, “and 
thereupon the person in whose favour the sentence has been suspended or 
remitted may, if at large, be arrested by any police-officer without 
warrant and remanded to undergo the unexpired portion of the sentence. 

(4) The condition on which a sentefneef is suspended or remitted 
under this section may be one to be fulfilled by the person in whose 
favour the sentence is suspended or remitted, or one independent of his 
will. 

(4A) The provisions of the abpve sub-s^Ctions shall also apply to 
any order passed by ar Criminal Court under any section of this Code 
or of any other law, which restricts the liberty of any person or imposes 
any liability upon him or his property. 

(J) Nothing herein contained shall be'dedfned to inteifei*e tlie 
right of His Majesty or of the Central Government when such vightas 
del^ated to him to grant pardons, reprieves, respites or renrissions' of 
punishment.' ‘ ^ \ 

(5A) Where a conditional pardon is granted by His Majest;^ ot. in 
virtue of any powers delegated to it, by Sie Central Gk>vernmem/'ati;^ 
condition thereby imposed, of whatever nature, shall be deemed to hkv^ 
been imposed by a sentence of a competent Court under this Cbde 'imd 
shall be enforceable accordingly. . • * i ' ; 

* (ff) The Provincial Government may, by general lUles 
orders, give directions as to the suspension of sentences Aiidf the 'm]^-^ 
tions on which petitions shouldjbe presented and dealt with. ' ' ' ’ 

COMMENT. — This section applies to any pimiBhinent for ap *49 

order of luioondttional fenUssion of sentence 'under this, section ci|nnot be.Mc^qdf^ 
except in cases of fraud or mistake. The oowers exercisable under this section vest 
in the Provincia] Government and not i i an in^vidual Minister. AU Gh^ forttia- 
litles which are, therefore,' necessary for^the release of a prisoner of the ttfrtBSlo4 
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of liis sentence are equally neceaeaiy for the cancellation of the order of the reiiihi- 
aion of sentence." * C- 

SiilHSection (4A). — The object of this sub-section is to make it clear that 
the power to remit sentences conferred by tliis section can be exercised in the case 
of orders of a penal nature. e.g.. orders under s. 505 of tlie Code.’ 

Sub-oectlon (5A). — ^The object of this sub-section is to enable any condl- 
tioo upon which a pardon has been granted by His Majesty or by the Central Govern- 
ment when such power has been delegated to it. to be enforced in the same way as 
a sentence of a Court.* 

402* (i) The Provincial Government may. without the consent of 
Po%rer to com- the person sentenced, commute any one of' the follow- 
mute punishment. ing sentences^ for any other mentioned after it : — 
deaths transportation, |>enal servitude, rigorous imprisonment for a 
ternt nut exceeding tliat to which he might have been sentenced, simple 
itiiprisonment for a like tenn, fine. 

(2) Notliing in this secti in shall affect the provisions of section 54 
or section 55 of the Indian Penal Code. 


COMMENT. — Compare ss. 54 and 55 of the Indian Penal Code which c«»nfer 
Mmalar powers on the Central Government or the Provincial Government witlun 
whieh the olTender is sentencsed. 


402A. 

death. 


The powers conferred by sections 401 and 402 upon the 
Proviiieiai Government may. in tlic case of sentences 
of death, also be exercised by tlie Governor General 
in his discretion. 


CHAPTER XXX. 

I 

Of PBEvibus Acquittals ob Convictions. 

403. (i) A person who has once been trio<|' by a Court of com- 
Pterson once con- l»etent jurisdiction* for an offenct* and convicted or 
vlcted or acquiUed acquitt^* of such oflenre shall, while such coiivietion 
tM»t to be tried for or acquittal remains in force,* not be liable to be 
same offence. tried again for the same offencT?,* nor on the same 

facts for any other offence’ for which a different chaigc from the one 
made against him might have been made under section 255. oj for which 
lie might have been convicted under section 287. 

(2) A person acquitted or convicted of any offence may be after- 
wards tried for any distinct offence for which a se|miate chaigc might 
have been made against him on the former trial under section 285, sub- 
section (i). 

(8) A person convicted of any offehce constituted by any act caus- 
ing consequences whieh, together with such act. eonstitiiUxl a different « 
bllenee from that of which he whs convicted, may be auerwards tried 

Vtnkaieah YtBlaoani Detbpande^ 
fUMOl Nag. 1. 


S. jO. R., (1921). 
S. O. R. 
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for sui*h last-mcntioned ofTence» if the consequences had not happened, or 
wore not known to the Court to Uhve happened, at the time when he was 
convicted. 

{4) A person acquitted or convicted of any offence constituted by 
any acts may, notwithstanding such acquittal or conviction, be subse- 
quently charged with, and tried for, any other offence constituted by the 
same acts which he may have committed if the Court by whicli he was 
first tried «vas not competent to try the offence with wMch he is subse- 
quently cliarged. 

(5) Nothing in this section shall affect the provisions of section 26 
of the General Clauses Act,* 1897, or section 188 of this Code. 

Enpfanatinn . — ^The dismissal of a complaint, the stopping of proceed- 
ings under section 249, tlie discharge of the accused or any entjy nuule 
u|x>ii a cliaige under section 278, is not an acquittal for the purposes of 
tUs section. 

« ILLUSTRATIONS. 

(a) A is tried upon a charge of theft as a servant and acquitted. He cannot 
afterwards, while the acquittal remains in force, be charged with theft as a servant, 
or, upon the same facts, with theft simply, or with criminal breach of trust. 

(b) A is tried upon a charge of murder and acquitted. There is no charge 
of robbery ; but it appears from the fkets that A committed robbery at the time 
when the murder was committed ; he may afterwards be charged with, and tried 
for, robbery. 

(e) A is tried for c»using grievous hurt and convicted. The person injured 
afterwards dies. A may be tried again for culpable homicide. 

id) A is charged before the Court of Session and convicted of the culpable 
homicide of B. A may not afterwards be tried on the same facta for the murder 
of B. 

ie) A is charged by h Magistrate of the first clajM with, and oonvicted by 
him of, voluntarily causing hurt to B. A may not afterwards be tried for voluntarily 
causing grievous hurt to B on the same facts, unless the case comes within paragraph 
8 of the section. S 

if) A is charged by a Magistrate of the second class with, and convicted 
by him of. theft of property from the person of B. A may be subsequently charged 
with, and tried for, robbery on the same facts. 

(g) A, B and C are charged by a Magistrate of the first class with, and con- 
virteil by him of, robbing D. A, B and C may afterwards be charged with, and 
tried f<ir, dacoity on the same facts. 

COMMENT. — ^Tliis section lays down that a person once convicted &r ac- 
quitted cannot lie tried fur the same offence. It is based on the maxim nemo debei 
bhPtvawri, which means that a person cannot be tried a second time for an ofTenee 
wliieh is invniveil in the offence with which he was previously charged. In order 
to bur tlie trial of ytiy person already tried, it must be shown (1) that he has tieen 
trlcil by a competent Court for /he same offence or one for which he might have 
Aiecn charged or convicted at that trial, on the same facts ; (2> that he has been 
ooiivic*ted or acM|tfitted at the trial : and (3]r that such conviction or acquittal is 
In force.* « . 

* See Goioernmeifi of Bombay v. Abduj ITahab, [1945] 47 Bom. L. R. 998, y«B. 
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The provisiona of the Code upon the question of previous acquittal are dif* 
ferent from the principles underlying the Edy^liah doctrine of atifr<fofr ocqttiL The 
C)de makes a clear distinction between discharge and ** acquittal **• The 
rule of Bngliah law, regarding the accused to have been tried as well as acquitted 
in order to bar further proceedings and embodied in this 8ecticm» is inaiq>licable 
to statutory acquittals under ss. 494 , 247 and 845 .^ 

Sub-section (1). — ^This sub-section operates in cases covered by ss. 230 and 
287, and not in coses covered by s. 235 (i). Hence, where the accusecit are charged 
with and convicted of the offence of conspiracy (s. 120B, I. P. C.) tiiey esan again 
be charged with and convicted of the separate ol^ces of cheating (s. 420, 1. P, C.) 
committed by them in pursuance of that conspiracy under this sub-section.* 

The effect of this section in a conspiracy matter is that a man cannot be tried 
again for the particular entry into the conspiracy for which he has already been 
tried. The section does not say that for any fresh entry into the <sonq;>iraoy he 
cannot be tried. Otherwise the effect of a trial and conviction for one entry into 
the conspiracy would be to confei an immunity against any subsequent criminal 
proceedings, no matter how actively the man might be in connection with the 
same conspiracy, after he had undergone his sentence. In other words, a conviction 
on a conspiracy charge would operate as conferring an unqualified license mi the 
person convicted to resume his nefarious activities in connection with the same 
conspiracy and continue so doing for the rest of his life.* 

1. ‘Tried.* — ^There must be a trial of the accused, that is, hearing and 
determination on the merits. In a summons-case the acx^used is said to be “ tried ** 
when he appears and answers to the intimation under s. 242 which takes the place 
of a formal charge. In a case triable exclusively by a Court of Session, tlie trial 
oominences after a charge is framed under s. 210. There is no trial before the charge 
Is framed but an inquiry only. 

Once a summons has been issued to the accused and s. 247 has come into opera- 
tion the accused must be deemed to have bf!en tried within the meaning of this 
section, though the-suinm 9 ns may not have been served and the accused may not 
have appeared.* 

The words “ who has onc^ been tried ** mean again^ whom proceedings have 
been conuhenoed in Court, i.e., against whom the Court has taken cognizance of 
the offence and issued process.* 

If there is a gross irregularity or illegality in u trial, such trial will not bar 
a re-trial. 

2» ‘Court of competent jurtedlctlon.^^ — ^The acquittal or conviction, in 
order to an actual defence to the charge, must be by a Court of competent jurisdic- 
tion.* If the Court which held the first trial was not cximpetent to try the charge 
put forward at the second triql, this section would have no appliGaticm.* A trial 
by a Court not living jurisdiction is void iph iiriffo, and the accused, if acquit&d. 


^ BkupaHbhooshan Mukhaji v. 
Amiyabhoo^an MvkherjU (1985) 62 
Cal. 1119« 

* OMmoUA Bhikhabhai^ (1988) *35 
Bom. Ij« lEI. 985. 

* Pwnumanda J}a$ Gupta^ [1989] 1. 
Cal. 1, 

* Bhoapaiibhooi^an . i^ipkherji \ 


Amiyabkoothan Mukherji, sup. 

I DuUehula Lai Sahib, (1917) 40 
Mad. 676. See Katayya, (1917) 40, 
Mad. 977. /. n. v 

* SamnuHn, (1896) 22 Bom. 711 ; 
Abdul Ghani, (1902) 29 Cal. 412. 

^ Pumananda Jkts Gupta, sup. 
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is liable to be re-triedA Jurisdietioi^is UsgBX authority to determine the ease on 
the merits. Where the Court has no jurisdietion over the subject-matter it is not 
competent to try [see illustrations (/) and (g) ]. 

Case.— ^The accused was convicted by a Magistrate who had no Jurisdictioii 
to try the case as it was exclusively triable by a Court of Session. On appeal the 
Seesions Judge, setting aside the conviction, did not order him to be re-tried but 
merely discharged him. Subsequently, fmh proceedings were instituted and 
the accused was committed to the Sessions. It was held that the discharge was no 
bar to the firesh proceedings as there had in fhct been no trial.* 

S. *Fdr an offence.* — ^The act or omission against which proceedings are 
taken must amount to an offence. A person against whom security proceedings 
are taken under s. 107 cannot be said to have committed an offence. Security 
proceedings do not come within the purview of this section.* 

4. * Convicted or acquitted.* — Second trial is barred when the accused Is 

eonvmted or acquitted, that is, the cause must have been heard and determined. 
There is a distinction between acquittal ** and ‘‘ discharge Discharge of the 
accused does not amount to an acquittal. A person Is said to be discliaiged when 
he is relieved from legal proceedings by an order which does not amount to Judg- 
ment which is the final order in a trial terminating in either conviction or acquittal 
of the accused. An order of discharge is not a judgment. Discharge mdy take 
place either alter the preliminary inquiry and previous to the committal to the 
Sessions Court, or during a trial before a Magistrate before the accused has been 
called upon to plead. When there is no prima facie case against the accused and 
he has not been put on his defence, nor any charge drawn up against him to which 
he could plead, he should be discharged and not acquitted **. A man who in law 
is only “ discharged ** may again be charged with the same offence if other testimony 
should be discovered ; but a man who has been ** acquitted ** can never be put on 
his trial again for the offence of which he has been acquitted. A ilischaige leaves 
the matter at large for all purposes of judicial inquiry, and there is nothing to pre- 
vent the Magistrate discharging the accused from inquiring again into the case.* 
There is no provision in the Code to the effect tllat the dismissal of a com- 
plaint shall be a bar to a fresh complaint being entertained so long as the order of 
dismissal remains unrevmed.* The Calcutta High Court has held in a fhll bench 
case that a Presidency Magistrate is competent to re-hear a warrant-case in which 
he has discharged the accused.* Subsequently in another ftill bench case it has 
laid down that in a warrant-case a Magistrate who has discharged the accused is 
competent, without an order being passed under s. 487 setting aside the order of 
discharge, to take fresh proceedings against the accused in respect of the s ame 
dflenoe.* 

A wrong order of acquittal will not bar a subsequent trial. But if a person 
who ought to have been acquitted is erroneously order^ to be discharged only, the 

^ Jioram Dankarjit (1915) 40 Bom. L. R. 146 ; Ckinna Kaliappa Goundeut 

97, 17 Bom. D. R. 881 ; Ambaji^ (1928) (1905) 29 Mad. 128, f.b. ; Ram Bha- 

80 Bom. L. R. 880, 52 Bom. 257 ; ros v. Bohan, (1914) 88 All. 129. 
Shanker TulsMnofii, (1928) 80 Bpm. * DoUgMnd DasB^ (1900) 28 Cal. 
L. R. 1485, 58 Bom. 89. * 211. 

* • Abdal GhaiA, (1902) 29 Cal. 412. •* Dwarka Naik Mandat v. Beni 

• MnMa Moopan, (1911) 88 Mad. Madhab Banerji, (1901) 28 Cal. 852, 
ai5; Imam Mandat, (1900) 27 Cal. .r.n. 

862 ; Bhagwat Sin^, (1026) .48 AU. / « Mir Ahmad Hamein v. Molu»m€d 

501 ; Suheg Singh. [1048] Lah. 886. I AtkaH, (1902) 29 Cal. 728, F.8. ; U 

* ^Amanai Kadar, (1928) 81 Bom./ Ba Thein, (1980) 8 Ran. 872. 
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order of discbai^ will be treated as one oi^acquittal and will bar a re-trlal. 

5. * While such conviction or acquittal remains in force.*— That Is^ 
so long as the Judgment or order has not been set aside by a Court of appeal or revi* 
sion. If it is set aside* the accused can again be put on his trial* because the pre- 
vious trial is annulled thereby. 

6. * Shall .... not be liable to be tried again for the same offence. 

The first conviction or acquittal is a bar to a second trial if the olfenqp is the same. 
If the offence be different and based on different facts, though baaed on the same 
evidence* the previous trial does not bar a second trial. ** Same offqpce ** means 
not the same to nomine but tlic same criminal act or omission. 

7. * Nor on the same facts for any other offence.* — ^This is a very impor- 
tant limitation. The offence must be the same or some other for which a separate 
clmrge might have been made at the first trial on the same facts. If a charge might 
have been made for another offence in the first trial, the accused cannot be tried 
again for such offence. The protection afforded by this section extends to different 
ofmnces only when tliey are based on the same facts and fall within the provisions 
of 8. 286 or s. 237.^ 

Gases. — Where a Magistrate acquitted the accused on a charge of mischief 
on the ground tliat title to the tree in respect of which mischief was charged was 
with the accused rather than with the complainant, it was held that further inquiry 
was barred under this section, in regard to a chiiige of theft as the facts were com- 
mon to both offences and had la^n found in favour of the accused.* The accused 
went into a graveyard and cut down a tree. They were convicted under s. 207* 
Penal Code, for having hurt the religious feelings of Mahomedans. They were 
acquitted on appeal but were ordered to be prosecuted for theft. It was held 
tliat no further action could l)e taken against them ns the act was one though it 
might have had two distinct results.* here the aoc*uscd was acquitted on a cliaige 
under s. 160, Penal Code, it was held that a subsequent trial on the same facts under 
a. 61 (o) of the Dombay District Police Act was barred.* Where a person was 
convicted on a charge under s. 41 1 of the Penal Code of having been dishonestly 
in possession of pro|K*rty knowing it to be sti>len, it was held tlmt he could not be 
subsequently convicted under s. 414 of the Penal Code of voluntarily assisting in 
concealing other property stolen on the same occasiontfroni the same person.* 
Where ttie accused was acquitterl on a chaige under s. 211 of the Penal Code, it 
was held tliat he c*ould not be tried subsequently on the same facts ftir an offence 
under i. 182 of the Penal Code.* Where the accused was tried for abetment of theft 
and acquittesd, and the trial Judge found that he was guilty of receiving stolen pro- 
perty but regained fhirn convicting him of that offence in the absence of a specific 
charge, it was held that he could not be put up again on a charge of receiving stolen 
property.* Where the accused was tried and acquitted of the offence of criminal 
breach of trust, it was held that he could not subsequently be tried on the same 
facts fur falsification of accduiits.* • 

Where the accused who was tried for criminal breach of trust ‘bb a public ser- 
vant in respect of Rs. 12 was acquitted, but was re-tried for the «ame offence in 

* Subedar Kriahnappat ^ Hfian Jan^ (1006) 28 All. 813. 

Bom. Lh R. 16. • GanapatM BhaUa^, (1811) 86 Mad.' 

* Erramreddi, (1886) 8 Mad. 29b. 808. 

* Fotteh Muhammad, (1026) 8 Lah*. * PundaHk, (1924X 26 Bom. L. Rm 

521. \ 440. , 

« KaUaaani, (1927) 20 Bom. L. R. \ ‘ Jhabbar Mud, (1922) 49 Cal. 024. 

1478. \ 



8EC* 408.] 


PRETIOUS ACQtrrrrALS ob gonyictions, 


feapect of another item of Ra. 19, mteppropriated during the same period aa that 
to which the Ra. 12 rplated, ft waa held that the previous acquittal did not eq w n a la 
as a bar at the second triaf.* 

Snb-aebdon (3). — Where the charge on the second trial is for a distinct of* 
fence the trial is not twrred. See s. 285 of this Code and s. 71 of the Indian Pe- 
nal Code.* • 

Gases.— The accused was first tried on a chaige of abetment of forifery of 
a document dnder ss. 407 and 109 of the Penal Code, and was acquitted by the 
Sessions Court. He was again tried by the Sessions Court in respect of the same 
document, ffir using as genuine a forged document under s. 471 of the Penal Code» 
and was convicted. It was held tiiat he could be tried as the case fell under this 
sub-section.* A conviction for affray (s. 160, Penal Code) on a prosecution initiated 
by the police was no bar to a subsequent trial for causing hurt (s. 828, Pcnal 
Code) on a complaint laid by the party injured.* 

Sub-section (3). — The effect of this sub-section is illustrated by ills, (e) and 
(e) to the section. The fhets or circumstances must be such as to indicate a dif- 
ferent kind of ofTence of which there could be no conviction at the first trial. The 
new evidence must constitute a different kind of offence for which the accused could 
not have been tried at the first trial. The new facts or consequences must have 
occurred since the conviction or acquittal at the first trial. For, if the new fiicda 
or consequences were known to the Court at the time of the first trial, a second trial 
for an offence constituted by the new facts would be barred. A and B were charged 
for causing simple injury (s. 428, Penal Code) to C. The c*ase was compounded and 
both the accused persons were acquitted. Subsequently C died of the injury Inflicted 
by A and R. Tt was held that A and B could be tried for culpable homicide (s. 804 
Penal Code).* 

Sub-section f4>. — Illustrations (/) and (g) illustrate the significiance of this 
sub-section. In ill. (/) the offence of robbery Is not triable by a Magistrate of the 
second class. Tt is triable only Ity a Court of Session, Presidency Magistrate, or 
Magistrate of the first class. In ill (s). the offence of daeoity is npt triable, by a 
Magistrate of the first class. But it is triable only by* a Court of Session. 

Case. — The a<x*used was placed before a Magistrate, charged with an offenM 
under s. 804, Penal Codgi The Magistrate finding that the offence was not made 
out, charged the accused with an offence under s. 828 of the Code and convicted 
and sentenced him accordingly. The District Magistrate ordered the Magistrate 
to cTommit the case to the Court of Session for trial for an offence under s. 8Q4. It 
was held that tlie previous conviction under s. 328 was no bar to the trial under 
B. 804 which the Magistrate was not competent to try.* 

The accused was tried and convicted for an offence under s. 211 of the Penal 
Code, but was acquitted by the High Court on the ground that the case did not 
fiUI under s. 211. The High Court, however, remarked that s. 182 of the Penal 
Ogle probably governcKl the care but ft was not competent to take cegnitanoe 
of the offence in the absence of a complaint in writing of the Public Officer concerned 
as required by^s, 195 (/) (a) of the Criminal Procedure Code. The Public Officer 
concerned put in i complaint on the same foets against the accused who pleadied 
•that the trial was barred under* ■ub.-a. (i) of this section. It was held that thb 

* kagkinaih, (1909) 12 Bom. L. R. L! R. 881, 40 Bonu 97. 

920. 0 * Bam Sukh, (1924) 47 All. 28^ 

* Ihtgdi Dagiiya, (1927) 89 Bom. . * SaUani, (1918) 86 All. 4. 

L. R. 842. f • Zuji Manu BiMi, (1908) 5 Bom. 

* mJivram Dankarji^ (1915) 17 Bom., I I,. R. 125. 



THB CBUKINJiL pbocedube code. 


[CBAP. 


iMk of OMOnfaiB mequii m oonten^lilated by s^b-o. (1) of this oeetlon did not o|iply 
M the ftmner Coiut not oompetent to try the ollSeiioe within the mfjfming of 
this eub-secticm and the case was governed by the exoeptioii laid down in this 
pnb-aeotion.^ 

8ab«aecdoi& (5). — 8 . * Section 26 of the General Glaueea Act.* — This 

section provides : ** Where an act or omissicm constitutes an offence under two 

or mme enactments, then the offender shall be liable to be prosecuted and punished 
under eilher or any of those enactments, but shall not be liable to^be punidied 
twice ftir the same offence.'* An illegal conviction under an Act is no bar to a pio- 
seeution under the Penal Code. ' 

Explanation. — The cases referred to in the Explanation are all cases where 
^here was no trial determining the matter. None of the orders here specified can 
he regarded sis constituting an acquittal in a trial. 

to discharge in summons-cases, sec s. 249 ; in warrant-cases, see s. 258. 


PART VIL 

OF APPEAL, REFERENCE AND REVISION. 


CHAPTER XXXI. 

Of Appeals. 

Unless otherwise 404. No appeal shall lie from any judgment or 

provided, no appeal order of a Criminal Court exbept as providra for by 
*1®* this* Code or by any other law for the time being 

m fbree. 

COMMENT. — The word ** appeal ** means the rigftt of carrying a parti- 
cular case from an inferior to a superior Court with a view to ascertain whether 
the Judgment is sustainable. An appeal is a creature of statute and only exists 
where expressly given. This Chapter declares what sentences or orders are appeal- 
able. There are other provisions of the Code which also give the right of appeal, 
e.g., 98. 250, 405, 400, 428 (d), 480, 515, 520, 524, etc. 

Yfhete the right of appeal is not exercised, no proceedings by way of revision 
can be entertained. 

Appeal to Privy Council.'— The Judicial Cmnmittee isnota Court of criminal 
appeal or of criinSna] review. The Sovereign in Council does not^aet, in the exer- 
cise of the prerogative right to review the course of Justice in criminal cases, in 
the free flMhion of a frilly constituted Court i>f cihninal appeal; The exercise of 
the prerogative takes place only where it is shown that Iqjitstice of a serious and « 
substantial character has occurred.* *J'hcre are very special and exceptional cir- 
esumstanoes in which leave to appeal to^the Privy Council Is granted in criminal 

1 jRom BakhOf [1088] Lah. 878. \ 140, 19'Boin. L. R. 510^ 44 Cal. 876* 

tka Singh, (1917) 44 I. A. 187, \ 
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c aie i * Tlie rule for granting epec»a^ leave to thus stated in <SBmt< whieh 

to followed in several subsequent oases : ^ His Majesty will not review or inter- 

fere witb the ooune of criminal prooeediqgs, unless it to shewn that, by a dimgard 
of the fonns*«f legal process, or 1^ some violation of the principles of natural Justice, 
or otherwtoe, substantial and grave injustice has been done.” 

The Privy Council will not interfere in criminal appeals unless it can be shown 
that there was no proper trial at all, that the forms of all judidal procedure were 
disregarded, pot merely according to local ordinances, but according to the unvarying 
character which is common to all. If a Court in India commits a mistake in the 
exercise of its jurisdiction, the Privy Council cannot take cognisance of a mere 
mistake. It may interfere only where justice has been set at naught.* It will 
grant leave to appeal where there to a pronounced difference of opinion in the High 
Courts with reCmnce to a section of the Criminal Procedure Code which to of vital 
importance to accused personGf.* Misdirection by a Judge, either in leaving a ease 
to a jury where there is no evidence or founded on an incorrect construction of the 
Penal Code, even if established, to hisufflcient as a ground for leave to appeal to 
thePrivy Councll,e8pecially where no miscarriage of justice has resulted.* There must 
be something which, in the particular case, deprives the accused of the substance 
of a fSEur trial and the protection of the law, or which, in general, tends to divert 
the due and orderly administration of the law into a new course, whidi ipay be 
drawn into an evil precedent in future.* There must be something so irregular, 
or BO outrageous, as to shake the very basis of justice.* A mere mistake on the part 
of the Court below, as for example, in the admission of improper evidence, will 
not suffice if it has not led to injustice of a grave character. Nor do the Judicial 
Committee advise interference merely because they themselveB would have taken 
a diflierent view of evidence admitted. Such questions are, as a general rule, treated 
as being for the final decision of the Courts below.* 

The Privy Council will not interfere bccsausc its conclusion as to guilt or 
innocence might differ firom.that of the jury. It will interfere in cases where there 
are no grounds on the evidence taken as u whole, upon whicdi any tribunal could 
properly, as a matter of le^timate inference, arrive at a conclusion that the appellant 
was guilty, and any conclusion on the available matenals would be, and to, mere 
conjecture or guess, which are not, in law or justice, pcrtiiissible grounds on which 
to base a verdict.* • 

The above principles are again summarised by Viscount Simon L. C. in Mukofit- 
mad Nawaz v. King-Emperar^ for the guidance of applicants to the Privy Council. 

Appealfromoider . 1®*; p^n whose application undw^ 

njecUng applica> tion 89 for the dehvery of property or the proceeds 

tioa ior lestomtion of the sale thereof has been rejected by any Court 

of ^teebed pro- may appeal to the Court to which appewsomnaiily 
lie finm ^ sentences of the former Court. 


* (1887) IS App. Css. 469. 
4t7; Corae. [1807] A. C. 710; Bal 
OauMMar TOak, (1008) 88 Bom. SSI. 
10 Bom. L. R. 078 ; ArwM, (1014) 
41 CsL 1098. ie«Bom. !>. R. 644, 41 
I. A. 140; Ibrakkm, [1014] A. <. 600; 

’ BksA Mmed, (1086) 88 Bom. L. R. 
168, * 4 ^; AbimU Rahman, (10S6) 5 
Ran. 88. SO Bom. L. R. 818. 64 L A 
06; Seott, (1088) 18 Ran. 141 ; Bene- 
oirslne. (1008) 80 Bom. L. R. 1. r.c. | 

• ,Ham»ant Rao, (1084) 87 Bom.| 


L. R. 704. 40 Bom. 465. r.c. 

• Naxir Ahntad {No. 2), (1080) 38 
Bom. L. R. 087, 17 Loh. 080. F.c. 

« jlfmma, (1808) 80 1. A. 00, 16 All. 810. 

• i9en«irfrotne. sup. 

• MoMndar Sin^ (1088) 50 L A. 
888, 886, 18 Lah. 479. 

* * Inayat Kloii. (1980) 38 Bom. L. 
R. 704, 17 liSh. 488. F.C. 

• Seneviratne, aa^ 

• (1041) 68 I. A. 186,44Bom. X.. R.8. 
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COMMENT.— <Secti€m 89 relates to appearaiioe of a person whose pto* 
petty has been attached or sold in consequence of its being supposed that he has 
absconded or is concealing himself to avoid execution of a warrant of arrest. 

Appeal from order 406. Any person who has been ordered under 

fw**" keeDln^ir^^tii^ sectioFi 1 18 to give security for keeping the peace or 
peace or ^tor good 8^^ beliaviour may appeal against such order — 

behaviour. 

{a) if made by a Presidency Magistrate, to the High Court ; 

(b) if made by any other Magistrate, to the Court of Se^ion ; 

Provided that the Provincial Government may. by notification in 
the OfRcial Gazette, direct that in any district specified in the notification 
appeals from such orders ma<le by a Magistrate other than the District 
Magistrate or a Presidency Magistrate sh^l lie to the District Magistrate 
and not to the Cbuit of Session : 

Provided, further, that no'^hing in this section sliall apply to persons 
the proceedings against whom are laid before a Sessions Judge in accord- 
ance with the provisions of sub-section (2) or sub-section {3 A) of section 
128. 

COMMENT. — This section only applies to appeals from orders requiring 
security for keeping the peace or for good behaviour. 

The second proviso says that if proceedings are laid before a Scs8i<HiB Judge 
under s. 128, no appeal lies. 

406 A. Any person aggrieved by an order refusing to accept or 
Appeal from or- rejecting a surety under section 122 may appeal 
der refusing to ac- against such order, — 

cept or rejecting a (a) if made by a Presidency Magistrate, to the 

surely. Ujgh Court ; 

(b) if made by the District Magistrate, to the Court of Session ; or 

(r) if made by a Magistrate other than the District Magistrate, to 
the Di.strici Magistrate. 

COMMENT. — ^This section gives a right of appeal against an order rejecting 
a surety. 

407. (i) Any person convicted on a trial held by any Magistrate 

Appeal from sen- second or third cla.ss,> or any person sentenced 

tenc4 of Magistrate under section 840 or in respect of whom an order has 
of the second or been made or a sentence has been passed under sec- 
third class. ggQ ^ Sujj divisional M^istrate of the 

second class, may appeal to the District Magistrate. 

(2) The District Magistrate may direct that any appeal under this 
Transfer of ap- section, or any class of such appeals, shall be hearll 
peals to first class hy any Magistrate of the first class subordinate to 
Magistrate. unj empowered by the ProvincMil Government 

to hear Sjuch appeal?, and thereupon siJch appeal or class of appeals 
may be presenfeci to such subordinate Magistrate, or, if alre^idy presented 
to the District Magistrate, may^ be transferred to such subordinate 
Magistrate. The District Magistrate may withdraw from such Magis- 
trate any appeal* or class of appeals ;fo presented or trarafenred. 

COMMENT.— This section deals witl^ appeals from conviction only. 
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1* * Any Magistrats of fhs SMOod or tttlrd class.* — ^An appeal Ilea undec 
this section from a oonviclion of a Bench of Magistrates invested with second or 
third class powers.* 

Sub*se4^t1oii (2). — ^The District Magistrate can entrust the work of hearing 
appeals to another Magistrate, but he cannot entrust under this section any revlsional 
work to another Magistrate.* 

2. * May withdraw. . . .any appeal. * — A District Blagistrate has Jurisdiction 

to withdraw h part-heard appeal to his own Ale from the Ale of a Sub-divisional 
Bfagistrate, by whom it has been heard in part.* 

408. * Any person convicted on a trial held by an Assistant Sessions 
Appeal from sen- A District Magistrate or other Magistrate^ of 

ten<4 of Assistant the first class, or any person Sentenced under section 

Sessions Judge or or in respect of whom an order has been made or 

Magistrate of the a sentence lias been passed uiulei section 880 by a 
Arst class. Magistrate of the first class, may appeal to the Court 

of Session : 

Provided as follows : — 

(a) l(hniUedbfis.23ofAcfXIio 1923\; 

(b) when in any case an Assistant Sessions Judge or a Magistrate 
specially empowered under section :I0 passes any sentence of imprison- 
ment for a term ^exceeding four years, or any sentence of transportation, 
the appeal of all or any of the accused convicted at such trial* shall lie 
to the High Court ; 

(c) when any person is convicted by a Magistrate of an offence 
under section 124A of the Indian Penal Code, the appeal sliall lie to the 
High Court. 

COMMENT. — The Madras High Court has held that where a rase is taken 
up for trial by a Magistrate of the second class and before Judgment is pronounced 
he is invested with Arst dass powers a conviction by Jiim in the case would he a 
conviction only as a Magistrate of the Arst class.* Similarly tlie Bombay High Court 
has held that where a cose is taken cognizance of by a Mtigistrote who has second 
class powers, but who is ifnee invested with Arst class powers and a great part of the 
trial takes place before him after such investment, an appeal fhini the convictiem 
by such Magistrate lies to the Court of Session and not to the District Magistrate.* 
The Allahaiiad High Court has taken a different view. It has held that the trial of a 
case includes those stages of the proceedings of the case in which tlie parties thereto 
are entitled to take part. The * trial,* therefore, extends to the recording of evidence 
and to the hearing of aiguments. But so far as t he act of the preparation and delivery 
of judgment is coneemed, it is an act of the Judge and the Judge alone, and tlie 
parties can take no part in the same. Judgment is therefore no part of the trial 
and is outside the scope of a * trial * as contemplated by the Code. A trial was 
held by an Assistant Sessions Judge ; after he had recorded tlie evidence in the Court 
and heard the arguments, but before writing and delivering his judgment, he was 
Invested with tlie i&wers of an Additional Sessions Judge. It was lield that an appeal 

* Naraymnattmi^ (1885) 0 51ad. 86. 5Y Mad. 257. Contra, Paco, < 1908) 

* Harku v. iSilaram, (1900) 2 Bom. 4*L. B. R. 289, 8 Cr. L. J. 48, 

L. R. 586. . * Magantal, (1927) 29 Bom. L. R 

* Ahgu Ambalam, (1908) HI Mad. 482 ; KUan Sakharaim Parif, (1942) 46 

877. I Bom. L. R. 74. 

* •Fetikofa Reddy v. Ranuayya^ (1927)f 
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Urom the eonvietion lay to the Seasiom Jud^ and not to the High Court, ah the 
aocuaed had faeeb convicted “ on a trial held by ** an Aaaiatant Sesaiona Judge 
within the meaning of this aection ; the fact that he waa an Additional Seasions 
Judge when he wrote and delivered judgment did not affect the question.^ 

Provlao (b)d— An appeal from conviction and aentence of leaa than four yean* 
impriaoninent by an Assiatant Seaaions Judge lies to the Seaaiona Judge and not to 
the Hi|^ Court. 

1* * Of all or any of the accueed convicted at such trial. *-^lii a trial in 

which more than one person are accused, and in which by reason of the sentences 
pas s e d an appeal lies in the case of some persons to the Sessions Judge and of others 
to the High Court, the appeals of all lie to the latter t^bunal.* 

CSoncurrent sentencee. — The term “ aggregate sentences ** as used in sub- 
section ( J) of a. 38 of the Code applies only to consecutive and not to concurrent 
sentences. Where an Assistant Sessions Judge passes sentences upon an accused, 
each of which is four years or under, and they are ordered to run concurrently, the 
appeal from the conviction and sentence lies to the Sessions Court and not to the 
Hifi^ Court.* 

Proviso (c). — ^Thls proviso deals only with an offence under s. 124A, Penal 
Code. But under s. 85 (8) of the Criminal Procedure Code, if a person isconvicted 
of several offences at one trial, the aggregate sentences are to be deemed as one 
sentence for the purpose of appeal. Where the accused was convicted under s. 124A, 
Penal Code, and sentenced to two years* rigorous imprisonment, and also convicted 
under s. 158A, Penal Code, and sentenced to one year's rigorous impriscuunent, it 
was held that the aggregate sentence of three years should be conaidmd as one 
sentence for the purpose of appeal, and under this proviso the appeal against the 
single sentence of three years under both the sections would lie to the High Court.* 

Appeals to Court 409. An appeal to the Court of Session or 

of Smion how Sessions Judge shall be heard by the Sessions Judge 
or by an Additional Sessions Judge : 

Provided that an Additional Sessions Judge shall hear only such 
appeals as the Provincial Grovernment ma^, by general or special order, 
direct or as the Sessions Judge of tiie division may make over to him. 

Appeal from sen- 410. Any person convic&d on a trial held by a 

fence of Court of Sessions Judge, or an Additional Sessions Judge, may 
Session. appeal to the High Court. 

GOMMENT.^ — ^There is an appeal to the High Court also in cases under a. 4ilS 
(6), (e) and s. 411. ^ 

411. Any person convicted on a trial held by a Presidency Magis- 

Appeal from sen- trate may appeal to the High Court, if the Magis- 
tence of Presidency trate has sentenced him to imprisonment for a term 
Magiaimte. exceeding six months or to fine exceeding two hund- 

red rupees.* 

COMMENT. — ^No appeal lies from a aentence of six numthB* Impriaoninent 
and fine of two hundred rupees by a Presidency Magistrate. 

1. * Impiiaonment for a term exceeding elx montiia or to fine exceeding 

• 

' fiafcsM Mam, (1988] All. IIIT. ,544; Tubi Mam, (1918) 85 AU. 15A 

* Statement of Object, and Reawma; * Jo;f Chandra Sarkar, (1910) 89 

Xof afrnglh, (1916) 88 AU. 895. f-Cal. 914. 

• TtOttdas, (1908) 11 Bom. L. R. ^ 
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two hundrad rupeea.* — Theie words are eoiiflaed in their meanliii^ to sohstantive 
sentenoest and do not include an award of imprisonment in d^ult of payment 
of fine, the operation of which is oontingwit only on the fine not being paiiL^ No 

appeal ther^bre lies from a sentence of a Presidency Slagistrate awarding six months* 

imprisonment and a fine of Rs. 900 or in default a frirther period of three months* 
imprisonment.* 

411 A. (i) Without prejudice to the provisions of section 449 
any person convicted on a trial held by a High 
tenoec^k^o^" Court in the exercise of its original criminaJ jura* 
, diction 

may, notwithstanding anything contained in section 418 or section 423, 
sub section { 2 \ or in the Eetters Patent of any High Court, appeal to the 
High Court— 

against the conviction on any ground of appeal which, involves 
a mattdr of law only : 

(6) with the leave of the appellate Court, or upon the certificate 
of the Judge who tried the case that it is a fit case for appeal, against 
the conviction on any giound of appeal which involves a matter of fact 
only, or a matter of mixed law and fact, or any other ground which 
appears to the appellate Court to be a sufficient ground of appeal \ and 

(c) with the leave of the appellate Court, against the sentence 
passra unless the sentence is one fixed by law. 

{ 2 ) Notwitiistanding anything contained in section 417, the 
Provincial Government may direct the Public Prosecutor to present an 
appeal to the High Court from any order of acquittal passed by the 
High Court in the exercise of its original criminal jurisdiction, and 
such appeal may, notwithstanding anything contained in section 418, 
or section 423, sub-section (2), or in the Letters Patent of any High 
Court, but subject to the restrictions imposed by clause (6) and clause (c) 
of sub-section (f ) of this section on an appeal gainst a conviction, lie 
on a matter of fact as well as a matter of law. 

(3) Notwithstanding anything elsewhere contained in any Act or 
Regulation, an appefil under this section shall be heard by a Division 
Court of the High Court composed of not less than two judges, being 
judg^ other than the judge or judges by whom the original trial was held; 
and if the constitution of such a Division Court is impracticable, the 
High Court shall report the circumstances to the Provincial Grovem- 
ment which shall take action with a view to the transfer of tlie appeal 
under section 527 to another High Court. 

^ (4) Subject to such rules as may from time to time be made by His 
Majesty in Council in this behalf, and to such conditions as the High 
Court may establish or require, an appeal shall lie to His Majesty in 
Council from any order inade on appeal under sub-section (I) bv a 
Division Court«of the High Court in respect of which order the High 
^ Court declares that the matter is a fit one for such appeal. 

GOMMENt**— This seetion is added Act XXVI of 1048, s. 2. Under it 
any person convicted in a trial in tbe Court Sessions may appeal against the 

* JoiAaram Daoay, (1878) *2 Mad.. Saxba, (1805) 20 Bom. 145. 

SO; Schein^ (1889) 16 Cal. 700; Haril * Schein, sup. 

• - I i 
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conviction (1) on a question of law ; (2) on a matter of Hict or matter of mixed taw and 
lbc*t with the leave of the appellate C ourt ocu|kni tlie ceititicate oftlie judjie who 
tried the cane tliat It is a hi cttse for ap|ieal ; and (A) on any other grtiund which 
appears to the ap|jellate Court to Ih* ii sulticieiit ground of apfieal. He may also* 
with tile leave of the apiiellate C<jurt» ap|ieul against the sentence passed unless tlw 
sentence is one fixed by law. 

Under this section tlie Provincial Government may direct the Public Prosecutor 
to present an appeal to the High Court fhmi any order of a<H|uittal passed by the 
High Court In the exercise of its original criminal jurisdiction and sucu appeal may 
lie on a matter of fact or of law. ^ 

An appeal under this section will be heard by a Division Bench of the High Court 
composed of at least two Judges other than the Judge,' who lieid the trial. 

An appeal sliull lie under this section to His Majesty in Council from any order 
made on appeal by a Division Bench, if ilie High Court declares tliat the matter is a 
fit one for apfieal. 

The provisions of this section are^ot retmspectiveJ 

Sub*aaction — < I ). — CK(b|. — ^Matter of fact only.* — Uliere the High Court has 
power under s. au7 to go into fiiets in trials by Jury in the mofussil, it is the settled 
practice of the High Court to give due weight to the verdict aif the Juiy and to limit 
its interference to eases where the verdict appears to be manifestly a-rong or un- 
reasonable. The same praetire should lie fill lowed with greater reason In the case of 
verdirls of Juries in the High Couit itself where the jurrirs are expected to lie more 
intelligent and experienced in the ways of the world and have also the benefit of the 
summing up of the case by a J udge of the High Court. Iterause extraordinary power 
has been given to the High C:ourt by this section. It does not fbilow that tlie l^rgislo- 
ture intended thsit it would lie exercised in every case in disrcgiird of Hie well re- 
cognised principles applying to all trials by Jury. So long as the Jury reiiiainf* the 
sole arbiter of the fects of the trial and the Judge is hound liy the unamiiious verdict 
of tlie Jury, tlie Appeal Court, acting under this section, ought to give due weight to 

its verdict.* <■ 

* 

* Certificate of the Judge.* — When the presiding Judge gives a certificate of 
appeal, due regard must be given to his implied opinion that the verdict is wrongs 
but even then the test of interference remains the same f& in a case under s. 807. 
The powers with which the High ( ourts are invested qnder this section are to be 
exercised with the clouble olijcct of preventing failure of Justice in trials by Jury and 
at the same time preventing such trials themselves fVom being reduced to a state of 
mockery Although the |iower of interference given by this sec*ticin is very wide, 
it does not follow that the High Court is boimd to exercise it indiscriminately in 
every case. Where the verdict of the juty is based mostly on appreciaticai of oral 
evidence the appellate Court would lie slow to interfere when tlie Jury has una- 
nimously disbelieved the witnesses whose testimony is mit beyond criticism.* 

Leave or certificate to appeal, under tb>s section, should be granted only when 
it Is thought tliat had the verdk*t been given by a niofhssil Jury, it w'ould fmve been 
a fit case for a sucoessAil reference to the High Court under s. 8U7. and not merely 
because on the evidence it is |Ksisible to take a vieMSflilferent fkoni that taken by the 
iuiy.« • 

c 

* Hasan Abdut Karim^ (1944) 46 . (1044) 47 Bom, L. R. 868, f.b. 

Bom. L. R. 470. ^ * IMd. 

* Choernmenio/BombaifV.Fenutndn, » * iMcf. 
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412. Notwithstanding anything hereinbefore contained, where an 
Nn iippeat in cer- abused person has pleaded guilty and lias been con- 
tain cHHeH when ae- vietcd by la High Court,]* a Court of Session or any 
euHed picail 9 auHty. Presidency Magistrate or Magistrate of the first class 
on such plea, there shall be no apfieal except as to the extent or legality 
of the sentence. 

COMMENT, — The plea of guilty ia reganled as a waiver of the right to appeal 
except as to the Heverity or legality of the sentence,* An accused person who pleads 
guilty before a Magistrate and is I'onvicted can contend that his conviction is illegal.* 
Plea of guilty, obtained by trickery, is not a pl<*H of guilty, and the aociised b entitled 
to satisfy the Court that t^ite.was in fact no plea of guilty.* 

413. Notwithstanding an 3 rthing hereinbefore contained, there 
No appeal in sliall be no appeal by a eonvicietl person in cases in 

petty eases. which a Court of Session passes a sentence of 

imprisonment not exceeding one month only, or in which [a High Court 
passes a sentence of imprisonment not exceeding six months only or 
of fine not exceeding two hundred rupees only or in which Jf a Court of 
Session or District Magistrate or other Magistrate of the first class passes 
a sentence of fine” not exceeding fifty rupees only. * 

Erplanatinn . — There is no appeal from a sentence of imprisonment 
passed by such Court or M^strate in default of payment of fine when 
no substantive sentence of imprisonment has also been passed. 

COMMENT. — Thb seetlon specifies tlie esases in which there is no appeal. 

A Magistrate trying a case passed at first an unappealable sentence on the 
aorused, but shortly afterwards, iit the ref|uest of the accused, added a further 
sentence to the sentence |mssed so as to tnake it ap|iealable. On appeal, the Sessions 
Judge struck nut the added sentence, which being done, he declined to go Into the 
merits of the case, on the* ground that tlie original sentence passed was nf>t open 
to apfieal. It was held that when a Magistrate on<*e lAsscd a sentence exceeding 
one month, an appeal lay to the Sessions Court, independently of the question whether 
that sentencse was passec^ legally or illegally ; and the Sessions Judge being once 
seised of the appeal, the whole apfical became open to his Court : and he ought 
to have heard the appeal on the merits.* 

The Calcutta High Court has held that there is no appeal from a sentence of 
fine not exceeding fifly rupees imsseil by a Magistrate who began the trial when he 
had second class fiowcrs only, but was invested with first class |M>wers alter the 
taking of evidence had been concluded but before tiie arguments were heard. In 
such circumstances the Mugmtrate is em|)owered to pass a sentence which a Magbtrate 
with sei*ond class powerrs only cann4>i do.* 

• 

* Jafar M. Tolob, (1880) 8 Bom< [10481 1 Cal. 840. 

88. * KeKhavlat Virehand^ (IfiH) 88 

* Chuniial. (1880), 20 Bom. L.. R. Bom. 418, 18 Bom. L. R. 880. 

1028. ^ • * Bijrny Kvmar Kufidu v, Siia 

* * PrafuUa Kymor Ray Chaudhuri, Stdh Kundu^ [1040] 1 Cal. 810. 


* The words in brackets were added f>y Act XXVI of 1048, s. 8. 
t Tlie words in brackets were adder'w by Act XXVI of 1048, s. 4. 
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Where a first clam Magistrate imposed on the petitioner fines amounting in all 
to Rs. 45 and disqualified him for holding # driving lieencje for three months for 
oonunitUng (rfSenoes punishable under the Motor Vehicles Act» it was held that 
no appeal lay against the order. Section 4 of the Code» read with s. 58 of the IndiaB 
Penal Code* nuilces it clear that the punishment which has to be specified under 
H, 867 (2) of the Code cannot include an order of disqualification for holding a licence.^ 

1. ^ A sentence of fine.* — ^The words * a sentence of fine * include thecases 

where the aggregate sentence does not exceed a fine of Rs. 50. Where^two sentences 
of fine are passed. It is the aggregate which is to be looked into for ^ purpose of 
determining the right of appeal. If, in the case of the aggregate exceeding Rs. 50, 
a right of iq>peal is allowed, it follows that in such cases where the aggregate Is less 
than Rs. 50 a right of appeal is barred.* 

Concurrent sentences. — ^For the purposes of appeal, ooncorrent sentences 
passed by the trying Magistrate on an accused must be taken in the aggregate. 
The petitioner and others were found guilty by a Magistrate of the first class, under 
ss. 148 and 865, read with s. 114, Penal Code, and each of them was sentenced to one 
month's rigorous imprisonment undir each of the sections, the sentences to run 
concurrently. It was held that an appeal lay to the Court of Session.* 

414. Notwithstanding anything hereinbefore contained, there shall 
No appeal from be no appeal by a convicted person in any case tried 

certain summary summarily in which a Magistrate empowered to act 
convictions. under section 260 passes a sentence of fine not 

exceeding two hundred rupees only. 

415. An appeal may be brought against any sentence referred to iu 

section 418 or section 414 by wUch any [punishment 
tionr4i3\u^4i4^* therein mentioned is combined with any other 
punishment],* but no sentence which would not 
otherwise be liable to appeal shall be appealable merely on the ground 
that the person convict^ is ordered to find security to keep the peace. 

Explanation , — A sentence of imprisonment in default of payment of 
fine is not a sentence by which two or more punishments are combined 
within the meaning of this section. 

COMMENT. — This section is explanatory and clearly lays down that an appeal 
may be brought against $my sentence referred to in a. 418 or s. 414 in whiifii any 
two or more of the punishments therein mentioned are combined. Section 0i43) 
also declares that for the purpose of appeal aggregate sentences passed under it in 
case of convictions for several offences at one trial shall be deemed to be a singk- 
sentence. 

The words ** punishment therein mentioned is combined with any other pnnish- 
ment ** substituted by Act VI of 1945 remove the confiicting views between diffe- 
rent High Courts regarding combinaticMis of diflearent kinds of punishments. 

1 SiOtramania, [1945] Mad. 815. • Abdul Khaiekr* (1912) 17 C. W. 

s Nmoabali Haji v. Jainab N. 72^. 

(1982) 59 Cal. 1131. 


* These words were added instead of the words two or more of the punish- 

ments therein nientioiied are combined *’ by Act VI of 1045, s. 8, second 
schedule. 
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41 5A. Xotwithstanding ynything oontained in tins Chapter* 
Special right of when more persons than one are convicted in one 
appeal in oertoin trial* and an appealable judgment or order has been 
pass^ in resprat of any of such persons, all or any 
of the persons convicted at such trial shall have a right of ap|)eal. 

COMMENT* — ^An accuaed person whose sentence is unappealable has a right 
of appeal under this section if his oo-acKnised has been given an appealable sentence.* 
But where a\xi-aocuaed was directed to be released on execsuting a bond under a. 502, 
from which an appeal lay, it was held that the accused who was sentenced to she 
months imprisonment by a Presidency Magistrate had no right of appeal in virtue 
Of8.411.« 

416. [Sarnng of sentences on European British subieetsV Omitted 
hy s. 26 of Act XII of 1923. 

417. The Provincial Government may direct the Public Prosecu- 

Appeal on behalf tor* to present an appeal to the High Court* from an 

of Government in original or appellate order of acquittal passed by any 

eases of acquittal. Court other than a High Court. 

COMMENT* — Appeal from acquittal is not recognized by any qivillzed 
country. It does not exist in any of His Majesty's colonies. The law of restricting 
the right of appeal against a Judgment of acquittal to the Provincial Government 
prevents personal vindictiveness frohi seeking to call in question judgments of 
acquittal by way of appeal. . Government will interfere where there is a grave mis- 
cairiage of justice.* llie power of appeal is one that should be exercised sparingly 
by Government, but the discretion to exercise that power appertains to Government 
imd is not subject to control by the High Court.* 

The Provincial Government have the same right of appeal against an acquittal 
AS a person convicted has of appealing against his conviction and sentence, and 
there is no distinction between the mode of procedure and the principles upon which 
lx>th classes of appeals are to be decided.* 

1. * Public Prosecutor. * — The Public Prosecutor can only file an appeal 
under this section. The Legal Remembiancer is not a Public Prosecutor within 
the meaning of this section.* 

2. * Appeal to the High Court.* — An appeal under this section can only be 
presented to the High Court. 

Upon an appeal to the High Court under this section from an order of acquittal 
made by a Sessions Judge, sitting without a jury but with assessors, ss. 417, 418 and 
428 give to the High Court hill power to review at large the evidence upon which the 
order of acquittal was founded, and to reach the conclusion that upon that evidence 
the order of acquittal should be reversed. Before reaching its conclusionH upon fact, 
the High Court should give proper weight and consideration to such matters as (1) 
the views of the trial Judge as to the credibility of the witnesses ; (2) the presumption 
of innocence In favour of the accused, a presumption certainly not weakened by the 
fiset that he has been acquitted at his trial ; (3) the right of the accused to the benefit 

* Akabbar Ali, (1081) 59'Cal. 10. * BibhuH Bhusan Bit. (1800) 17 

* Kali Kuyutr Miira, [1037] 1 Cal. 485; Prag Dat^ (1808) 20 AU. 

Cal. 123. 

* Deputy Z^egat Remenanoneer v, * Deputy Legal BemembranDer, 

Koruna Baistabi^ (1804) 22 Cat 164. * Bengal v. Gaya Prosody (1018) 41 Cal 

* Sahharam Manaji^ (lOlOj 21 Bouk 425. 

L. R. 1054. f 
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of any doubt t ftnd (4) the slowness of an i^pellate Court in disturbing a finding 
of Ihct arrived at by a J udge who had the advantage of seeing the witnesses.^ 


418* (1) An appeal may lie on a matter of fact as well as a mat^ 
t€r of law, except where the trial was by jury,* in 
m^teroadmisri^^ which case the appeal shall lie on a matter of laW 
only.* 

(2) Notwithstanding anything contained in sub-sectign (i) or in 
section 428, sub-section (2), when, in the case of a trial by jury, any 
person is sentenced to death, any other person convicted in the same trial 
with Ihe person so sentenced may appeal on a matter of fact as well as 
a matter of law. 

Explanation . — ^The alleged severity of a sentence shall, for the 
purposes of this section, be deemed to be a matter of law. 

COMMENT. — ^This sectiop says in what matters appeals are admissible. 
Ordinary appeals lie cmi a matter of fact as well as a matter of law. When the trial 
is by Jury, the appeal sliall lie on a matter of law only. But even then under ss. 307 
and 874 the High Court can go into facts. 

In an appeal in a case trii*d by a Jury, the grounds of appeal should clearly 
foreshadow the points of attack against the charge to the jury.* 

1. * Where the trial was by Jury.’ — ^These words mean where the trial In 
fact vras by Jury ” and not where the trial should have been by jury. No appeal 
therefore lies on matters of fact where an accused person is convicted by a juiy on a 
charge which ought to liave been tried with the aid of assessors. An accused person 
was charged with and tried for offences under ss. 802, 804 and 325 of the Penal 
Code. Under the first of these charges he was triable by a jury. Under the latter 
two he was triable with the aid of assessors. He was, however, tried for all the three 
offences by a Jury who found him guilty on the third charge. The Judge accepted 
the verdict and sentenced the accused to four years’ rigorous imprisonment. The 
accused appealed. It was ]ield that under this section ah appeal lay on matters of 
law only and not on nuitters of fact.' The Calcutta High Court has dissented from 
this view and held that in such circumstances an appeal lies on a matter of fact as well 
as on a*mattcr of law.' c 


2. * Appeal shall lie on a matter of law only.*— Appeal in juiy cases will 

lie only on a question of law.* 

Sub-section (2). — ^This sub-section provides that when in the case of a trial 
hy Jury, one person is sentenced to death and another to a lower punishment, the 
second accused may appeal on a matter of fact' as well as on a matter of law.' 


419. Every appeal shall be made in the form of a petition in wiit- 
n 1 *1^2 presented by the appellant or his pleader,* and 

Pe tiono appea . evciy sijch petition shall (unless the Court to whi^ 
it is presehted otherwise direc*ts) be accompanied by a copy of tne 
judgment or order appealed against,* and, in cases tried by a jury, a 
copy of Uie heads of the cliarge recorded under section 367. 


' Shea Swanip^ (1984) 61 f. A. ' GaHak Bihaaree Takal^ [1988] l' 

898, 86 Bom. L. R. 1185, 56A1I. 046P Cal. 290. 

' Ghuiam Husain^ fl045j All. 127. <; * Cknaemmtni of Bengal v. Parmakur 

' Purbhuakankau (1901) 25 Bom. MulHek^ (1884) 10 CaL 1029. 

680, 8 Hoiu. L. R. 278, p.b. ; Ekabbat \ ' S. O. R. (1914). 

MantUU, 11987] 2 Cal. 816. \ 
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COMMENT. — This section pre^pribes the form of a petition of appeal, which 
oonesponds with the complaint in the original proceeding, and gives jurisdiction to 
the appellate Court. 

1. * Presented by the appellant or his pleader. * — S ec s. 420. The petiticm 

is to be delivered to the proper oflfloer of the Court either by the appellant or his 
pleader. Presentation of the petition by a clerk of the pleader is equivalent to 
a presentation by the pleader himself when it is signed by him, and he is duly 
authorized.* *A petition is not duly presented when, having been signed by the 
pleader, it is handed in by a person who is not his clerk, and over whose conduct 
and actionslie has no control.^ 


Presentation of an appe^J by post is not a proper presentation nor Is the 
deposit of a fietition of appeal in a pc^tition-box, for it may have been placed there 
by a person who could not legally present it.* 

X * Accompanied by a copy of the Judgment or order appealed against. * 
— ^The petition must be accompanied by a copy of the judgment or order appealed 
against or of the heads of the charge to the jury. But the appellate Court has 
a discretion to receive an appeal unaccomimnied by such a copy.* 


420. If the appellant is in jail, he may present his petition of 
appeal and the copies accompanying the same to the 
jiS!*“ 0®“'' in charge of the jail, who shall thereupon for- 
word such petition and copies to the proper Appellate 

Court. 


COMMENT. — ^This section lays down the procedure of presenting an appeal 
when the appellant is in jail. Presentation of the petition of appeal to the oflloer 
in charge of the jail is, for the purfiose of the Indian Limitation Act, equivalent to 
presentation in Court.* 


421. (1) On receiving the petition and copy under section 419 or 
sei'tion 420, the Appellate Court shall peruse the 
same, and, if it considers that there is no sufficient 
ppea- ground for interfering, it nihy dismiss the appeal 
summarily :* 

Provided that no appeal presented under section 419 shall be 
dismissed unless the ap|)etlant or his pleader has had a reasonable 
opportunity of being heard* in support of the same. 

( 2 ) Before dismissing an appeal under this section, the Court may 
call for the record of the case, but sliall not be bound to do so. 


COMMENT. — ^This section deals with appeals presented (a) by the appellant 
or his pleader, (6) through the officer in charge of the jail in which the appellant Is 
confined. In the former class of appeals, the appellant or his pleader must have 
a reasonable opportunity of licing heard. Where, however, an appeal Is presented 
thrftugh the officer in cliarge of the jail, the appellant is nearly always unrepresented. 
The appellate Court can summarily dismiss an appeal if it considers that there is uo 
ground for interfcrfiig. 


^ Once an appeal lodged whefher by the accused or by the Crown has been 
admitted, it Is no# in the power of any Cour^*nor In the power of the appellant to 


* Karuppa Vdayan^ (1800) 20 Mad. » * Vwmdeoapfia^ (1806) 10 Mad. 854. 

87. * SUaram^ (1008) 6 Bom. L. R. 

* Aomasioafiif, (1807) 21 Mad. 114. 1 704. 

* Arlappa. (1801) 15 Bl^. 137. » < Lingaya^ (1880) 0 Mad. 858. 
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alknr It to be ^rHbdrawn. The Court is bc|piid, once the appeal Im admitted, to 
proceed under this section or under ss. 422 and 428 todecide it on merits.* While 
there are provisioos for withdrawals of trials <8S. 240, 248, 888 and 404) these la no 
provision in the Code Ibr the withdrawal of appeals. 

1. *May dlamlsa the appeal aummarlly.’— The word summarlhr 

means ** in an informal manner and without the delay of formal proceedings.*’* 
In rejecting an appeal under this section the appellate Court is not bound to give 
any reasons for dismissal.* • 

An order dismissing an appeal is final and is not open to review.* Section 
501A of the Code does not confer any power on the High Court to <fo so.* Once 
an appeal presented by a convict from jail has been summarily dismissed, it is not 
open to him to file another appeal through a counsel.* 

Non-appearance of the appellant. — ^An apjieal cannot be dismlsBed on the 
ground that no one appeared to support the petition. The Court must consider 
whether there is sufficient ground for interfering which implies judicial consideration 
on the merits.’ 

Proviso. — This proviso applies to appeals under s. 410 and not under a. 420 
<jail appeals). 

2. * Reasonable opportunity of being beard.* — ^The appellant in a criminal 
appeal or his pleader should have a reasonable opportunity of being heard in support 
of the appeal.* A pleader cannot be called upon immediutely on the filing of an appeal 
to support it.* A pleader in presenting an appeal was called upon by the District 
Magistrate to argue on the same day that the appeal was presented and the latter 
refused to grant him time to acquaint himself with the evidence in the case before 
he was heard. It was held that the District Magistrate*B order dismissing the appeal 
summarily should be set aside, and the appeal should be re-heard, inasmuch as the 
appellant's pleader was not aRorded a reasonable opportunity of being heard in 
support of the appeal.^* 

Sub-aectlon (2). — An appeal raising questions of Ihct ought not to be diq) 0 sed 
of without the origiiml records being called for firom the lower Court.** 

422« If the A]:>pellate Court does not dismiss the appeal summarily, 
®haIJ cause notice to be gWren to the appellant or 
ppew- pleader,* and to such officer as the l^vincial 

Government may appoint in this behalf,* of the time and place at which, 
such app<^ will be heard, and shall, on the application of such officer, 
furnish him with a copy of the grounds of appeal ; 

* OhuUm Mohammad^ [1842] Lab. Luck. 703. 

241, F.B. ’ Kunkammad ffaji, sup.; Drimbak 

* Rash Behari Das v. Balgopal Baivani, (1928) 28 Bom. L. R. 1022, 50 

Singh. (1803) 21 Chi. 92. Bom. 078 ; iloora, (1929) 11 Lah. 2M2. 

* Aiiah Bakhsh. (1081) 58 All. 797. * Amana Sardar v. Nagendra B&aoas 

« Bhimappa; (1894) 19 Bom. 782; (1910) 38 Cal. 807. 

Baku Bout. (1934) 61 Cal. 155; Bc^u. • Bamiohal Dusadh. (1900) 86 Cal. 
(1020) 10 Lah. 1. 885 ; ^ Rangachmlu. (1905) 20 Mad. 

* Jodbo, (1940) 15 Luck. 602. 286. * _ 

* KkUdi. (1922) 20 A. L. J.*R. (190IQ 7 Bom. L. A. 

730; Kunhanmad Haji. (1922) 40 89; NarasimhimurH. (1930) 58 Mad. 

Mad. 882 ; Pern MahUm. (1085) Id 865. 

Pat. 892; Bam Jos. (1980) 12 Luck. ** Tutka Hussain, (1024) 48 Mad. 

80; Jadha, (1940) 16 I^k. 602 ;| 885. 

Afttsnnwiictf ibtf Ktmari, (1940) 151 
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and, in eases of appeals under [section 411A, sub-section (2)» or]* 
section 417, the Appellate Courbahall cause a like notice to be ^ven to 
the> accused. 

COMMENT.— This section provides for the case where the appeid is not 
dfasnissed summarily. All the grounds taken in the petition of appeal are <qpen 
for oonsideratlon at the final hearing, and the appellant cannot be restricted to any 
selected ground out of those specified In his petition.^ 

U *NQtlce....to the appellant or his pleader.* — This is obligatory. The 
fiict that the pleader of the accused was present in Court when an order Is nuule 
admitting an appeal does not relieve the Court firom the necessity of giving notice 
to the appellant of the day fixed for the hearing of the appeaL* Thia section and 
s. 488 do not make any provUlon for notice of appeal to be given to the advocate of 
the oomplafnant or that he should be heard in appeal.* 

2. * To such officer as the Provincial Government may appoint In this 

behalf.* — ^Notice of appeal should be given to the proper officer of the Government. 
The section is imperative and the omission to give such a notice could not be treated 
merely as an Irregularity. Where a Sub-divisfonal Magistrate dbposed of an appeal 
without giving notice to the District Magistrate and acquitted the accused, the 
High Court set aside the order of acquittal under s. 482.* But where the District 
Magistrate did not object to the procedure the High Court did not Interfere at the 
instance of the complainant.* 

In an appeal against a conviction only the Crown is entitled to be served with 
notice, and heard. In private prosecutions, however, the Court in its discretion 
may allow the complainant to appeal by an advocate, but it is not in any case bound 
to do so.* 

423. (J) The Appellate Court shall then send for the reoc»d of 

Pc»wers of Appel- the case, if such record is not alre^y in Court, 
late Court in dis- After perusing such record,* and hearing the appd- 
posing of appeal. j^nt or his pleader, if he appears, and the I^blic 
Prosecutor,* if he appears, and. in case of an appeal under [section 41 lA, 
sub-section (2), orj* section 417, the accused, if he appears, the Court 
may, if it considers that there is no sufficient ground for interfering, 
dismiss the appeal,* or may — 

(а) in an appeal from an order of acquittal,* reverse such order and 
direct that further inquiry be made, or that the accused be retried or 
committed for trial, as the case may be, or find him guilty and pass 
sentence on him according to law ; 

(б) in an appeal from a conviction,* ( 1 ) reverse the finding and 
aehtence,^ and acquit or dischaige the accused, or order him to be 
retried’ by a Court of competent jurisdiction subordinate to such 
Appellate Court or committed for tri^,* or (2) alter the finding,* main- 

* Nqfor, (1018) 41 Cal. 406. * Devendra v. Shetappa, (1028) 85 

* Ga^ Chamder Mundle, (1881) Bom. L. R. 251. 

10 C. L. R. 57. • * Paragji v. BkagBoanii, (1080) 41 

* * 11241] Kar. 451. Bom. L. R. 1281 ; muniUd 

* (1022) 24 Bom. B. 9o42) 44 Bom. B. R. 488, [1048} 

R. 1150. Bom* 586. 

E The words within bradeets wei^ added by Act XXVI of 1048, a 8. 
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taining the sentence,^* or, with or without altering the finding, reduce 
the sentence, or, (3) with or without such reduction and witli or without 
altering the finding, alter the nature of the sentence, but, subject to the 
provisions of section 106, sub-section (J), not so as to enhance the same 

(c) in an appeal from any other order, alter or reverse such order ; 

(d) make any amendment oi any consequential or incidental order 
that may be just or proper. 

(2) Nothing herein contained shall authorize the Court to alter or 
reverse the verdict of a jury,’* unless it is of opinion that such verdict 
is erroneous owing to a misdirection by the Judge, or to a misunder- 
standing on the part of the jury of the law as laid down by him. 

COMMENT* — This section dettnes the powers of the appellate Court in dealing 
with appeals. 

Sub-section (1). — 1. * After perusing such record.’ — ^Thc Courtis bound 

to peruse the record, and to hear the appellant or Ids pleader, if he appears, befoie 
disposing of the appeal. Even if U s apiiellant or his pleader Is not present the 
Court is lK>und to go through the record itself and to decide the appeal on its merits. 
It cannot summarily dismiss the appeal.’ 

2. ’ The Public Prosecutor.* — In criminal cases a complainant cannot daim 

as a matter of right to be heard as a respondent in appeal. The section does not 
prohibit the Court firom hearing a pleader privately instriicsted to nupport the pro- 
secution, and when the Public Prosecutor does not appear on behalf of the Crown* 

3* * Dismiss the appeal. * — The appellate Court can dismiss tlic appeal only 

on the merits and has no power to dismiss it summarily. It is bound to comply 
with the requirements of ss. 425 and 567, that is, it must write Judgment.* 

Clause (a). — 4. ’ Appeal from an order of acquittal. * — ^Appeal iVom acquit- 

tal lies only to the High Court at the instance of Government. See s. 417, supra. 
A Sessions Judge has no power to set aside the order of acquittal. 

The High Court can deal with the entire case on an appeal against an order 
of acquittal, though in a Jury trial and finally dispose of the same.* It is open to 
the High Court to uphold t^e order of acquittal and to convict the accused of an 
offence with which he was not charged in the Court below, but of which he might have 
been convicted under s. 237.* 

Clause (bl. — 5* ’Appeal from a conviction.* — In an appeal from a con- 
viction it is for tlie appellate Court as for the first C'ourt to be satisfied affirmatively 
that the prosecution cose Is substtintially true and that the guilt of the appellant 
has been established l>eyond all reasonable doubt. It is not for the spjiellant to 
satisfy the appellate Court that the first Court had come to a wrong finding.* 

6. 'Reverse the finding and sentence.* — The word reverse means to 
make void, to set aside or annul, or turn into something completely opfMisite in 
character.* The word finding ** means tlie result of a judicial examination or 
inquiry, eapecinlly into sonic matter of fact. ** Reverse the finding and sentence’^* 
means reverse the finding upon which the conviction is based. ' Reversal * connotes 

i KtMip Singh, (1026) 0 Pat. 16; ram Mandnl, (1030) b8 Cal. 06. 
Trimbak Balvant, (1026) 28 Horn. 1*. * Jsnfail Khadirsab, (1028) 80 Bom. ^ 

R. 1022, 50 Bom. 673; Pohpi, (180k) L. R. 3:10. e 

18 All. 171, F.B. * * Kanchan Mallik, (1914) 42 Cal. 

* Gopala, (1890) 1 Bom. L. R. ^ 374. 

g25. * Batga Singh, [1942] Lah. 129, 

• Gwemmeni of Bengal v* SanH^ 148. F.B. 
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the csomplete annulment of a finding of guilt or innocsence by the trial Court so as to 
oooTert a decision that a man is in^icent into a finding of guilty or vice vena,* 
The appellate Ccmrt has no power either to come to a finding which was not within 
the competency of the trial court, or to pass a sentence which was beyond the 
jurisdiction given to the trial Court by s. 82.* 

In criminal rases the Federal Court would ordinarily accept as final theconclu* 
sfons of fact at which the High Court has arrived unless it can be shown that the 
High Court has either misread any part of the evidence or has overlooked any 
material portion of it.* 

7. * Carder him to be re-tried.* — ^Re-trial should not be ordered unless there 
are grave reasons for doing so. e.g. where the trial was Illegal, irregular or defective. 
When a re-trial is ordered the whole case Is re-opened and the accused must be tried 
again on all the charges originally fkamed.* The appellate Court may itself try the 
offender, if the offence is one within the ordinary jurisdiction of the appellate 
Magistrate.* 

The appellate Court, in setting aside a conviction and ordering a re-trial, ought 
not to make an order directing that a case which has originally been heard before a 
Jury should be re-heard before a Court without a jury, unless It is Justified by excep- 
tional circumstances. Sucdi an order is likely to have a very serious effect upon the 
rights of the accused, and his privilege which he has previously enjoyed of trial by a 
jury he ought in general to retain.* * 

8. *Or committed for trlaL* — ^This section is not limited to cases triable 
exclusively by the Court of Session. An appellate Court has under the section 
the power to order an accused person to be committed for trial by the Court of 
Session in cases which are not exclusively triable by the Court of Session.* 

9. * Alter the finding.* — ^That is. alter the conviction under a cenrtain aectfon 

to one under another and for that purpose the appellate Court may avail itself 
of the provisions of s. 287.* * Alter * means change in form, without changing 

the underlying character of the thing to be changed. * Alteration,* while maintain- 
ing the essential character of the finding, envisages only a cliange in form, that is. 
In the case of a conviction in the degree of guilt.* The; appellate Court can. in an 
appeal from a eonviction, alter the finding of the lower Court, and find the appellant 
guilty of an offence of which he has been acquitted by that Court.** A full bench of 
the Allahabad High Cou A has held that a Court of appeal is empowered under this 
clause to alter a finding of acquittal into one of conviction.*^ 

The finding cannot be altered so as to convict the accused of a graver offence 
than that with which he was charged, unless an opportunity be given to him of defend- 
ing himself, against a charge of such offence.** Similarly, it is improper to alter the 


* [1042] Lah. 120. 143, 
F.B. 

* Maung E Maung^ [1040] Ran. 

^ PUtre Dusadh, [1044] F. C. R. 01. 
« Trimbak Balvant, (1920) 50 Bom. 
073. 28 Bom. L. R. 1022. 

* Manikka Qrdhtani, (1000) 30 Mad. 
228 * 

^ J/ort, (1933) 62 I. A. 174. 37 
Bom. li. R. 634, 50 Bom. 490. 

* Misri Loll v. Lachmi Narain 

(1805) 23 Cal. 350. Sfrir/ia. 
([1835) 8 All. 14. dissented from. Abdul 


Eahiman, (1801) 16 Bom. 580, followed. 

* Ismail Khadirsabf (1028) 80 Bom. 
L. R. 800. 

* Batva Singhs sup. 

** JabanuUa, (1890) 28 Cal. 075; 
Hanuman Sarma, (1082) 00 Cal. 170. 
Bnrka Jetha Afajhi, (1041) 20 Pat. 
881 ; Lakhan Singh, (10.*)4) 0 Luck. 
607 ; Appanna v. Pithani Mahnlakahnti^ 
(1011) 84 Mad. 545; K. Bali RedtH, 
(BB4) 37 Mad. 119. 

** Zoinfr Qasitw, f 1044] All. 408, F.B. 
** Dwarka Mafijhee, (1880) 6 C. L. 
R. 427. 
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iliidfiig io aa to omMci the aeoiued of an ofPenoe of aa entirely dllfetent charaelei, 

An appellate Court when it ** alters the findings maintaining the sentence*** 
is not bound in leqsecst of such altered finding by such condition preoedent* as) 
ISoir examplct csomplaint by person aggrieved* as would be binding on a Court first 
instanced 

Case. — The accused was charged under s. 802* Penal Code, with the offenee 
of murder but was convicted under s. 304, an^ sentenced to ^ years* rigorous 
Imprisonment. He appealed and the High Court issued notice to him to show 
cause why the conviction should not be altered to one under s. 802, Penal Code. 
The question for determination was whether in the absence of an appeal by the 
Provincial Government, it is competent for the High Court to set aside an order 
of acquittal under s. 802, either suo moiu or on the application of the complainant. 
It was held that the Hi^ Court is competent in its appellate jurisdiction to alter 
the finding Aom s. 804 to a finding that the conviction should be under s. 802, and 
in the exercise of its reviaional jurisdiction under s. 489, of the Code of Criminal 
Procedure, the High Court may then pass a sentence of death or tzaoqmrtation for 
life as the merits of the case may reqaire.* 

10. * Maintaining the sentence.* — ^The appellate Court is not competent 
to pass a fresh sentence. It can alter the finding maintaining the sentence. The 
powers of an appellate Court to vary a sentence must be measured by those of the 
Court of first instance.* 

11. * Not 80 as to enhance the same.* — ^Tbe appc Hate Court cannot enhaace 
any sentence on appeal. Such a power to enhance the sentence is conferred only 
iqKm the High Court as a Court of revision. Where an accused person is convicted 
and sentenced on two separate charges, the appellate Court has no power, in 
appeal, to maintain the whole sentence when It reverses the conviction on one of the 
ehaiges as to do so is, in effect, to enhance the sentence.* 

Gases. — Alteration by an appellate Court of a sentence of a fine of Rs. 50, 
or In default two months’ simple imprisonment, to a sentence of six months* rigorous 
imprisonment, was an enhancement of the sentence, and, as such, prohibited by 
this section.* 

The Calcutta and the Allahabad High Courts have observed that under s. TO, 
Penal Code, the law does not release a person who has undergone an alternative 
sentence of imprisonment from liability to pay the fine Imd to have his property 
seised and sold for its realization. Both the High Courts have held that if the 
alternative sentence of Imprisonment were undergone by the applicant, he would 
undergo practically the full term of imprisonment imposed and would still be liable 
for the fine, and that the alteration of sentence by the appellate Court therefore 
would amount to an enhancement of the sent^ce and was consequently illegal.* 
A Ifagistrate on a conviction under s. 420 of the Penal Code sentenced the occniaed 
to six months* rigorous imprisonment. On appeal the Sessions Judge reduced the 
substantive term of Imprisonment to four montto but imposed a fine of one hundred 
rupees, or in default two months* further rigorous imprisonment. It was held tllat, 
inasmuch as, even after the two months* imprisonment in^posed in defSault of payment 
of the fine had been served, the fine could still be exacted, the latto sentence amount* 
ed to an enhancement of the former.* ^ 

t Our Narain Prasad^ (1908) 95 * Hutimu, (1890) Bom. TOO. 

ail 584. ^ ■ Laekmi Kani, (1896) 18 AIL 801, 

s Bawa dVMh, [1942] Lah. 129 ,f.ba • ^tkhal Re^a v. KMrode Per$kud 

* Muhammad Yakub AH^ (1928) Dtill, (1899) 27 Cal. 175. 

45 AIL 594. , * SagBoa^ (1901) 28 AIL 497« 
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The Madras and the Bcmbay High Courts have h^ that vdieo the aggre p at e 
period of litiprisonment awarded is to guy extent less than the period of the original 
smtenoe the fact that the Sne is imposed by the appellate C^ourt would not In law 
be an enhancement of the sentence. Where» therefore, an imprisonment Ibr one 
month was altered into one for five days and a fine of Rs. 40 with imprisonment In 
defiiultfortwowceks.it was held that the alteration was not illegal.^ Theaecused 
was convicted of criminal breadi of trust, and sentenced to nine months* rigorous 
imprisonment* On appeal, the convfctioii was upheld, hut the sentence was altered 
to one of six fiionths* rigorous imprisonment and a fine of Rs* 1,000 or in defouit of 
payment three months* further rigorous imprisonment. It was held that there 
was no enhkncement of the sentence.* The accused was sentenced by a Aiagis- 
trate to a year*8 rigorous impr^nment and Rs. 50 fine, or six months* fiiither impri* 
sonment in defhult. On appeal the Sessions Judge altered the sentence to one 
of six months* rigorous Imprisonment and Rs. 600 fine, or six months* further rigorous 
imprisonment in defoiilt* Tt was held that the alteration was not an enhancement 
aa the aggregate period of imprisonment was less than the period of the origindl 
sentence and the imposition of fine would not be an enhancement of the sentence.* 

P'ryment of cosfs. — An order under s. A1 of the Court-fees •Act directing the 
aeeused, on appeal against conviction, to pay the costs of the complainant is not an 
enhancement of the sentence.* 

Clause (d). — ^Amendinft of order. — Under this clause the High Oourt has 
jurisdicstion to make any amendment or any order that may be just or proper, ft 
is necessary to make consequential or incidental order, such as orders under ss. 106, 
107, 471 (i), 517, 520, 522. 

Where a person was convicted of abetment of forgery by named persons who, 
on their appeal, were acquitted by the High Court of forgery, the High Court, on 
his appeal, has power under this clause to amend and alter the charge against him 
to abetment of forgery by a person or persons unknown if there is sufficient evidence 
*to oonvtcst him.* 

Sub-section (2). — 12. * Verdict of a Jury.*— This sub-section restricts the 

grounds on which the verdict of the Jury can be reversed or altered. ** Verdict *’ 
means the finding of the jury. * 

13. * Is erroneous owlnS to a misdirection by the Judge.* — ^The High 

Court is not authorized ta alter or reverse the verdict of the Jury unless it is of opinion 
that the verdict is erroneous owing to the misdirection by the Judge or misunder- 
standing on the part of the juiy of the law as laid down by him. If it comes to that 
opinion then it has the power to reverse tlie verdict ; but that power ought not to be 
li^Hly exercised.* The verdict ofthe jury is not rendered erroneous when it is due 
to non-direction unless it amounts to misdirection wliioh has the positive result of 
misleading by the jury.* Omission to explain the law to the Jury amounts to a 
misdirection vitiating the verdict.* 

There Is a divergence of opinion in some of the cases of the Calcutta High 
epurt on the question whether in cases of trial by Jury where the appeal lies on a 


* BhakthaoaUaiu Naidu^ (1000) 80 
Mad. 108, F.B. 

* Ckagan JagBnnath^ (1808) 28 Bom. 

• 480 . * 

* Muhammad Mumatn, (1080) 12 
l^ah. 440. 

* Karuppana Pillait (1005) 20 Mad. , 
188. 

* Thakur Shah, (1048) 70 I. A. 106, 


46 Bom. L. R. 518. 

• ShaiMadai, (1008) 10 Bom. L. 
R. 565 ; JPubUc Prosecutor v. Bon4gM 
PotHgadu, (1008) 32 Mad. 170. 

• * Prooineial Government, Central Fro- 
dineea and Berar v. Hqghwram, [1042] 
Nag. 740. 

* Biru Mandat, (1807) 26 CaL 501. 
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matter of law only, the appellate Court baa power, intheeventof any miadireetioD 
by the Judge or admiaaion of inadmiasible evidence, to deal with the whole caae on 
merita, and to diapoae of the caae finally. There are decialona holding that the 
High Court has no option but to aet aaide the verdict and direct a letriaL The 
later deciaiona ahow that it has auch powera.^ The Allahabad Court haa 
followed the earlier decialona of the Calcutta High Court.* 

The Bombay High Court la of opinion that in andi a caae the HS|^ Court baa 
power either to convict or acquit the accuaed according aa the evidence ia or la not 
sufficient for conviction. Where the fbeta have to be determined and *the evidence 
is of auch a character aa to render ft difficult to pronounce any opinion without 
hearing the witness, a new trial may be ordered.* The Madras* and the Nagpur* 
High Courts liave held similarly. 

Gompenaatlon. — ^An appellate Court has no power to order oompenaatloD 
under a. 250.* 

, 424. The rules contained in Chapter XXVI as to the judgment of a 

Judf^enta of Criminal Court of original jurisdiction shall apply, so 
rabordinate Appel- far as may be piacticable, to the judgment of any 
late Courts. Appellate Court other than a High Court : 

Provided that, unless the Appellate Court otheiwise directs, the 
accused shall not be brought up, or retjuiied to attend, to hear judgment 
delivered. 


COMMENT. — ^lliis section makes the provisions of s. 867 applicable to the 
judgments of Courts of apfieal, except when the appeal has been summarily rejected 
under a. 421, suftra. The High Court is not required, after pronouncing a judgment 
in open Court, to date and sign the same.* 

Judgment in appeal. — The judgment of an appellate Court should set out the 
cases for the prosecution and the defence, the point or points tor determination, the 
decisicn thereon and the reasons for the decision.* 

An appellate Court, without going to the length of writing an elaborate judgment, 
should, in deciding a criminal appeal, notice briehy but clearly the objections urged 
on appeal, and how they were disposed of.* 

Omission to write the judgment is not an irregularity cured by s. 537 (a) of 
the Codp.w 

425. (/) Whenever- a case is decided on appeal by the High 
Order by High Court under this Chapter, it shall certify its judgment 
Court on appeal Or order to the Court by which the finding, sentence , 

to be oeHifled to or order appealed against was recorded or passed, 

lower Court. finding, sentence or order was recorded or 


* Binayendra Chandra Pan/fc, (1036) 
63 Cal. 020, 05-t ; Taju Pramanik^ 
f]808) 25 Cal. 711 ; Government of 
Bengal v. Snntiram Mandate (10.30) 
58 Cal. 06 ; contra, Wafadar Khan^ 
(1804) 21 Cal. b55; ^f£ Fakir ^ (1807) 
25 Cal. 230. 

* tkram-ud-din, (1017) 80 All. 348, 
following Wafadar^ s case, supra. 

* liamchmutra Shnnkarashet, (1032) 
85 Bom. JL*. R. 174 ; Ramchandra Govind 
Harshe^ (1805) 10 Bom. 740. 

* Smilker, (1002) 26 Mad. 1. 


* Haraekchand, [1042} Nag. 510. 

* Mehi Singh v. Mongol Khandu, 
(1011) 39 Cal. 157, f.b. 

* Pragmadho Singh, (1032) 55 AlL 
182. 

* Abdul Oani Bandukehi, [19481 
1 Cal. 482; Baniiidhaf, [1989] All. 806. 

* BUemoH Muknjee, <1904) 82 OiL 
178 ; Rtah Behari Ea» v. Balgap^ 
Singh, (ISO.*!) 21 Col. 02. 

** Devtndra Shioapa, (1015) ITBom. 
L. R. 1086. 
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passed by a Magistrate other than the District Magistrate, the certificate 
shall be sent tlirough the District Magistrate. 

(fi) The Court to which the High Court certifies its judgment or 
order shall thereupon make such orders as are conformable to the judg- 
ment or ^der of uie High Court ; and, if necessary, the record shw be 
amoided in accordance therewith. 

426. (1) Pending any appeal by a convicted person,* theAppel- 
nrnirmnlnn * of Court may, for reasons to be recorded by it in 
writing, order that the execution of the sentence or 
sppe^. • order appealed against be suspended and, also, if he 

!?**?** ap> jg jn confinement that he be released on bail or on 
pellwitonlMii]. his owfi bond. 

(2) The power conferred by this section on an Appellate Court 
may be exercised also by the High Court in the case of any appeal by^ 
a convicted person to a Court subordinate thereto. 

(2A) When any person other than a person accused of a non- 
bailable offence is sentenced to imprisonment by a Court, and an appeal 
lies from that sentence, the Court may, if the convicted person satisfies 
the Court that he intends to present an appeal, order that he be released 
on bail for a period sufficient in the opinion of the Court to enable 4iini to 
present the appeal and obtain the orders of the Appellate Court under 
sub-section (i) and the sentence of imprisonment shall, so long as he is 
released on bail, be deemed to be suspended, 

(3) When the appellant is ultimately sentenced to imprisonment, 
penal servitude or transportation, the time during which he is so released 
shall be excluded in computing the term for which he is so sentenced. 

COMMENT. — ^The appellate Court can alone exercise the powers oonfeired 
by this section. But in the absence of an appeal the powers cannot be exercised, 
because the section says ** pending any appeal by a convicted person ** the execution 
of sentence may be suspended. 

1. * Convlc^ted person.’ — ^This expression includes a person against whom an 

or<ler under s. 107 of the Code is passed.^ 

Sub-*ecflon (2A) — This sub-section has been added by Act II of 1045, s* 8, in 
view of the decision of the Privy Council in Jairam Das v. Emperru* that the Code of 
Criminal Procedure confers no power on a High Court to grant bail in the case of a 
convicted person, and the fact that he has obtained leave fW>m His Majesty in 
Council to appeal from his conviction or sentence makes no difference in this regard. 
Such a power must be statutory and does not reside in the inherent powers of the 
High Court. The Privy Ccuncil in their judgment suggested legislation on the sub- 
ject, and consequently this sub-section has been added. 

^ 427. When an appeal is presented under [section 41 lA^ sub- 

Arrest of accused section (2), or]* section 417, the Court may issue a 
in appeal from warrant directing that the accused be arrested and 
acquittal. • brought before it or any subordinate Court, and the 

Court before which he is bfought may commit him to prison pending 
the disposal of %he appeal, or admit hipi to bail. 

> JKafttMtru ilat, (1082) 54 All. 8G1. > (1045) 47 Bom. L. R.684, P.C. 

^ 

The words within brackets were added by Act XXVI of 1048, s. 6. 
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428. (I) In dealing with any^ appeid under tiiis Chapier* the 

Appellate Court Appellate Courts it it thinks additional evidence to 

may take hirther be necessary* shall record its reasons* and may either 
widence or direct take such evidence itself* or direct it to be taken by 
It to be taken. ^ Magistrate, or, when the Appellate Court is a High 
Court* by a Court of Session or a Magistrate. 

(2) 'When the additional evidence is taken by the Court of Session 
or the Magistrate* it or he sliall certify such evidence to the Appellate 
Court; and such Court shall thereupon proceed to dispose of the appeal. 

(S) Unless the Appellate Court otherwise directs* the ^uxrusra or 
bis pleader shall be present when the additional evidence is ^en ; but 
such evidence shall not be taken in the presence of jurois or assessors. 

(4) The taking of evidence under this section shall be subject to 
the provisions of Clmpter XXV* as if it were an inquiry. 

COMMENT. — ^This section coDtemplates a ftirther inquiiy by taking additkinak 
evidence, when the conviction by the lower Court has been based upon some evidence 
which might legally support it, but which in the opinion of the appellate Court is 
uot quite satisftudiory. 

Object. — The intention of the Legislature in enacting this seotion is to empower 
the appellate Court to see that justice is done between the prosecutor and the person 
prosecuted* and if the appellate Court finds that certain evidence is necessary in 
order co epable it to give a correct finding. It would be Justified in taking action 
under this section.^ The section is not intended to remedy the negligence or laches 
of the prosecution.* 

Such additional evidence Is taken in the manner prescribed by s. 856. 

Effect of additional evidence. — ^The appellate Court cannot consider and 
determine a new case disclosed by the additional evidence* except In so far as to 
afiirm or modi fy or set aside the sentence under appeal or to act as otherwise provided 
by 8. 423 (I) (6).« 

If additional evidence b taken it does not entitle a party to appeal Ikom a 
judgment upon such evidence to the High Court upon the merits* treating It in 
substance as an original judgment.* 

429. When the Judges comiming the Cowt of Appeal are equally 

Procedure wheie divided in opinion* the case* with their opinions 

Judges of Court thereon* shall be laid before another Judge of the 
of App^ are same Court* and such Judge* after such hearing (if 
equally divided. ^yj thinks fit* shall deliver his opinion* And 

tlie judgment or order shall follow suph opinion. 

COMMENT. — ^The Bombay Hi^ Court has held that this section overrules 
d. 86 of the Letters Patent whidi provides that the opinion of the senior Judge 
shall prevail.* The Calcutta High Court has held that it does not apply to pro- 
ceedings under s. 145 which is outside s. 485. On a difference of opinion* on revision 
of such a probeeding* the opinion of the senior Judge pcevaib unebr cl. 86 of the 
Letters Patent.* 

^ Duffa, (1626) 7 Lah. 148 ; LiickiKfia * Naniamram UtOmram^ (1886) 8 
Singh, (1804) 81 Cal. 710. B. H. C. R« (Cr. C.) 64. 

* Jmrniok y. Fat* (I8II) 88 Bladi.. * Doda ^fui* (1S86) 16 Bom. 458. 

457* 467. * Mariam Sewa v. Merjan Smrdatf 

* laahak, (1600) 67 Cal. 876. (1616) 47 Cal. 488. 
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Whm the Judges oompogifig tbc^CWt of appeal ate equally 4ivMM in (^nioiip 

the case of the accused is, uoder this section, laid before a third Judge whose duty It 
is to consider the whole case and all the points involved, and it will be aooordiitt 
to the opinion of such Judge that the Judgment will fbllow*^ Where thme Is dis- 
agicement among two Judges and the case Is to be rcfemd to a thiid Judge It fe 
only the case of the particular prisoner as to whom there is a dllfetenoe of opinion 
whkh need be referred and not the whole case.* 

430 . tFudgments and orders passed by an Appellate Court upon 
Finality of orders appeal shall be filial, except in tbe cases povided for 

on appeal. in section 417 and Chapter XXXIL 

COMMENT. — The section applies to all orders of an appellate Court upon 
the appeal. It Is not necessary that the order should have been passed on the 
merits. Where an appeal has been dismissed as not having been prosecuted within 
the time fixed by the law of limitation. It is not competent for the appellate Court to 
reconsider Its onler and hear the appeal.* 

Revision. — ^This section does not apply to judgments in revision applications, 
but the principle of finality of judgments laid down therein applies also to such 
judlgments.* 

The orders of an appellate Court are open to revision. See Chapter XilCXn. 

431 . Every app^ under [section 411 A, sub section (2), orj* 

.. section 417, shall finally abate on the death of the 

appcids.™^' ” accused, and every other appeal under this Chapter 
(except an appeal from a sentence of fine) shall fii^ly 
abate on the dea^ of the appellant. 

COMMENT. — Every apfieal, except an appeal against a sentence of fine, 
abates on the death of the appellant, because the sentence under appeal can no 
longer be executed. 

The principle of this section applies to matters in revision. A rcviaional 
application against a sentence of fine will not abate by reason of the death of the 
applicant.* • 

Case. — ^Two persons, M and N, were convicted of criminal breach of trust, 
and each was sentenced ^ one year’s rigorous imprisonment and a fine of Rs. 1,000. 
Both the prisoners filed an appeal to the High Court. N died pending his appeaL 
On M’s appeal, tlie High Court passed an order acquitting him, and reversing his 
conviction and sentence. Thereupon one of the relatives of the deceased N applied 
to the High Court to set aside the conviction and sentence passed in his case, and 
order the fine to be refunded. It was held that on N’s death his appeal abated.* 

CHAPTER XXXII. 

• Of Reference and Revision. 

This Chapter deals with two important jurisdictions which are special to the 
High Court, viz^(l) reference and (2) revision. The former jurisdiction can be 

, 1 Sarai Chandra Mifra^ (1910) 88 R. 954. 

Cal. 202. 9 » * Siia tlam v. Ram Dayat, (198t) 

* Chunna Singh, [1948] All. 82. 28 Luck. 806. 

> • Bhimappa, (1894) 19 Bom. 782.. * Nabiahah, (1894) 20 Bom. 714. 

* Inderchaaui, (1934) 86 Bom. L. 

The words within brackets were added by Act XXVI of 1948, s*. 5. 
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Invoked either bjr (a) a Presidency Ungistrafe (s. 482). (h) by a Judge of the Ugh 
Court in the exercise of original criminal Jurisdiction (s. 484). In both cases, the 
reference can lie made only on a question of law, and must arise In the hearing of a 
ease. The revisional Jurisdiction Is more elaborate. It can be exercised by the 
High Court, Sessions Judge, District Magistrate or Sub-divisional Magistrate specially 
eni|Niwered (a. 485). The record of the cose is called for with a view eltlier to order 
Ihrthcr inquiry (s. 430) or commitment (s. 487), or where action is taken by the 
Sessions Judge or the District Magistrate, he may report the case to the High Court 
(s. 488). Where the High Court exercises the jurisdiction eltlier of itself or on a 
report mode under s. 438 it can exercise any of the powers which are coicferred on an 
appellate Court (s. 489). The jurisdiction above referred to is described as the revU 
sioiml Jurisdiction of the High Court. There are otlier sources of jurisdiction 
wliit‘h tlie High Court has over criminal Courts subject to its appellate jurisdiction.** 
'One is derived from cIs. 26, 27 and 28 of the amended Letters Patent* 1865. The 
second is known os the powers of superintendence which arises under s. 284 of the 
Oovernnusnt of India Act, 1985 (*^6 Geo. V, c. 2)« ^ 


432. A Presidency Magistrate may, if he thinks fit, refer for the 
Reference by opinion of the High Court any question of law which 
Presidency Ma||l^ arises in the hearing of any case pending before him, 
trate to High or may give judgment in any such ease subject to the 
decision of the High Court on such reference and, 
pending such decision, may either commit the accused to jail, or release 
him on bail to appear for judgment when called upon. 

COMMENT.— Three things are required under the section. First, it is only 
a Presidency Magistrate who can act under the section and no one else. Secondly, 
the reference can be made only on a question of law and not on a question of fact.^ 
Thirdly, the question referred must arise ** in the hearing of a case.*’* 


433. (i) When a question has been so referred, the High Court 
Disposal of case shall pass such order thereon as it thinks fit, and 
oooording to d^i- shaH cause a copy of such order to be sent to the 
sion of High Magistrate by whom the reference was made, who 
shall dispose of the case conformably to the said 

order. 


Direction as to 

OOBtS. 


(2) The High Court may direct by whom the 
costs of such reference shall be paid. 


434. [OmiUedby Ad XXVI of 1943,8.6.] 

435. (1) The High Court or any Sessions Judge or District Magis* 
Power to call for trate, or any Sub-divisional Magistrate empowered 

records of inferior by the Provincial Government in this behalf, may 
Courts. call fQt and examine the record of any proce^ii^' 

before any inferior Criminal Court* situate within the local limits of its 
or his jurisdiction for the purp^ of satisfying itself or himself as to the 
correctness, l^ality or propriety of any . finding, sentence or order 
recoided or passed, and as to th^ regularity of any proceedings of such' 
inferior Court and may, when calling for such record, direct that the 
execution of any sentence be suspenira and, if the accused is in confine* 


> Motta Fuda Karim, (1905) 88 • Nmu, (1809) 1 Bom. L. R. 581. 

Cal. 198. 
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ment, that he be released on bail j>r on his own bond pending the exami- 
nation of the record. 

Explanation. — ^All MagistrateSt whether exercising original or 
appellate |urisdictiont shall be deemed to be inferior, to the Sessions 
Judge for the purposes of this sub-section and of section 437. 

(2) If any Sub-divisional Magistrate acting under sub-section (I) 
considers that any such finding, sentence or order is illegal or improper, 
or that any ^uch proceedings are irregular, he shall forward the record, 
with such remarks thereon as he thinks fit, to the District Magistrate. 
(S) [OmitUd by s. 116 of Acf XVIII of 1923\. 

(4) If an application under this section has b^n made either to the 
Sessions Judge or District Magistrate, no further application shall be 
entertained by the other of them. 

COMMENT.— Sections 435 to 489 deal with what is known as the revisional 
jurisdiction of the High Court. The revisional jurisdiction is derived from three 
sources : (1) sections 435 to 480 of tlie Criminal Procedure Code ; (2) section 224, 
sub-s. (2), of the Government of India Act. 1085 (2G Geo. V., c. 2)^ and cl. 28 of the 
Letters Patent ; and (8) the power to issue the writ of certiorari.* It will be 
noticed that the operative section is s. 480. • 

The power to call for records of inferior criminal Courts Is cionferred on four 
kinds of Courts : (1) High Court ; (2) Sessions Judge ; (8) District Magistrate ; 
and (4) Sub-divisional Magistrate specially empowered. The grounds on which the 
power can be exercised are two : (a) where the finding, sentence or order is ill^l or 
imprc^>er ;* and (b) where the proceedings are irregular. The only action that a 
Sub-divisional Magistrate can take Is to forward the record of the case with his own 
remarks to the District Magistrate (s. 485). Where the High Court or the Sessions 
Judge has called for the record, it is open to either of them to ask the District 
Magistrate to make further inquiry Into the case (s. 486). Where Uie record lias 
been called for by the Sessions Judge or District Magistrate, eitlicr of tliem can 
order the accused to be committed for trial, where it apiiears that Uiecase is exclu- 
sively triable by a Court of Session and that the accused is improperly discliarged 
<s. 487). It is also open to either of tlum to report the case to the High Court for 
reversal or alteration of the sentence (s. 488). The High Court, in dealing with a 
emse which has either been called for by itself or which has been reported to it for 
orders or which has otherwise come to its knowledge may exercise any of the 
powers conferred on an appellate Court and may enhance the sentence (s. 480). 

1. * Proceeding.* — This word would include a pending case. The High 

Court possesses the power to interfere at any stage of the case, and when it is brought 
to its notice that a person has been subjected to harassment of an illegal prosecution, 
it b its bounden duty to interfere.* The High Court will exercise its power where 
there is a material error or defect in law or procedure, misconception or misreading 
of evidence, fkilure to exercise or wrong exercise of jurisdiction, or where the facts 
admitted or proved do not disclose any offence.* Cases for such interference *‘niust 
be of an exceptional nature. . . .one safe practical test would be this, namely, that a 
bare statement of Ate fsets of thf case without any elaborate argument should be 

See Charoobega Dates v. Barendra La9 Laha, (1884) 10 Cal. 208. 

JVolh Mimundor^ (1800) 27 Cal. 120, « Chandi Pershad v. Abdwr Hahmant 

decided under the Government of India (1804) 22 Cal. 181. 

Act, 1015 (5 & 0 Geo. V, c. 01). * Harbhidan Singh, [1042] Nag. 

* Beaant, (1010) 80 Mad. 1104. 404. 

• liobin Kriato Mooketjee v. Miuaafck 
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snlBciciit to oottvinoe this Court that it Is a^flt one for Its Interfetenoe at an inter- 
mediate stage.**^ When, therefore, the foots float on the surface and there Is not 
even a scintilla of suspicion of criminal liability as against the accused the High Court 
would interfere and quash the proceedings because to allow the proceedings to 
continue would be allowing a force to be enacted to the great harassment of the 
accused.* 


Explanation. — A District Magistrate for the purposes of this section is deemed 
to be inferior to the Sessions Judge.* » 

X * Inferior Criminal Court.’ — ^Tbe Jurisdiction can be exercised only over 
an inferioT criminal Court. It does not include a civil or revenue"Court acting 
under s. 470 of the Code.* 

Sub-section ( 4 ). — The word made ” means made, entertained, and decided. 
If an application is made to a District Magistrate and he is of opinion that it diould 
,be made to the Sessions Judge, a firesh application tqthe Sessions Judge is competent.* 
Concurrent Jurisdiction. — The High Court does not ordinarily entertain an 
application for revision in cases where the Sessions Judge or the District Magistrate 
has concurrent revisional Jurisdiction with the High Court save on some special 
ground shown, unless a previous application has been made to the lower Court ; 
but where concurrent Jurisdiction is not possessed by the lower Courts no such 
general rule exists.* According to a practice of the High Court an application 
in revision to the Sessions Judge or to the Distrif t Magistrate Is an essential step 
in the procedure of filing a criminal revision in the High Court, and foilure on the 
part of the applicant in this respect operates as a bar to the application being 
entertained by the High Court. The fact that there has been an appeal to a Magis- 
trate, first class, or even to the District Magistrate is not a compliance in principle 
with this rule. Inasmuch as a revision should and generally does cover different 
grounds from an appeal, an appeal to the District Magistrate does not serve the 
object underlying the rule in the same way as a revision would.* But If a Judge of a 
High Court, on some special ground stated in the petition, decides to intervene, he 
cannot be said to be acting illegally, although it may be <M>ntrafy to the practice.* 
436. On examining any record under section 485 or otherwise, the 
_ ^ . High Court or the Sessions Judge may direct the 

in^i^ to or er District Magistrate by himgelf or by any of the 
^ Magistrates subordinate to him to make, and the 

District Magistrate may himself make, or direct any Subordinate 


* Choa Lid Doss v. Anani Pershad 

Miaaer, (1807) 25 Cal. 288; Jogol 
Chandra Mozumdar^ (1800) 26 Cal. 
786 ; NageshappOy (1805) 20 Bom. 

543; Shripad ChandtsvarkoTt (1027) 52 
Bom. 151, 80 Bom. L. R. 70 ; Kuppu^ 
mami Aiyar, (1015) 80, Mad. 561 ; 
Ramanathan ChAHyar v. ' Subrahmanua 
Ayyar, (1024) 47 Mad. 722. 

* Hakim Abdul Wah\ (1988) 9 

Luck. 61. 

* Haii Abdus Subhan v. Gajanan, 

[1048] Nag. 687. . 

* Hut Prasad Dos, (1018) 40 <Uk\. 
477, V.B.; RuMu Singh, (1021) 6 P. 
L. J. 178; Udit Narain Dube, (1012) 
86 All. 100. 

* Appacbi Gaundan, (1981) 54 Mad. 


842. 

* Reohh, (1887) 14 Cal. 887 ; Abdus 
Hobhan, (1000) 86 Cal. 648; Rash 
BehaH Saha v. Phani Bhttsan Haidar, 
(1020) 48 Cal. 584; Abdul Matlab 
V. Nanda Lai Khatel, (1022) 50 Cal. 
428; Gullay v. Bakar Husatn, (1005) 
28 All. 268 ; Shafa^-ullah v. fWbU 
Ahmad Khrrn, (1007) 80 All. 116; 
Mansur Husain, (1010) 41 All. 587; 
Sharif Ahmad v. Qabul Singh, (1021) 
48 All. 407; Bhure Mol, (1028) 45 
All. 526; Chagan Bayaram, (1800)' 14 
Bom. 881. 

Muhammad Hashim, (1082) 66 
All. 261. 

* Bisheshmar Prasad Sinhaf (1088) 
56 All. 158. 
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Magistrate to make, fiirther inquiry^ into any oonqilaint which has hem 
dismissed under section 208 or suih'seetion (S) of section 284, mr totcr tiie 
case of any persem accinsed of an offence* who has bem disduuqfsd i* . 

' Provided that no Court shall make any direction under this section 
for mejuiry into the case of any person who has been discharged uidess 
such person has had an opportunity of shewing cause why such direetiem 
should not be made. 

COMMENT. — This aeotkm deals with power to direct '’further loquiry/*. 
SuchpowerisalsogiveDbyss. 875,428(1), 487 Qprov. (6) ], and 582 (S). 

This seAion does not enable the Hi^ Court to deal with cases decided by 
the Presiden<^ Bfagistrates : ijb can do m under ss. 486 and 480 or cL 28 of the 
Letters Patent.^ 

As regards dismissal of complaints under ss. 208 and 204 (5) and ordeiS of 
discharge, there is no appeal as thm is in cases of acquittal and ocmviction, and the 
Legislature has not thought it sufficient to leave these orders to be dealt with under 
the general revislonal jurisdiction (vis., ss. 485, 488 and 489), but has eonfenod 
special powers in regard to these orders on the High Court itself as well as on the 
Sessions Judge and District Magistrate. The effect of the order for further inquiry 
is of course to set aside the dismissal of the csomplaint and the order of dlQehaige^ 
But the Sessions Judge or District Magistrate cannot, in the exercise of the power to 
order farther inquiry, himself frame the charge or order the Magistrate to frara^ the 
charge or try the accused. But in the gravest class of offences the Sessions . Judge 
and District Magistrate are empowered (s. 487) to dispense with further inquiry and 
commit for trial forthwith, thus avoiding the stage of further proceedings hefor^ 
the subordinate Magistrate which the LcgislatureJconBiders unnecessary in view of 
tlie weight attached to the opinion arrived at by the Sessions Judge or District 
Magistrate.* 

It will be noticed that the High Court or the Sessions Judge can act under 
the section ; and further inquiry must be made either by the District Magistrate 
or any Bfagistrate subordinate to him. The District Magistrate may also act under 
the section and make further inquiry. Thus, the thre6 Courts have concuiient 
jurisdiction. But, in practice, the aggrieved party should first move the iMstrict 
Magistrate or the Sessiouf^ Judge as the case may be. But where, however, the 
District Magistrate has once acted under the section, it is not qpen to the Sesrions 
Judge who has no jurisdiction to reWew the order ; but he may refer the matteir 
to the Hi|^ Court.* Similarly, where the Sessions Judge has passed orders^ H la' 
not open to the District Magistrate to pass orders of'a contraiy kind, but he ippy 
submit the matter to the Hi|^ Court through the medium of the Public Prosecutor.^ 
The District Magistrate bas no jurisdiction under this section to order a re-trial of a 
case ; he can order further inquiry.* 

The High Court, the Court of Session, and the District Magistrate all, have 
powgr, as Courts of revision, to deal with an order of disdiarge, and to dNit with* 
It ott merits as weB as on otiber grounds. They have the power to interfere on the, 
ground that the order is incorrect, that is, wrong on the merits, no less than m the 

* Colbttfe v. KHfio Kiahare Mad. 220, 288, 284, e.a. v 

(1209) 26 CaL 284; Mattk Pniap *. Dorhuri Mmndar v. Jsgoo 
Simgh V. Kkm Mahomed^ (1909) 88 (1895) 22 Cal. 578. 

CaL 994; VarfiioaindM, (1992) 27 Bom. . * PfrM, (1889) 12 AIL 484. * ^ 

84, 4 Bom. L. R. 779. ^ * Muhammad Hhaain v. AfenM, 

* firaMl, (1909) 82 (1920) 52 All. 257. 

21 . 
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ground of Illegality or irregularity. The High Court or the Court of Session or tbe 
District Mdgistrate has jurisdiction on any suIBcieot ground to set aside an order of 
dischatge, and direct eif^r an additional investigation of the fhct8» or a re-oonsidera* 
tion of the evidence^ by the Magistrate nrhose order is set aside* or a new inquiry 
before another Bfagfstrate ; and among such sufilcient grounds are the omission to 
talte evidence which ought to have been taken, the discovery of fresh evidence, 
mistakes of law* illegality or inregularity in the proceedings, and the incorrectness of 
the first finding. However, the discretion thus conferred is a judicial discretion. 
No Court can properly set aside an order of discharge without having*and assigning 
solid and sufficient reasons for doing so. In a case triable only by the Sessions 
Courti to which s. 487 applies, if the Sessions Judge or the District Hlagistrate is 
satlsfi^ that on the evidencse taken there is a clear qase for a committal* and there 
is no reason for desiring a further consideration by a Magistrate* it would ordinarily 
be his duty to direct a committal under s. 487, and not to make further enquiry 
under s. 486. In the same way, in a case not triable only by the Court of Session* 
if the Sessions Judge or the District Magistrate is satisfied that on the evidence 
taken there is a clear case for changing and t^ng the accused, and there is no reason 
for desiring frirther magisterial examination, it is ordinarily his duty to refer the 
case to the High Court, which can make a suitable order, and not to direct frirther 
inquiry by a Magistrate.^ The Sessions Judge has power to direct the Magistrate to 
hold a further inquiry but he has no jurisdiction to frame a chaige himself.* 

1, * Further inquiry.* — ^The term ** inquiry ** is not in its ordinary accepta- 
tion restricted to the mere taking of evideilce, but it includes also a consideration 
of Its effect in relation to the complaint forming the subject of the inquiry. This 
being so, it Is not clear why the expression ** frirther inquiry ’* should not signify 
as well a fresh consideration of the effect of the evidence already recorded as a 
supplemental inquiry upon fresh evidence** and the conclusion to charge or discharge 
the accused.* In directing ** further inquiry ” it should be left entirely to the 
inquiring Magistrate to determine whether or not the evidence justified the accused 
being cdiarged and put on his trial**or committed to the Court of Session.* 

2, * Person accuaqfl of an offence.* — ^This expression ihakes it clear that 
dfechaige refers to a person who has b^n accused of an offence. It does not include 
a person proceeded against under s. 109,* s. 110* or s. 188,* or s. 145.** 

3, *Dlecliaitted,* — ^This section applies where tht accused has been **dis* 
charged,** i.e., ** discharged within the meaningof ss. 909, 258 and259 of the Code.**^^ 
The section cannot be employed where the accused has been discharged under s. 102** 

^ HaH Das9 Sanyal v. SarUMa, 586. 

(1888) 15 Cal. 608, 619, 620, F.B., dis- * Aftmuromi, (1891) 15 Mad. 89. 

sentdd from in Narayanaswamy Naidu^ * Near Akir^ (1928) 51 All. 408. 

(1909) 82 Mad. 220, f.b. * Imam Mandat, (1900) 27 Cal. 

* Ibrahim v. Quran DUta Mai, 662 ; Dauanath TfOuqdar, (1005) 88 

(1982) 18 Lah. 690. Cal. 8 ; Vein Ammal v. CiridSom- 

* Per MuttusamI Ayyar, J., in baravflu FiUai, (1909) 88 Mad. M; 

IkdaakmaiamH, {lS91) 14 Mad. 884, Roahan Singh, (1028) 46 AU. 285; 

p.ib ; Vetikaia Subba Heddi v. Ay^u Maung Than, (1028) 2 Ran, 80. 

Reddi, (1008) 82 Mad. 214; Hari • Srinath Roy ^ Ainaddi Haider, 
Dam Sanyal v. SarUuUa, sup. ; Chotu, (1897)b 24 Cal. 895 ; Indra Nath Bo- 

(1686) 9 All. 52, F.B.; Dorahiii Hor» nerfee, (1897) 25 425. « 

ma^i, (1885) 10 Bom. 181 ; RhanUbv^, ** Chathu Rat v. Nirmtfan Rai, 
P. CHIJard, (1888) 18 Bom. 876. (1898) 20 Cal. 720. 

‘ * Hart Dan Semydl v. SaHhUkli Vein Tayt Ammal v. Chtdamhof- 

sup.* p. 620. ravetu PiBat, (1900) 86 Mad. 65, 86. 

* QajaiMan, (1900) 2 Bom. L. R. ** Ibid,i Sbtgh, sup. 
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€r f*aeqiiitted.**> 

Proviso. — The proviso is Imperative and enjoins that an opportunity dionld be 
given to the accused to show cause why further inquiry should not be ordered. 
A disregard of the proviso is an illegality, and, in any case, such an irregularity 
as seriously prejudices an accused person who is ordered to be proceeded against.* 

Notice. — ^Where a complaint has been dismissed under s. 203* or s. 204* 
no notice need be given to an accused before a forther inquiry is ordered under 
this section, pccording to the High Courts of Bombay and Allahabad ; but the 
Calcutta* and the Lahore* High Courts have held that sucdi notice should be given. 


to 

commitment. 


order 


437, • When, on examining the record of any case under section 485 
or'otherwise, the Sessions Judge or District Magis- 
trate considers that such case is triable exclusively by 
tlie Court of Session and that an accused person has 
b^ improp^ly discharged^ by the inferior Court, the Sessions Judge or 
District Magistrate may cause him to be arrested, and may thereupon, 
instead of directing a fresh inquiry,* order him to be committed for trial 
upon the matter of which he has been, in the opinion of the Sessions 
Juc^ or District Magistrate, improperly discharge ; 

Provided as follows : — 


(а) that the accused has had an opportunity of showing cause to 
such Judge or Magistrate why the commitment should not be made ; 

(б) that, if such J iidge or Magistrate thinks that the evidence shows 
that some other offence has been committed by the accused, such Judge 
or Magistrate may direct the inferior Court to inquire into such offence. 

COMMENT. — This sectiou is an amplification of the foregoing section. It 
applies only when (1) the offence is triable exclusively by a Court of Session,^ and 
(8) the abused has been improperly charged. Either the Sessions Judge or the 
District Bfagistrate can act under the section. He may instead of ordering fresh 
Inquiry csommit the accused straightway to the Court of Session. But there are 
two conditions precedent to the exercise of the power. They are : (1) notice should 
be given to the accused ; and (2) where a different offence Is made out an inquiry 
should be made into it by the inferior Court. 

Sessions Judges and Jdagistrates should, in a case where a man has been dis- 
<diarged, use the powers given to them by this section sparingly and with great 
caution and circumspection, specially In cases where the questions involved are 
mere matters of fact.* 

1. * Dlscbarged.* — It is the order of discharge which ftimishes foundation of 

jurisdiction to act under this section. Where a charge is not pressed by the prose- 
cution and the Magistrate does not feame ft, the cdiarge cannot be revived and 
commitment on it ordered under this section ;* nor can a cshaige still under Inquiry 


* EfTomteddi, (1885) 8 Mad. 296; 
SMaosmlu v. Feerosofffgam, (1014) 88 
Mad. 585; Ba^anaih Pandeit v. Gtetcri 
Kania Mandai^ (1808) 20 &I. 688. 

* Bhagaan Daam (1088) 56 All. 285. 

* Dhandu Bapu^ (1027) 2fe Bom. 

IX R. 718. « 

A dcit/rqj Shndjk^ (1035) 47 All, 722 ; 
Afofol Httstoin, (1017) 40 All. 188; 
Augoft V. Sam PMAan, (1012) 85 AIL 

* Ambar AM v» 4qfoh AlU (lOH) 


80 Cal. 288 ; Wahed AH Sheikh, (1005) 
82 Cal. 1000. 

• Nabi Bakhah, (1019) 1 Lah. 210. 

* Ckenehiah, (1010) 48 Blad. 501; 
Ba^janaih Pandey v. Ctmai Kania Afm- 
dol, sup.; Ckmdm, (1018) 16 Bom. L. R. 
80. 

i Chain, (1886) 8 AH. 58, V.a.; 

Alam, (1087) 48 AIL 8I«» 888. 

* * MurappaBaimdak^ (1815) 41 Mad. 
088. 



THE CBHHNAXi procedure code. 


[chap. juum >. 


« 2 «. 


bcfoK Inferior Blagktvate be txeated as an order of diediafge.i ^ 

2. ^Froali inquiry.* — ^l%e8e words h^e the same meniiiiqr as the words 
farther inqidiy ** In s. 486.* 

Proviso (a). — The Issue of notice to the accused Is an indispensable preliminary; 
want of notice vitiates the proceedings.* 

High Court. — ^This section does not in terms apply to the High Court* which 
can act under ss. 428 and 489 and direct a commitment.* An order passed under 
this section is liable to be revised by the High Court** apart from the limitations 
of s. 816. The High Court can consider the fects as well as the questions of law 
involved.* * 

438. ( 1 ) The Sessions Judge or District Magistrate may* if he 
•n -u* u thinks fit* on examining imder section 485 or other- 

^J^ort to High the record of any proceeding* report for the 

orders of the High Court thexesult of such examina* 
tion* and* when such report contains a recommendation that a sentence 
he reversed or altered* may order that the execution of such sentence be 
suspended* and* if the accused is in confinement* that he be released on 
bail or on his own bond. 

( 2 )' An Additional Sessions Judge shall have and may exercise all 
the lowers of a Sessions Judge under this Chapter in respect of any case 
whi^ may be transferred to him by or under any general or special 
order of the Sessions Judge. 

COMMENT. — Sections 486 and 487 refer to a discharged accused. Under 
the former section* a further inquiry may be ordered : under the latter* the accused 
may stialghtway be committed to the Court of Session. This section deals with a 
convicted accused. If the sentence passed upon him requires to be reversed ** or 
altered*” the Sessions Judge or District Magistrate may refer his case to the High 
Court. But he is not at liberty to order further inquiry in such a case.* 

1. * Or otherwlBe.*^The power given to a District Magistrate to make 

a reference to the High Court clearly refers to a “proceeding before any inferior 
criminal Court.” The phrase “ or otherwise ” does not give the Magistrate the 
power to question the propriety of a judgment or senteifce by a superior criminai 
authority.* A District Magistrate is not* therefore* empowered to make a reference 
to the High Court questioning the propriety of a judgment by a Sessions Judge** 
but he can ask the Public Prosecutor to move the High Court.^* A Sessions Judge* 
however* can act under the secticm if not satisfied with the order of a District Magis- 
trate." 


1 Oandi Appa Basil* (1919) 48 Mad. 
0010 ^ 

* Hari Dan Sanyal y. SariMla, 
(1888) U C.1: 9M, 619, F.B. 

* Km/amdUi, (1888) 8 Mad. 878. 

* Pmuuuwami Nayak, (1987) 68 
Mad. 158; VaiiivanAu, (1908) 87 
Bom. 88, 4 Bom. L. R. 779; Ram Lai 
iSiMfflk, (1888) 8 AIL 40. 

* Kaiatma RapkJt, (1008) 87 Mad. 

54. ^ . • 

* MvAiah (1806) 80 Mad. 

884. 


• Vidao. (1888) Vamp. Cr. C. 407. 

• Karamadi, (1885) 88 CaL 850; 
Jomna Bat, (1905) 88 AO. 01 ; Wamml, 
(1088) 8 11. 

• Xobo, (1918) 41 Bono. 47, 18 

Bom. X,. R. 796; ^tidlmaii, (1804) « 
Bom. .1,. R. 1000; €kmga, (1914) 88 
AU. 878. - » 

M Jahandi, (1886) 88 CaL 840; 
Meta SUngk, (1887) O AU. 808. 

** Danarf Mtmdm v, Jagea led, 
(1896) 88 Cal. 678. 
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Whm aiSeMioiis Judge onoe declines to make « feCemioe to tbe Court 
be is not thercfby debaned Itom making another leteenoein the same case in vievr 
of the fkots that ooine sabseqnently to his imowledge.^ 

lUfl section does not authorise the Sessions Judge or Magistrate to lOAsr his 
own order with a recommendation that it be altered.* 

Acquittal order* — The Calcutta, the Madias, and the Lahore Courts 
have hdd that this section does not pe^t a reference by the District Magistrate the 
object of wld<h is to have an order of acquittal passed by an inferior Court set 
aside.* The XUahabad High Court has held that in a case of acquittal the powers 
of the Dist^^ Magistrate under this section are not shut out by sub-s. (d) of s. 489 
because the Pkovincial Government ooukL have appealed and has not done so.* 
The Patna High Court is also of the opinion that 8tt<di a reference is competent to a 
Sesskms Judge.* 

439. (1) In' the case of any proceeding the record of which has 
mah r called for by itself or which has been reported 

Dowm of orders, or which otherwise comes to its mow- 

ledm, the High Court may, in its discretion, exercise 
any of the powers confened on a Court of Appeal by sections 428, 426, 
427 and 428 or on aCourt by section 888, and may enhance the sentence ; 
and, when the Judges composing the Court of Revision are equally 
divided in opinion, the case shall be disposed of in manner provide by 
section 429. 

( 2 ) No order under this section shall be made to the prejudice of 
the accused unless he has had an opportunity of being heard either 
personally or by pleader in his awn drfence. 

( J) Wh^ the sentence dealt with under this section has been pass- 
ed by a M^strate acting otherwise than imder section 84, the Court 
shallnot inflict a greater punishment for the offence which, in the opinion 
of such Court, the accused has committed, than might have been 
inflicted for such offence by a Presidency Magistrate or a Magistrate of 
the first class. 

( 4 ) Nothing in this section applies to an entry made under section 
278, or shall be deemCH to authorize a High Court to convert a finding 
of acquittal into one of conviction. 

( J) Where under this Code an appeal lies and no appeal is brought, 
no proceedings by way of revision shall be entertained at the instanceof 
the party who could have appealed. 

( 6 ) Notwithstanding anything contained in this section, any con- 
victed person to whom an opportunity has been given under sub-section 
{ 2 ) of showing cause why his sentence should not be enhanced shall, in 
showing cause, be entitled also to show cause against his conviction. 

COMMENT. — The jurisdiction exerciaed by the Hi^ Court under this section 
is called levislonal jurisdiction. It is very wide indeed. The Court may interfere 

s 

* aUaram, (1927) 29 Bom. L. R. bar Singk. (1928) 5 Lah. 16. 

4«1. s K BaMf, (1980) 58 AU. 42, not 

* Bamaaia Thabar, (1988) 18 Pat. following Sh^ (1902) 

^50. 94 AU. 846. See also Madar Bakhah, 

* HriaMkeah Mended v. AbadheM (1002) 25 AU.. 128. 

Maaidedf (1016) 44 CaL 708; Simm • ITasIr Buf^rap (1928) 7 Pat. 
CbUfMte, (1914) 88 Bfad. 1028; Aek- 579. 

s • ♦ 
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to test the comctiiera» legality or even the propriety of any Undltgr, aentenee or 
Older. It may also interfere to examine tlie regularity of any prooeedinga. It 
can exerciK all the powers of an appellate Court % but it m ay go Ihither and enhance 
the sentence. The limits placed on the revisional powers are (1) that the sentence 
cannot be enhanced beyond the powers of a Presidency Blagistrate or a Ifagistrate 
of the first class ; and (2) that finding of acquittal cannot be converted into a finding 
of conviction. This jurisdiction can be Invoked in any one of the three ways : 
(a) the High Court can act on its own Initiative ; (h) the case may be reported to the 
£Qgh Court under a. 488, and (c) the person aggrieved can make application. 

Snb-aection (4). — ^The High Court cannot convert a finding of qjcquIttBl Into 
one of conviction.^ But where there is no appeal either by the Crown or tlte accused* 
but only a revision petition by a private oomplainanh the powers of the High Court 
under this section are exactly the same as the powers of a Court of appeal oanferred 
by 8. 428* 426, 427* 428 or a. 888. Under s. 428 the High Court can ordi^ the accused 
to be re-tried by a Court of competent jurisdiction.* It is* however* open to the 
High Court to set aside an orde. of acquittal and direct a re-trial If thm is a case of 
non-rpcordfng of evidence or improper recording of inadmissible evidence.* If the 
High Court has set aside an order of acquittal but declined to direct a new trial* it 
is still open to the authorities to prosecute the accus^ for the same offence In a 
proper case.* 

Sub-section (5). — The High Court does not interfere in the exercise of Its 
powers unless all other remedies provided by law have been exhausted.* When 
a party who could have appealed has not appealed, the High Court will not entertain 
his application in revision.* In a case of acquittal* the powers of the District Magis- 
trate* or Sessions Judge* to take action under s. 488 are not shut out by this sub- 
section because the Provincial Government could have appealed and has not done 
so.* 


Sub-section (6). — Enhancement of sentence. — ^The sentence can be enhanced 
by the High Court alone and only in its revisional jurisdiction. The Bombay High 
Court has held that where a reference Is made to the High Court to enhance the 
sentence passed by the Magistrate and the High Court has issued notice to the accused 
It is competent to the accused on showing cause against the notice of enhancement 
to challenge his conviction as well.^* The Bombay High Court has also held that 
where an appeal by an accused against his convicstlon Isas been dismissed by the 
High Court* and subsequently proceedings are taken for enhancement of the sen- 
tence* the accused in showing cause against such enhancement cannot be heard to 
show cause against his conviction as this would offend the principle of finality «if 
judgment as embodied in s. 869.^^ It is neither necessary nor desirable for the 


^ Kiatum Singh, (1928) 55 I. A. 
890, 80 Bom. L. R. 1572, 50 All. 722, 
overruling BaH Reddi, (1018) 37 Mad. 
119; Rameahwar, (1929) 81 Bom. L. 
R. 529, 68 Bom. 514. 


* Fraiap Singh v. 
[1042] Lah. 125. 


Hatnam Sin^, 


t 

(1029) 


ra Nyetn v. Maung Chit Hpu^ 
7 Ran. 688. 


* remtmya, (1086) 80 Bom. L. R.k76. 

* Ala Bakhah, (1884) 6 All. 484. 

* Dogaf Singh, (1086) 17 Lah. 604^ 
Jamnadaa NatMi, (lOft) 80 Bom. L. 
R* 82* [1087] Bom. 268 ; AH BooHdnf 


[1941] 1 Cal. 417. 

* Baahir, (1980) 58 All. 42. 

* Ram Khelawan v. Shea Naatdan, 
(1981) 54 All. 418. 

* Baahir, sup. 

Manant Mehta, (1925) 40 Bom. 
602, 27 Bom. L. R.rl848. See Ahmad, 
(]984> 86 Bom. L. R. 1126. 

Jarabhai Kiaan^hai, (1926) 28 Bom. 
L. R. 1061* 50 Bom. 788* holding 
that the observations to the contraiy 
in Emperor v. Mongol, (1024) 27 Bom. 
L. R. 855* 40 Bom. 460, 452* were 
obUer ; Nga Ba Saing, [1940] Ran. 145« 

i 
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High Court to issue a notice for enhancement of sentence at the time of the ad- 
mission of an appeal. It is» homveif open to consider the question ofeidaiieenieBt 
of sentence alter the appeid has been heard.* Subsequently the Bombay High 
Court has held that where a petition for revision by the accused against hie eoo- 
vfction and sentence has been dismissed and notice to enhance his sentence, baa 
been subsequently issued on an application by the Crown, the accused cannot, at the 
hearing of the application fbr enhancement of the sentence, be re-heard on the merilB 
of his conviction. This sub-section cvperates as an exception to sub-s. (d) and not 
to any other section of the Code, and does not give an accused a right to be heard 
against his jsonviction if such a right is in conflict with other provisions of the Code.* 

A fbll bench of the I^ahore High Court, differing from the Bombay High 'Court, 
has held that where a convict^ person is called upon to show cause why his sentence 
should not be enhanced he is entitled to show cause against his conviction notwith- 
standing the frict that his petition for revision of the order by whUdi he was convicted 
has already been dismissed in limine under s. 485. The tnie interpietatlon of this 
clause is that it gives an unlimited right to the accused to whcnn a notice of 
enhancement is Issued under cl. (f) to i^ow cause against his conviction and the 
Judge b bound to go into the evidence with a view to find himself whether the 
conviction can be sustained. Thb right accraes to the convict on service of notice 
of enhancement of sentence and cannot be negatived by anything that has preceded 
the issue of that notice. It is the Judge hearing the enhancement petition who has 
to give an opportunity to the cH>nvict to challei^ his conviction before him and to 
satbiy him that the conviction b unsustainable. That Judge cannot substitute for 
hb satisfaction the satisfaction of some o^er Judge in the matter. It b a eola- 
tion precedent to the passing of a prejudicial order against an accused person that 
he has another opportunity of establishing his innocence, even if he has Ibiled to 
do so before.* 

In the exercise of its revisional powers, a High Court, upon having the record 
of a criminal proceeding brought to its notice by an appeal from the convicUon 
therein, can call upon the appellant to show cause why the sentence should not be 
enhanced, and having heard and dismissed the appeal can forthwith enhance the 
sentence under the revisional powers although precluded by s. 428 from doing so in 
the appeal.* ^ 

The Calcutta High Court has held that in a trial by juiy the convicted person 
is not entitled under this sub-section to go behind the verdict of the jury and show 
Uiat the conviction was wrong upon the evidence.* The Madras High Court has 
also held that he Is not entitled in showing cause against his conviction under thb 
sub-section to go Into the facts of the case where he has been convicted as a result of 
the verdict of a jury. He has only the same right as he has when he comes before 
the Court by way of an appeal under s. 428, and hb position is not different merely 
because an enhancement of sentence Is sought for by the Crown. The words ** not- 
withstanding anything contained in thb section '* in thb sub-section cannot by 
implication override the express and imperative provbiona of s* 428.* Similarly 

* Ramchandra^ ^1082) 85 Bom. L. .37 Bom. L. R. 160, 57 All. 156 ; Khoda- 

Bm 174. * bux (1083) 61 Cal. 6. 

■ inderOumd^ ^084) 86 Bom. L. R. % AUf Shaikh^ (1085) 62 Cal. 052; 
054. Ktodahux Haji^ ibid. 

* AUa Mohammad^ [1044] Lab. 801, • * Raitmabapaihy Oaundan v. Public 

vji. PraaecutoTf (1986) 50 Mad. 004. 

* Chwnbidyfa^ (1084) 62 I. A. 86, 
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iht Bombay €>ouit has held that whefe his oonvktkm is based on the veidict 
of a Jiuy, the appcHant has no greater ri|^t of afypeal than he possesses under s. 428 
and is not at liberty to ohaUenge the fiaots or assail the verdict.^ Aocwiding to the 
Allahabad Court he is entitled to question the conviotion by showing only that 

the Judge misdUeeeted the jury or that the jury misundefstood the law laid down by 
the Judlge in his charge.* 

The Hi|^ Court does not exm^ise the power of enhancing a sttitence in every 
case in which the sentence passed Is inadequate. The mere fact that the Hig^ Court 
would itself* If it had been trying the case* have passed a heavier sentence than that 
Whidh the trial Court had passed, is no reason for enhancing the sentence. The 
Court will interfere only where the sentence passed is manifestly and grossly 
inadequate.* « 

A District Magistrate* a 'Sessions Judge, or the Government Pleader may 
draw the attention of the High Court to a sentence with a view to its being en- 
hanced ; or the High Court can of its own motion send for the record and take 
action with a like object. Accerding to the Bombay High Court it is not open 
to .a private party to apply to the High Court for enhancing a sentence passed 
by a Bubqrdinate Court. He c»n only draw the attention of the Government.* 
The Allahabad and the Calcutta High Courts arc of the <q)inion that a private 
person can move the High Court in revision for enhancement of the sentence 
paas^' by a Sessions Judge** but not as of right.* The Nagpur High Court has 
held that* in a proper case* on the application of a private person* who was the 
complainant* the High Court has power to enhance a sentence.^ The same is the 
view of the Rangoon High Court.* The Chief Court of Oudh has held that the 
High Court has power to enhance the sentence of an accused on the application 
of a private person, but It should not entertain an application by private parties 
for enhancement of sentences* as Courts should not be allowed to become tools 
in the hands of members of the public in giving vent to their private animosities. 
Further* in dealing with applications for enhancement of sentences, the High Court 
sbould have regard to what those responsible for maintenance of peace and order 
in the locality think of the matter* and where therefore an application for enhance- 
ment is rejected by the District Magistrate, as he does not consider it necessary 
in the interest of justice* the High Court should not interfere.* 

The sentence to be enhanced must exist in point of fact. Where the accused 
has already served out his sentence, and is at liberty, tke Court cannot enhance 
the sentence.^* 

Reduction of sentence. — If on appeal the High Court is of the opinion that 
the sentence passed on the accused is too severe, a notice should be served on Govocn- 
ment to show cause why the sentence shoukl not be reduced. The record should 
also be sent for. The notice and appeal should be heard on the same day. If. 
after hearing the Government Pleader* the High Court comes to the conclusion 
that the sentence ought to be reduced* it can reduce it under its revbional powers.*^ 

* Valm, [1940] 48 Bom. L. (1029) 81 Gr. L. J. 800. » 

R. 475* [1040] Bom. 500* commenting * Natir JR5an*J1041] All. 465. 

on Mtamekandra^ (1982) 85 Bom. L. ^ Shankar v. i£ima*][1942] Nag. 277. 

R. 174. • M. T. Das v. JE. D. Aboo, (1980) 

* Bishwanath, [1987] AIL 80S. 8 Ran. 578. 

* Indenhand, (1984) 36 Bom. L. * Thakur Din and Bhagaoan Din v. 

R. 964 ; Hla San, [1941] Ran. 595. % Sam Nath, (1980T 14 Luck. 401. 

* Nagji Data, (1924) 26 Bom. L. ^ JagatSin^, (1920) 1 Lah. 458. 

R* 188* 48 Bom. 858. ^ » BA DhaAsor, (1986) 89 Bom. L. 

* Man Singh v. UmH, (1980) 53 R. 74, [19871 Bom. 865. 

AIL 228; AU Akabbar v. Kasem AK, 
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Jiirladictton. — Oiwstlon of UML — The terms of the seellen ate 
wide enough to permit interferenoe wWi findings of fscts ; but a praetloe of long 
^tending has gr o w n up to oonflne the exercise of the Jurisdiction oidy to ques- 
tions of law.^ Yet the Hi|^ Court does interfere with findings of fscts rdiere 
there are wciyexo^»tional grounds for its iaterftence .... in the interests of JusHoe*’* 
or where thm are such exceptional grounds, e.g., a misstatement of evidence 1^' 
the lower Court, or a misoonstiuotion or misreading of documentary evidenoe/ 
or the placing^by that Court of the onus of proof on the accused oontraiy to the law 
of evidence,* or to pmvent a gross and palpable ihilure of justioe,* or where the 
finding of fgot depends on a ooriect interpretation of the law,* or where the lower 
Courts have approached the case from a wrong point of view and the evidence 
' produced has not received du« consideration, or where the findihgs of fact are not 
based on evidence on record and are proved to be wrong from the record itself, or 
where the judgment of the lower Courts is palpably wrong, or where the ease appears 
to be doubtfiil against the accused and the benefit of doubt has not been given.* 
But the discretion ought not to be crystallized ; it should be untiammeUed and free 
eo as to he Ihiriy exercised according to the exigencies of eadi case.* 

Pending trlaL — The High Court can interfere at any stage with the proceed- 
ings of a Magistrate in a pending trial,* where ^ there is some manifest and patent 
injustioe apparent on the free of the proceedings and calling for prompt redress.**" 
But no hard and fast rule can be laid down as regards the class of eases in vriiich 
the High Court will interfere.**^^ There is, however, no interlocutory revision against 
a Hagi8trate*8 decision that he has jurisdiction in a case."*^ 

Quashing of proceedings. — The High Court has jurisdiction to quash crimi- 
nal prooeedings pending in the Court of a Magistrate. ** Quashing of proceedings ** 
is a term of compendious connotation, and the practical result is the setting aside 
or reversal of the order initiating the prooeedings." In applications to quash pend- 
ing proceeding, the High Court will only interfere in exceptional cases sudi as where 
a person is being h a r assed by an illegal prosecution ; or where there is some manifest 

* Sdkharam Nago, (1002) 4 Bom. • Boshan Singhs [1040] All. 751. 

L. R. 086 ; Hot Pnuad Das, (1018) * Bam Ndth Daoe, (1042) 18 Luck. 

40 Cal. 477, 500, F.B. ; Bkawoo JUmi 408. 

V. MfjM Dayai, (1888) 12 Bom. 077. * Baaka^ram LadUram, (1004) 28 

* Chagan Da^am, (xBOO) 14 Bom. Bom. 588, 6 Bom. L. R. 879 ; nakir 
281, 886 ; Buronsaha, (1004) 6 Bom. Manddl v. Madar Mandal, (1080) 68 
L. R. 1096; TJmakani, (1007) 0 Bom. Cal. 1081. 

L. R. 706; Nandeyappagfinoda, (1006) * Banuinaikan ChMyar v. Subrah- 

S Bom. L. R. 851 ; Narayan Shimam, manya Ayyar, (1024) 47 Blad 722 ; 
<1007) 9 Bom. L. R. 1885, 82 Bom. Nagesfumpa Pai, (1895) 20 Bom. 548 ; 
111 ; Abdul Wahid Khan v. Abdullah Skripad Chandaoarkar, (1027) 80 Bom. 
Khan, (1028) 48 All. 656, 661 ; Ahsan- L. R. 70, 52 Bom. 161 ; Chandi Par- 
ulloA Khan v. Mansukh Bam, (1014) 9had v. ^hdtir Bahman, (1894) 22 
86 All. 408, 405. Cal. 181 ; Jogiii Chandra Msmrmdar, 

* B, G. Tilak, (1004) 6 Bom. L. R. (1800) 26 Cal. 786 ; Mari Charon v. 

824, 28 Bom. 479. Garish Chandra, (1910) 88 Cal. 68. 

> Ganesh Bahoant Madak, (1909) " Jogoi Chandra Momsmdar, sup., 

12 Bom. L. R. ^1, 84 Bom. 878 ; p. 791. 

NmdMppagfliwda, supra. , " Kuppumami Aiyar, (1915) 89 

«* JiiiransoM,aup.i f/matoil Bed- Mad. 661, 56A 

-wmri, (1907) 9 'Bom. L. R. 700 ; i* KanM Bam Khosla v. B. L. 

Nmyan SMmam, sup.;* Ahsan-uUah JHkskU, (1985) 1 Lusk- 48. 

Khan v. MansuM^ Bam, sw. ; • J^* B. C. MUra v. Btya KM Gusum, 

Abdul Wahid Khan v. Abdullah Khan, (1927) 8 Luefr. 287, 290. 
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and patent ipjiutica appavent on the face of the prooee^Uoga and calliyig for piompt 
tedfeae ; where the evidenoe on record for th^ prosecution clearly does not justify 
a chaiige of any offence ; or where the trial is on the foce of it an abuse of the process 
of the Court.^ 

Order of dtscliartte# — ^The High Court can in revision set aside an order of 
disriiaige and direct that the person so disdiaiged be committed for trial.* 

Order of acquittal. — ^The High Court does not ordinarily interfere in revision 
with an order of acquittal, on the broad ground that it is always open to the Pro- 
vincial Government to appeal againts It.* It will only interfere on the ground of 
exceptional requirement of justice,* or at the instance of public bodies.* or where 
there is some glaring defect either in the procedure or in the view of the evidenor 
taken by the Court below.* It is only when the record is incomplete or there is 
a flaw in Jurisdiction or the finding is manifestly wrong or perverse that the 
Court will interfere.* It will not as a rule interfere with an order of acquittal at. 
the instance of a private party, except where such interference is uigently demanded 
in the interest of justice.* Cases of d<Jhmation form an exception to this general 
rule, as in such cases, which from their very nature affect private parties and not 
the public. Government would usually be unwilling to interfere.* The word ** ac- 
quittal ’* is not confined to a complete acquittal on all the charges firamed.^* 

Bxpiry of aentence. — ^The High Court can Interfere with a conviction even 
after the expiiy of the sentence, in cases where, for instance, a man*s status is alter- 
ed by his conviction or his prospect of foture emplojrment is jeopardised.*^ 

Death of convict. — ^The High Court can revise conviction and sentence even 
after the death of accused.** 

Order to compound. — ^The High Court can in revision give leave for the 
composition of an offence.** 

Review. — ^Under this secticm the Hi|^ Court has no power to review its Judg- 
ment pronounced on revision in a criminal case.** 

Revision application by third party. — High Court can exercise its revi- 
sional Jurisdiction under this section at the instance of a person who is a total stranger 

* Sherazee, [1041] Rah. 509. Siban Bai v. Bhagtvai (1025> 

* PubUe Proseeuior v. Ponmuwami S Pat. 25 ; Canionmeni Board of iBtuigwe 
Nauak, (1027) 52 Mad. 156; Far- v. Dwarka Praoad, (1041) 21 Pat. 
jivandazB (1002) 27 Bom. 84, 4 Bom. 102; Ganpai Boo, [1044] Nag. 170. 

L. R. 770 ; Hari Dasa Sanyai v. Sari’- * Ahmedabad Municipality v. Afa- 
fo//o, (1888) 15 Cal. 608, 610; Bam ganlal, (1006) 9 Bom. L. R. 156. 

Lai 8 in ^9 (1888) 6 All. 40. * Kamikha Prasad^ (1027) 2 Luck. 

* JaUa v. Paralumam, (1928) 25 680. 

Bom. L. R. 488; Kangali Sardar v. * Partap Singh v. Harman Sin^r 

Bama Charan BhaUadkanee^ (1011) 88 [1042] Lah. 125. 

Gal. 786; Paujdar Thakur v. Kari * Chhagpnlal v. Kisni, [1087] Nag. 
Choafdhuryt (1914) 42 Cal. 612 ; .dsu- 168; Baghunathmal v. Poltram, [1088} 
took Daa Gupta v. Puma Chandra Nag. 157. 

Ghoah^ (1022) 50 Cal. 159; Qayyum * Vinayak Aimaram v. Shaniaram 

v. Paiyaz AH^ (1064) 27 All. 850; Janardan^ (1941) 48 Bom. L. R. 787. 

Sinnu (1014) 88 Mad. 1028 ; ** Shivputraya^ (1024) 48 Bom. 610. 

Sankaralinga Mudaliar v. Narayana 26 Bom. L. R. 488. 

MudaHar^ il222) 45 Mad. 018, f.b. ; ** Sinka, (1884) All. 185. 

Oulli Bkagai v. Scrain Singh^ (1028) ** JDongqfi AndqfL (1878) 2 Bom 

2 Pat. 708. r 564. 

* Faredoan Cawogji^ (1017) 41 Bo^ ** Bampiyari, (1900) 82 All. 158 1 
560, 10 Bom. L. R. 864; VctUruasaxm- Shiboo, (1022) 45 All. 17. 

bdtam V. Sokd Senate (1015)^ Mad. ** C. P. Poe, (1885) 10 Bom. 178 
505 ; Mogai 1^^ (1018) 48 Mad. 100 ; V.B. ; Durga Charan^ (1885) 7 All. 
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to the prooeedfngik If the Ulegality of a proceeding is hroui^ to the notioe of 
the High Coiutt it Is immaterial who ^pes so— whether he be a party or a stranger^ 
and the Court should take actloii of its own accord.^ 

Party In contempt of Court . — A party who is in contempt of Court cannot 
be heard in (srimlnal revision^ nor Is his counsel entitled to an audience.* 

Optional with 440. No party has any right to be heard mther 
Court to hear peimnally or by pleader before any Court when exer» 
P“**®*- , cising its powers of revision : 

Provide that the Court may, if it thinks flt, when exercising such 
powers, hear any party either personally or by pleader, and that nothing 
in this section shall be deemed to affect section 489, sub-section (2). 

COMMENT* — In revislonal Jurisdiction, a party cannot insbt upon being 
beard by the Court. The Court has a discretion to hear a party. This rule applies 
to an accused as well as to a complainant.* 

In the trial Court an accused person ** may of right be defended by a pleader * ‘ 
(s. 840). In the appealX}ourt, the appellant or his pleader must have ** a reasonable 
opportunity of beiog heard in support of his appeal ** (s. 421). When a case comes 
up by way of reference, there are no express provisions in the Code entitling the 
parties to appear as of right ; and in one case, the Bombay High Court* denied 
the right to the accused. Coming to revislonal jurisdiction, before an order to 
make ftuther inquiry is passed against a person who has been discharged, sudb 
person should have ** an c»pportunity of showing cause ** (s. 480). Similarly, no 
order can be passed under s. 480 to the prejudice of an accused, ** unless he baa 
had an opportunity of being heard either personally or by pleader in his own de* 
fencse.” 

In the High Court, it is the practice to hear pleaders in revision.* But a counse I 
has not got any general right of being heard at all in revision.* 

441. When the record of any proceeding of any Presidency Magia- 
sf ♦ tii-h P trate is called for by the High Court under section 

8idm^™Mi^8trate 485, the Magistrate may submit witfi the record a 
of grouDds ^his de* statement setting forth the gibunds of his decision or 
ciston to be const- order and any facts which he thinks material to the 
issue ; and Ae Court shall consider such statement 
before overruling or setting aside the said decision 

or order. 

442. When a case is revised under this Chapter by the High Court, 
High Court’s or- shall, in manner hereinbefore provided by section 

to be certided to 425, certify its decision or order to the Court by which 
lower Court or the finding, sentence or order revised was recorded or 
Biagistrate. passed, and the Court or Magistrate to which the 

de^sion or order is so certified shall thereupon m^e such orders as are 
conformable to the decision so certified ; and, if necessary, the record 
shall be amended in accordance therewith. 


* BMtthwar Praaod 5KfiAa, (1988) I Deoama^ (1878) 1 Bom. 44. 

88 All. 158, F.B. 4 Uam Nihore {/mar, (1911) 8 A. 

* SheamandU, [19881 All. 991. J. R. 287. 

* Shamdaaani, (1920) 81 Bom. L. * Sainarain Lai, [1940] All. 680. 
R. 1144. 
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PART VIII. 

SPECIAL PROCEEDINGS. 


CHAPTER XXXm. 

SPECIAIi PBOVISIONS BELATIXO TO CASES IN WHICH Eu1U>PEAN AND 

Indian Bbhish subjects abe concebned. 

This Chapter applies to offences punishable with imprisonment all^^ to have 
been oommitted outside a presidency town. The fl|^t step to be taken to secure 
that such a case shall be tried under the provisions of the Chapter is a dalm to be 
made by the accused person before the magistrate. Unless such a claim is made 
at one of the stages indicated for the trial of a summons-case or of a wairant-oase. 
mr for the inquiry preliminary to commitment, the provisions of the Chapter will 
not a|q>ly. The Magistrate then makes such inquiry as he thinks neoessaiy. As 
a guide to the Magistrate in coming to a finding as to whether the case should be 
trM under the provisions of the Chapter or not, it is provided that if Che oom- 
plainant and the accused persons or any of them are respectively Buropean and 
Indian British subjects or Indian and Buropean British subjects, he shall find that 
the case diould be tried under the provisions of the Chapter. For other oases 
with which both Buropean British subjects and Indian British subjects are conneGt- 
ed the Alagistrate must be satisfied that it Is expedient for the ends of Justice that 
the case shall be so tried. If the Magistrate rejects the claim, the person has a right 
of appeal to the Sessions Judge whose decision is final, and if the claim is rejected 
by the Magistrate, the Magistrate is required to stay the proceedings until the ex- 
piration of the period allowed for the presentation of the appeal, or, if an appeal 
is presented, until it has been decided. The period allowed for the presentation 
of an appeal is fixed by Article 156A of the Indian Limitation Act, 1908, at seven 
days. The persons who will be included within the term complainant ** for the 
purpdse of the provisions are defined by section 444. The procedure in summons- 
oases punishable with imprisonment is then laid down. For warrant-cases which 
would normally be triable under the provisions of Chapter XXI of the Code, If 
it Is found that the case ought to be tried under the pro^Hsions of this Chapter a 
Magistrate is required, if he does not discharge the accused, to commit the case for 
trial to the Court of Session, whether the case is or is not exclusivdy triable by that 
Court. Normally in the Court of Session the case will then be tried by a jury of 
mixed nationality, the majority of the Jurors being eQdmr Indians or Buropeans and 
Americans according ae the accused person is an Indian or a European subjeot of 
Wb Majesty.^ 

A claim to be tried under the provisioiis of this CSiapter Is wholly diflhient 
firom a claim to he tried as a European Britirii subject or an Indian British sulM^ 
or an American. It Ai the latter claim only which ia dealt with in Chapter XLIVA 
in which ss. 528A and 528B occur. So for as the former claim is ooncemad, the 
question of status of the claimant does not always arise, as hKSvident from the 
provisions of s. 448 (1) (h). Whereas in a olaim^to be dealt with as a Bmopei^ 
British subject, or an Indian British imbject, or a European not Sjeing a Eutopesn 
British subject or an Ameri c an, the clfunumt bss to prove his own status, in a claim 
to be tried under the provisions of this Ciiapter the claimant may or may not have 


> S. O. R. 
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•o do Ml. Jt tlw latter olaim la baaed iqMm a. 449 (7) (b)* the riahnant wiU bave to 
pioee tint the ooaqdaiaaDt, and the aaouaed peracMia, or any of them, are, leapeAlve* 
ly, Binrcqpiian and Indian BrftMi aubjecta. lfitiabaaedooa.448(l)(b)thedaiiiiaat 
win have to pidve that, in view of the oonnectian with the eaae of both a Buropean 
Britiah aubject and an Xndiaa Britiah aubject, it ia expedient for the enda of juatiee 
that the oaae aboold be tried under the proviaiqna of thia Chapter thia may or may 
'not Involve a qmatlon of the daimant’a own BtatUB. Itw111alaobe8eenthata.<28A 
ia eapi ea a ly H««nt«wi in Ha operation to a caae to whhdi the proviaionB of thia Ciu^ter 
do not aqi^yi hnd a. 598B relatea only to auoh oaaea aa ate contemplated by a. SOSA 
and a. 440, under whiidi the right of appeal ia claimed in thia CSiapter; omaequently, 
aa. ff28A aiA S28B can have no application to a. 449.* 

443. (1) Where, in, the course of the trial outside a presiden<^- 
Determination town of any offence punishable with imprisonment, 
rnmiding applica- the accused person, at any time birfore he is commit- 
bfflty of this ted for trial under section 218 or is aalEed to Aow 
cause under section 242 or enters on his d^ence un- 
der section 256, as the case may be, claims that the ease ou^t to be 
tried wder the provisions of this Chapter, the Magistrate inqiming into 
or trying the case, after making such inquiry as he thinks necessary, and 
aft» allowing the accused person reasonable time within which to 
adduce evidence in support of liis claim, shall, if he is satisfied — 

(a) that the complainant and the accus^ persons ot any of them 
are respectively European and Indian British subjects or Indian and 
European British subjects, or 

(b) that, in view of the connection with the case of both an 
European British subject and an Indian British subject, it is expedient 
for tte.ends of justice that the case should be tried under the provisions 
of this Chapter, 

reofwd a finding that the case is a case which ought to be tried under the 
provisions of this Chapter, or, if he is not so satisfied, record a finding 
that it is not such a case. * 

(2) Where the Magistrate rejects the claim, the person l^whom'it 
was made may appeal to the Sevens Judge, and the decimon of the 
Sessions Judge theieoif shall be final and shall not be questioned in any 
Court in appeal or revision. 

(8) yniere the Magbtrate rejects the claim, he shall stay the pro- 
ceecm^ until tiie «(ptration of the period allowed for the presentatimi 
of the appeal or, if an appeal is presented, until it has been aeeided. 

COMMENT. — The (i|^ to make a claim that the oaSe oogbt to be tried 
under the proriiloas of this Cbqiter is an absolute right of Bw accused and eeonot 
be d e fo e ted eaeept «n the merits, and in order to come to a finding on the merits, 
tile HagMmle is tUquifod to follow the proeednre laid down In the section which is 
mawantoty. Zt is left to his fiscsetion to make such Inquiry as he thinks necessary, 
hot H is not (qien to bfaa on any grounds whatsoever to refiise the accused person 
reasonable time and oppor t unity to adduce evidence in siqqwst of his claim. V 
h^dsws 90 » hie order is inqnopef and Should be set aside. The w o r d s ** sejeeta 
the data ” In sid>4. (9) must maao “ rejeets^he daim on ocDoing to a flnraig on 
the msiltB of the daim in oomplianoe with^ provishms of sub-s. </) of a 449.*'* 

* MartbtMe, (1994) 59 CM. 347, * AlOga Nmda Sharma, (1997) « 

aafol. CM. 741. 
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Sub*8ectioii (2)« — Where a Sessions Judge hat oome to the coocduiloii that 
the special prooeduie of this chapter ought Uot to apply in a caact it is not open 
to the Court to say that it ought to apply. But if the provisions of the Code 
have been entirely ignored, the High Court has power to put the matter 

444, For the purposes of section 448» ** complainant ** meaner any 
. . - person making a complaint or, in relation to any case 

**oow7al^t.** which cognizance is taken under clause (b) of 

section 190, sub-section (1), any person who has 
given information relating to the commission of the offence within llie 
meaning of section 154 : 

Provided that a Public Prosecutor, a public servant, a member* 
officer or servant of any local authority, a railway servant as deAned in 
section 8 of the Indian Hailways Act^ 1800, or an officer or servant of any 
company, association-or other body to which the l^vincial Government 
may, by general or special order published in the Official Gazette, declare 
the provisions of this section to apply, shall not, by reason only of the 
fact that he has made a complaint of, or given information of, an offence 
in his capacity as such Public Pros^tor, public servant, railway ser- 
vant, member, officer or servant, be deem^ to be a complainant within 
the meaning of this section, nor shall a police-officer be so deemed by 
reason only of the fact that a report under section 178 relating to a case 
has been made by or through him. 

445. (1) Where a Magistrate or a Sessions Judge decides under 
Pmnedur^ in 448 that a case ought to be tried under the 

provisions of this Chapter and the case is a summons- 
case, the Magistrate t^ing the same shall direct that 
the case be referred to a Bench of two Magistrates and shall send a 
copy of such order to the District Magistrate who shall forthwith provide 
for the constitution of a Bench of two Magistrates of the Arst class, of 
whom one shall be an European and the other an Indian, for the trial 
of the ease. 

(2) Where the M^istrates constituting the Bench by which a case 
is tried under this section differ in cminion, the dhse, together with their 
opinions thereon, shall be laid before the Sessioi^ Judge, who may 
examine any p^y or recall and examine any witness who has already 
given evidence in the case, and may call for and take any fturther evidence, 
and shall thereafter pass such judgment, sentence or order in the case as 
he thinks At and as is according to law. 

(8) Any person convicted by a Bench under this section shall have 
the same right of appeal as if he had been convicted by a Magistrate of 
the tkist clw. and any person convicted by a Sessions Judge under sub* 
section (2) shall have the same right of appeal to the High Court hs if 
he had b^n convicted by the Sessions Judge at a trial held by the 
Sessions Judge under this Code. c 

(4) In any case in which it is impracticable to constitute a Beivsh 
in acrordanoe with the provisiefins of sub-section (1) in my district, the 
District M^strate shall transfer fjie case for trial by a like Bench to 8u<^ 
other district as the High Court may, by general or special order, direct. 

< Nanda Shmuh [1987] 9 Gsl. 741. 
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'■ (S} Notvnilistandiiig anything contained in tiiis section, the Pro* 
vindal Government may, by notification in the Official Gaaette, direct 
that all 8ummons>cases tried under the provisions of this Chapter in aiyr 
district specified in the notification shall be tried as if they were warrant* 
cases in accordance with the provisions hereinafter in tl^ Chapter laid 
down for the trial of warrant-cases. 


446. (1) Where a Magistrate or a Sessions Judge decides under 
p . • section 448 that a case ought to be tried under the 

' provisions of this Chapter and the case is a warrant- 
case, the Magistrate inquiring into or trying the case 
shall, if he does not discharge the accused und» section 209 or section 
258, as the case may be, commit the case for trial to the Court of Session, 
whether the case is or is not orclusively triable by tiiat Court. 

(S) Where an accused is committed to the Court of Session under 
sub-section (i), the Court shall proceed to try the case as if the acci&ed 
had required to be tried in acconlance with the provisions of section 276, 
and the provisions of that section and the other povisions of Chapter 
X XIII, so far as they are applicable, shall apply accordingly : . 

Provided that where the trial before the Court of Session would in 
the ordina^ course be with the aid of assessors and the accused, or all 
of them jointly, require to be tried in accordance with the provisions of 
section 284A, tte trial shaU be held with the aid of assessors ail of whom 
shall, in the case of European British subjects, be persons who are Euro- 
peans or Americans or, in the case of Indian British subjects, be Indians. 


COMMENT.— The provisions of this section are mandatory. Before a Biagis- 
trate makes a commitment under sub^s. (i) of this section, he must consider whether 
there ate grounds for discharging the accused under s. 209 or s. 858.* ' 

447. If at any stage of an inquiry or trial under this Code it appears 
Court to infiwm ti> the Magistrate that the cage is or might be held 
aoeused persons of to be a case which ought to be tried under the pro- 
^Ir tights in oer- visions of tius Chapter, he shall forthwith inform the 
tain cases. accused person of ois rights under this Chapter. 


448. [Be/erencat to Seoaiona Jtufge to be eonatmed aa refereneea to 
High Court in Rangoon], Repealed by the Government of India (ddop* 
tO&n of Ihdian Lawa) Order, 1987. 

449. (1) Where— 

, . . (a) a case is tried by jury in a High Court or 

t^SS^oaypaaS^ Court of Session under the provisions of wis Chapter, 
or 

t (b) a ease which would otherwise have been tried under the provi- 
rions of this Chapta is under this Code committed to or transferred to the 
^jgh Court and ^ tried by jury in the High Court, or 

(e) a case is tried by jury in the High Court in a piesideney-town 
aiid the I^h Cdurt grants leave to apppd on the ground that the case 
would, if it had been tried outside a presideiMy-town, have been triable 
undor the provisions of this Chapter,* 


* K. T. Keakao, (1988) 18 Fist. 707. 
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tlm, DOtwitfaiitanding anything contained in section 418 or sectbn 4S8». 
sub-section (8), or intne Letters Patent of any Hig^ Court» an appeal may 
lie to the H^g^Gourt on a matter of fact as well as on a matter of law, 
(2) Notwithstanding anythiotf contained in the Letters Patent of 
any B^h Court, the Provincial Government may direct the Public 
Prosecutor to present an araeal to the High Court tram an original order 
of acquittal passed by the High Court in any such trial as is referred to in 
sub-section (f). 

(8) An appeal under sub-section (i) or sub-section (8)"shall, where 
the Hi^ Court consists of more than one Judge, be heard by two Judges 
of the High Court. 

COMMENT. — ^ThiB section gives the right of'*appeal against the decUdon of 
a ^igh Court in three classes of cases : (1) Cases tried by jury in a Hi|^ Court under 
the provisions of this Chapter, and can only apply to High Courts outside a pre- 
sidency-town. (2) Cases which woiUd otherwise be tried under the provisions 
of this Chapter, but are, under this Code, committed to, or transferred to, the High 
Court and tried by jury in the High Court. In these two classes of cases an absolute 
right of appeal is given. (S) Cases tried by Jury in the High Court in a presidency- 
town. It is covered by cl. (c). The clause is not well drafted, but its meaning is 
that ** the question of status is to be decided by the High Court before leave to 
appeal is granted ; and that, if that is decided in the accused's favour, he is entitled 
as of right to an appeal.^ 

450-463, [BepeaUd by b. 27 of Act XU ofX923]. 


CHAPTER XXXIV. 

Lunatics. 

This Chapter deals with accused who are lunatics. Section 84 of the Indian 
jpcnal Code deals with ari accused who is a lunatic at the time o/ iAe^aammiuian of 
UtB qOTciiee (ss. 469-471). If an accused is a lunatic ollAe rime qfifeefpfol and tfaere- 
ton incapable of making his defonoe, the trying Magis^te (s. 464) or the Court 
of Session (s. 465) shall ascertain on evidence if the accused is a lunatic. If he is 
so food, then the Magistrate or Court, even if tiie case is not baifailde, may release 
him on an assurance being given that he will he cared for. If sudi assuiaaoe is not 
ftntheoining, or if he cannot be enlarged on bail, he Is detained in safo custody 
(s. 466). The Magistrate or Court may resume inquiry or trial against the accused* 
at any time (s. 467). If the accused Is still hisane, he can again be dealt with under 
s. 466 (s. 468). If, however, the accused appears to be of sound mind at the inquiry 
or trial, but was a lunatic when be committed tbe olfenoe, the inquiity or trial must 
be completed (s. 469). If he Is found to have committed tha offence, a finding la 
recorded according, but the accused is acquitted (s. 470). In that eventbe la 
detained In safo custody and his case reported to the Pro vinc ial Government 
[a gri (i) ]• Whenever A person detained under s. 466 Hr fovnd to be capable of 
maklQg hti defence, he is tried as itfovided in ••^468 (s. 478)r A person detained 
tinder a 466 or s. 4/71 may, when tb^ ie no danger of his daMg injury to him s elf 
or to otheiSf bo either disehatged (e/474) or he nmy be made over to the can of 
a lelatioQ or ftlend (a 475)* ^ ^ 

1 Turner, (1925) 62 Cab 686, 649-1 ; Martindale, (1924) 52 Cal. 847. 
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• 464. (i) When a Magistrate holding an inquiry cx a trial has 
Praoeduie in oaK reason to hefleve that the accused is of unsound mind 
«f aocoMd befaig and cons^uently incapable of making his defence, 
the Magistrate shall inquire into the fact of sueh 
unsoundness, and riiail cause such person to be examined by the Civil 
Surgeon of ^ district or sueh other medical officer as the Provincial 
Government directs, and thereupon shall examine such Surgeon or other 
officer as a vritness, and shall reduce the examination to writing. 

(lA) Pending such examination and inquiry, the Magistrate may 
deal withithe accused in accordance with the provisions of section 466. 

(g) If such Magistrate is of opinion that the accused is of unsound 
mind and consequently incapable of making his defence, he shall record 
a finding to that effect and shall postpone fiirther proceedings in the case. 

COMMENT. — Thia sectioa may be eompaied with s. 841. Tbe foraier 
te insane persona : the latter to persona, who are not insane but who cannot 
be made to understand the proceedings, e.g., those who are deaf and dumb.* 

465. (i) If any person committed for trial before a Court of Ses- 

Proonlure in ease ^ High Court appears to the Court a* his 

orperaonoommitted trial to be of unsound mind and consequently incapap- 
l^<ire Court of Sea* ble of making his defence, the jury, m the Court with 
ehm or High Court the aid of assessors, shall, in the first instance, try 
being lunatie such unsoundness, and incapacity, and if 

the jury or Court, as the case may be, is satisfied of the £sct, the Judw 
shaU record a finding to that effect and shall postpone fiirther proceed- 
ings in the case and the jury, if any, shall be discharged. 

(2) The trial of the fact of the unsoundness of mind and incapacity 
ot the accused shall be deemed to be part of his trial befme the Court. 

COMMENT. — Where an accused is found to be insane the Court has not 
only to put questions to him but should try the fhct pf his unsoundness of mind 
by examining the Civil Surgeon or so^ other medical offleer.* 

466. (i) Wheijpver an accused person is found to be of unsound 
of lima- imnd and incapable of making his defence, the Magis- 

tie pending invcs- trate or Court, as the case may be, whether the case 
tigatioo 4w trial. jg one in which bail may be taken or not, miw rdeaab 
him on sufficient security being given that he shall be properly taken care 
of and shall be prevents from doing mju^ to himself or to any other 
person, and for his appearance when required before the Magistrate or 
Court or rach officer as the Magistrate at Court appoints in this bdialf. 
(fi) If the case is one in which, in the opinion of the Magistrate 
/ abMi f Court, bail should not be taken, or if aimcient 

security is not given, the Magistrate or Court, as 
, the case may be, shall order the aedused to be de- 
tained in safe custody in sueh place and manner as he or it may think 
fi^ and shall rspmt w action taken t^ the Provincial Govemmaati > 
Provided that no order for the detention of the accused in a hinatio 
atylum shall be made otherwise thab in accordance vrith sueh rules aa 

> Hums, (1881) 8 Bom. 86S. * B«nil'iw6’e,<im) 1 B. B; C. 88. 
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tfa« Frovindal Govenunent may have made imder the Indian Lunacy 
Act, 1912. • 

* COMMENT. — The authority of a Magistrate to act under sub-section (i) 
ceases when the lunatic is handed over to the csae ot the Provincial Government. 
'If the lelstive of such a lunatic desires to have the custody of the lunatic he should 
to the Magistrate, but to the Government.^ 


4M, (1) Whenever an inquiry or a trial is postponed under 

tion 464 or section 465, the M^stxate ur Court, as 
the case may be, may at any time resume the inquiry 
or trial, and require the accused to ap^Sear or be 
luNHight before such Magistrate or Court. 


ition 
(W trial. 


of 


(0) When the accused has been released undor section 466, and the 
■sureties for his app^ance produce him to the ofiBcer whom t^Magis- 
trate or Court appoints in tms behalf, the certificate of such officer that 
the accused is capable of makmg his defence shall be receivable in 
evidence. 


468. (i) If, when the accused appears or is again brought before 
’Ptooedute on Magistrate or the Court, as the case may be, the 
accuse appeuing Magistrate or Court considers him capable of making 
twtore Magistrate his defence, the inquiry or trial shall proceed, 
or Court. 

' ' (2) If the Bfagistrate or Court considers the accused to be still 
incapabfe of making his defence, the Magistrate or Court shaU again ac^ 
abcoraing to the provisions of sec^on 464 or-section 465, as the case may 
be, and u the accused is found to be of unsound mind and incsapable of 
ri^nlciiig his defence, shall deal with sucfii accused in accordance with the 
provisions of sec^on 466. > 

— 469. When the accused appears to be of soimd mind at the time of 
' 'When inquiry or trial, dnd the Ma^trate is satisfied from 

appeaoB to bave the evidence given before mm that tbere is reason 
■b^ insane. to believe that the accused committed an act which, 

if ho had been of sound mind, would have been ka. offence, and that he 
.was, at the time when the act was committed, by reason of unsoundness 
mind, incsapable of knowW the nature of the act or that it was wiemg 
or contrary to law, the Magistrate shall proceed with the ca^ and, if 
the acscused ought to be committed to the Court of Session or High Court, 
aend him for tnal before the Court of Session or High Court, as the case 
may be. 

470, Whenever an^ permn is acquitted upon the ground that, at 
' -T iiHgmMit of the tune at \dxidx he is alleged to have csommitted an 
'«o quittsl on offencse, he was, by reason of unsoundness of mind, 
gtonnd ot liuwejr. incapable of knowing tite nature of the act alleged as 
bmUtitutuig the offence, or that it was wrong or con&axy to law, tlte 
fiiMlmg ahall state specifically w|iethm he committed ths act not. * 

'C&MMBNT. — Section 460 read with fliis aeotioa providee tbnt m Mbgistiate 
’'MtSU'iioinlt'thS aoeuaed wl^ be is nhimed from tbe evidence given befcie bfan 

J0tf JXori Aor, (1677) 2 Od. 856. 
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MciMe d wb> at I3a» tfana of the InommiMlon of tbe oriine, by naaoto of un* 
aou nda caa of naind. Incapable of knoiMag the nature of the act> or that it waa moag 
or oontiaiy to Ipr. It la not neoeaaaty to eatabUah by medical evidence ttie huaniiy 
of the aocnaed at the time the crime waa committed. It ia «mly in ptooeedhiga 
tydmre an inquiry ia made aa to whether the acouaed ia of unaound mind at the tiaae 
of trial and. thereQno» incapable ot making bla defenooa that tbe law makea It 
lequialte for the accuaed to be examined by a wydical ofiBcer.* , 

471. (J) 'Whenever the finding states that the accused pecscnt 
Tbraon orannutted the act alleged, the Magistrate or Ck>urt 

on such pSmd to before whom or which the trial has been hdd, shall, 
be detained in if such act would, but for the incapacity foun^ have 
aafSe custody. constiAited an offence, order such person to be 

detained in safe custody* in such place and manner as tiie Magistrate 
or Court thinks fit, and shall rqiort the action taken to the Provincial 
Govenunent : 

Provided that no order for the detention of the accused in a lunatic 
atylnm shall be made otherwise than in accordance with such rules as the 
Ptovindal Government may have made under the Indian Lunacy Apt, 
1912. 

(3) The Provincial Government mty empower the officer in charge 
Power of Pro* of the jail in which a person is confined under the 
iomUe^ln^Mtor Provisions of section 466 or this section, to discharge 
ot functions of the Inspector General ot 

ftmetions. Prisons under section 478 or section 474. 

COMMENT. — The Court, in a case where it finds that an offence has been 
committed by a lunatic, must confine itself to making ay order that he should 
be kept in safe custody in such place and manner as the Court thinks fit. It is 
then for the Government to decide under their own powers the future fste of the 
persqn ocmceined.* 

1. * Detained In safe custody ’ does not mean detained in the custody of 

friends or relatives.* 

. 472. [LumUic pinners to be vieiied by Inepeetor General.] Be- 
pealed by AetIV of 1912t e. 101, teh. II. 

473. ■ If such peirson is detained under the provisions section 468, 
Prooeduie where *****^ ™ ** perwn. detained in a jail, the 

prisoner is Inspector General of nisons, or, in the case of a 
reported capable of person detained in a lunatic asylum, tiie visitors of 
making his defence, such asylum or any two of them sh^ certify that; 
in his or their* opinion, such person is caroble of making his dtfence, he 
Aall be takmi before tbe Magisttate or Ck>u^ aa the case may b^ at 
sudt time as the Magistrate or Court appoints, and the. Magistrate <» 
Court shaU i^eal ynth such person under the provisions of section 468 ; 
and the certificate of such Intycetor General or visitors as ifforesaid shall 
be'recdvable as Cfvidence. 

* JEsfs M(o, [IMl] Ban. 644. Cleoettmieat, €!trUna Pnokiete ami Strar 

■ Jboam araasn, (IMS) 86 Bom. L. v. EHtrins, [1846] Nag, 661. , 

K. tM ; Somya Hbtya, (1818) SO Bom. * tgj^Bememlmmeer v. Ofeb CteO' 

L. B. p80, 48 Am. 184; Praefaefaf dte ifey, (1888) 66 CsL 808. 
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474. (I) If Buch person is detained under tfaeprovuiotisofMctiim 

IWon wbeie •*"? " 

iw*i« Visitors shall certify that, in his or then* jud^pnent, he 

midcr section 406 may be released without danger of his doing injury 
orOTi te deda^ to hinwelf or to any other person, the Provincial 
iK to be released. Government may thereupon order him to be rdeased, 
or to be detained in custody, or to be transferred to a public lunatic 
aqrlum if he has not been already sent to such an aqrlum ; .and, in case 
it ciders him to be transferred to an asylum, may appoint a Commission, 
consisting 'of a judicial and two medi^ officers. 

(2) Such Commission shall make formal inquiry into the state of 
mind such pmon, taking such evidence as ib necessary, and shall repmt 
^ to the Provincial Government, which may order his release or detentum 
as it thinks fit. 

475. (/) Whenever any relative or ftiend of any person detained 
Delivery ofluiw under the provisions of section 466 or section 471 

tlc^ to care of re> desires that he shall be delivered to his care and cus> 
lative or fHend. tody, the Provincial Government may, upon the 
application of such relative or friend and on his giving security to the 
satisfaction of such Provincial Government that the person delivered 
shall— 

( 0 ) be properly taken care of and prevented from doing injury to 
himself or to any other person, and 

(b) be produced for the inspection of such officer, and at such times 
and places, as the Provincial Government may direct, and 

(«) in the case of a person detained under section 466, be produced 
when i^uired before such Magistrate or Court, 
order such person to be delivered to such relative or friend. 

(2) If the parson so delivered is accused of any offence the trial 
of which has been postponed by reason of his beii^ of unsound mind and 
incapable of making his defence, and the inspecting office refoned to in 
subjection (i), clause (4), oerlffies at any time to the Magistrate or 
Court that such person is capable of making his defence, such Magistrate 
or Court shall call upon the relative or frriend to whom such accused was 
delivered to produce him before the Magistrate or Court ; and, upon su^ 
production, the Magistrate or Court sh^ proceed in acccodance with the 
provisions of section 468, and the certificate of the inspecting officer tiiall 
be recavable as evidence. 


CBAPTGR XXXV. 

PBOpCKDIMaS IN CA8B OP CBBTAIN OPFENCBS Ag^mCtlNO TBX 
ADMUnSTRATlON OP* JUSTICE. 

* 

474. (i) When any Civil, Revenue 01 Criminal Couit* is, whether 
PnoeduR in applicatioR made to it in this behalf or otiierwise,* 

cases ipentioned in of opinion that it is expedient in the interests of 
section IM. justice that an inquiiy should be mirae* into aigr 
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oflSmoe referred to in section 195. sub-section (i), clause (4) or clause (e)^ 
which appears to have been conomitted in or in relation to a proceeding* 
in that Court, such Court may, after such preliminary inquiry/ if any, 
as it thinks necessary, record a finding to that effect* and make a com- 
plaint* thereof in writing signed by me presiding officer of the Court, 
and shall forward the same to a Magistrate of the first class having 
jurisdiction, and may take sufficient security for the appearance of the 
accused beftire such Magistrate or if the alleged offence is non-bailable 
may, if it thinks necessary so to do, send the accused in custody to such 
Mapstrat%, and may bind over any person to appear and give evidence 
before such Magistrate ; ^ 

Provided that, where the Court making the complaint is a High 
Court, the complaint may be signed by such officer of the Court as tiks 
Court may appoint. 

For the purposes of this sub-section, a F^residency Magistrate shall 
be deemed to be a Magistrate of the first class. 

(2) Such Mi^strate shall thereupon proceed according to law and 
as if u^n complaint made under section 200. 

(2) Where it is brought to the notice of such Magistrate, or of any 
other l^istrate to whom the case may have been transfer]^, that an 
appeal is pending against the decision arrived at in the judicial proceed- 
ing out of which tiiM matter has arisen, he may, if he thinks fit. at any 
Stage adjourn the hearing of the case until s^ich appeal is decided. 

COMMENT.^— This section ptovides the procedure for offenees enumerated 
In 8. 195 (i) (5) and (c). The latter section is an exception to the general rule that 
any person can complain of an offenee (except certain private offences sudi as de- 
fhmation, adultery, etc.). When an offence is committed in relation to a public 
servant (s. 105(ii) ] the sanction of the public servant should first be obtained. 
When the offence is in relation to a Court [s. 105(6), (e) ] the sanction of the Court 
should be obtained first. * 

A civil Court has Jurisdiction to make a complaint as regards an abetment 
of any offence referred train s. 195 (f) (6). In view of cl. (f) of this section the 
Biagis tra te who hears a complaint laid of an offence under s. 195 (7) (6) can ccmvict 
the accused of abetment of the oflience if he holds on the evidence before him that 
the accused was not a principal but an abettor.* 

Any civil, revenue or criminal Court can proceed under this section and hold 
a preliminary inquiry. It should then record a finding, should itself make a com* 
plaint in wriUng, and forward It to the first class Magistrate having jurisdietioD. 
No prosecution diould be ordered unless there is a reasonable probability of con- 
viction, though the authority taking action should not decide the question of guilt 
or innooencse. Great care and caution are required before the criminal law is set 
In motion, and there must be a reasonable foundation for the charge in respect of 
which a prosecution is directed.* 

Where an aiqplieation Ibr prosecution under this section was granted by the 
Collector and the appeal against that order was dismissed by the Commissioner, 

It was held that the Commissioner heard the djppeal as a revenue Cemrt and not aa 
no inferior criminal Court and therefore the High Court could not entertain an appii- 

* TmBaCheng v.B^itirar^Originai * Jadu Nandan Singfit (1009) W 
Mfei iffSgb Courf, (1940] Bop. IS. Cal. 850. 
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eotion £ar leviaion agaimt it under a. 489.^ 

Hie Court should make a complaint axil cannot directly order pioseoutioKi* 
The oomplaint muat set forth the offence* the predae Ihcts on which it u based, and 
the evidence available for proving it.* 

1, * €k>urt *• — ^The term * Court * indicates that there must be power to record 

evidence, and to come to a judicial determination on the evidence so recordedL* 
It means not the Court which took cognizance and issued process but the Court 
which tried and disposed of the original case.* The power is given the Court, 
not to the individual Magistrate. It includes the successor of the Magistrate.* 
It also includes the High Courts ;* or the Mamlatdar*s Court under the Mamlat- 
dars* Courts Act or the Income-tax Collector ;* or a Court in which a deposit 
is made under s. 88 of the Transfer of Property Ac& ;* but it does not include a 
District Registrar.** 

2m * Whether on application made to it in this behalf or otherwise.* — 
The Court can act on application made to it or suo moiu. It may be moved by a 
person who is not a party to the proceedings in relation to whidi the offence is 
committed.** 

3. * It is expedient in the interests of Justice that an inquiry should be 
made.* — These words, it will be noted, are the key-note to the section. To pro- 
secute people, because they give evidence which is contradictory merely on the basis 
ai that contradiction is a very doubthil procedure.** 

4. * Proceeding in that Court.* — The term * proceeding * includes an execu- 
tion proceeding.** The Court referred to is the Court which takes proceedings 
under this section. The offence should be committed before that Court.** In the 
case of a High Court, action can be taken by any Judge of the High Court whether 
the matter out of which the action arose was heard by him or some other Judge of 
the Court.** An offence cannot be said to have been committed in relation to a 
judicial proceeding unless it has entered as a component into that proceeding, or 
unless in some manner it has affected that proceeding or been designed to affect 
it or come to light in the course of it. An offence committed after the close of the 
proceeding is wholly outsi&e the scope of the provision and the circumstance that 
the document was still in the custody of the Court does not make the offence one 
committed in relation to the proceeding which had previoi|sly terminated. Forgery 

* ThdkurJimg Bahadur Singh, (10^) * Punamchand Manekkdf (1914) 88 

19 Luck. 246. Bom. 042, 16 Bom. L. R. 446, f.b. ; 

* Bam Prasad, (1927) 49 All. 752, NaUxraj Iyer, (1912) 86 Mad. 72. 

758. ' * Chamaari Sin^, (1924) 4 Pat. 24. 

* Hanumaniha Boo, (1915) 89 Mad. ** Manku Baia, (1914) 16 Bom. L. 

414, 418. R. 946. 

* Tarakeswat Mukhopadhya, (1925) ** Harekrishna Parida, (1929) 8 

58 Cal. 488. Pat. 786 ; Bhagaoandaa Narandaa v. 

* Banga Ayyar, (1905) 29 Patel A Co., (1989) 42 Bom. L. R. 

881 ; Bahadur v. EradatuUah MaUick, 281. « 

(1910) 87 Cal. 642, h.B. s Nmol Sin^, ** Keramai AU, (1926) 56 Cal. 

(1912) 84 All. 898 ; Batdeo Prasad, 1812 ; Namabali Khan v. Chandrakanla 

(1924) 46 All. 851 ; Khan Muhammad, Banerji, (1980) 58 Cel. 965. 

(1922) 4 Lah. 58; Bdwam, (1925) 7 ** Bahadurs. JBradaMlah MalHek, 

Lah. 108; Maung Shwe PbsVm MaMe (1910) 87 Cal. 642, an. ^ 

Hmks, (1924) 8 Ran. 48. s ** AfafAufodas, (1898) 16 All. W; 

* Bai Kaahixhai v. VanmdBdas, Suhbarayar^IHtlai, (1895) 18 Mad. 487. 

(1925) 49 Bom. 710, 27 Bom. L. R.^ ** Bai Kaaturbai v. VanmaBdas, 

610. (1925) 49 Bom. 710, 27 Bom. L. R. 

* mavdu, (1912) 15 Bom. L. R. 53. 616. 



8se* 476 .] 


PKOCEEDliraS IN OFPENGES APi^CtlNG JUSTIGE. 9t6 


tff of paynumt on o nuntgago bondy committed after the te wnina t to n’ 

ot th e ptooeeding in wbidt the bcnuh was producedy but while the dociinieiif wm 
amopgst the Court recorde, cannot be said to have been oommltted ** in or in rdation 
to the pioceedii|g/* within the meeting of this section and the Court whi<h disposed 
of the proceeding hes no jurisdicstion to take action under it in respect of that 
offence.^ 

The High Courto of Bombay/ Lahore/ and Nagpur/ have held that this 
section does not inhibit the Courts from making a complaint in respect of any of the 
ofltettces spedfled in s. 195 (1) (c) against persons not parties to a proceeding before 
it* in which or in relation to which the offence was committed. The High Courts 
of Allahabad/ Calcutta/ Madras/ Patna/ and Rangoon® and the Chief Court 
of Sind** have held to the eM>ntraiy. 

5. ‘ Preliminary inquiry.* — ^It means only such inquiry as may be ncc^- 
sary.u The rulings of the Calcutta High Court are not uimnimous on the point 
whether inquiry should be made by the Court or not.** The holding of prdimi- 
nary inquiry is optional.** The Lahore High Court is of the opinion that such inquiry 
need not be by the Court itself.** A preliminary inquiry is not essential in law and 
the proceedings under this section without such inquiry are not legal.** The Madras 
High Court has held that what the Court has to decide is (a) whether an offence 
of the kind contemplated appears to have been committed, and (5) whether it is 
expedient in tA** interests of Justice that it should be further inquired into. In 
order to arrive at a decision, the Court may, if it thinks fit, hold such preliminary 
inquiry as it considers necessary. The nature, method and extent, of the preh- 
minary inquiry are entirely at its discretion. The inquiry need not be such as to 
satisfy Court that an offence actually has becA committed, but merely that an 
offence appears to have been committed.** 

6. ‘ Record a finding to that effect.’— The Court should record a finding that 
it is expedient in the interests of Justice that an inquiry should be made.*^ 

7. ‘ Complaint. ’ — ^It means a regular complaint.** It should assign Ihe parti- 
cular fal<M statements alleged to constitute the offence under s. 108, Indian J*enal 
Code ;** and should also specify the witnesses to prove the complaint and whether 


* StMaratfudu v. Gcj^ayya, (1081) 
55 Mad. 581. 

* Balgaunda Ramgflunda Poh'l, 
(1080) 88 Bom. L. R. 296, 55 Bom. 
161. 

* BabnOumd^ (1928) 0 Lah. 678. 

* Abdul Bdhim Khan v. PuaUHbai^ 
[1040] Nag. 652. 

* Kushal Pal Singh, (1081) 58 All. 
804, F.a. 

* Prahhairainjan Baral v. UmosAan- 
Oor €haUerji, (1080) 58 Cal. 727. 

* TuM Animal v. JDanalakahmi 
Ammal, (1088) 57 Bfrid. 682. 

* ilfafAtcr V. Piiambar, (1044-45) 
24 Pat. 174, dissenting from Ht^kumar 

(1016) 1 P. B. J. 298, 18 Cr. L. J. 

185. 

* C. T. CkiTUSwamy v. D, K. S, 
EbnMm. (1024) 2 Ran. 874; Maung 
Shne Pha v. Ma Me Hmbke, (1024) 
8 Ran. 48 ; Syed Khan, (1025) 8 Ran. 


ovo. 

** Gobindram, [1042] Kar. 12. 

** Woman Dinkar, (1918) 43 Bom. 
800. 306, 20 Bom. L. R. 908. 

1* Fazlar Rahaman, (1980) 68 Cal. 
846 ; Prabhatranjan Bared v, Vma- 
Shankar Chatterji, sup. 

1* Pumarhandra DaJUa v. Dhant^ 
(1930) 58 Cal. 874 ; H. C. GanH v. F. 
L. Harcaurt, (1930) 58 Cal. 215. 

Fir Qjadir Bakhsh Shah, (1924) 6 
Lah. 84, 89. , ^ ^ 

*• JkfoAomfitod Tahir, [1940] Lah. 
669. 

** Bri^a Boo, (1926) 50 Mad^ 660, 

** Chilukuri Bamayyc, (1982) 56 
Mad. 157. 

. 1* Durjodhan Bhed, (1926) 52 Cal. 
MIA 

M* KoHaadhan Addya v. Nani Lot 
Hazro. (1924) 52 Calw 4flr8. 
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fhe penon oon^Iained against knew that the evidence he was using as genuine was 
fidse.' When an offence of perjury Is oomn^ltted before one Judge of a Court of 
Session, a complaint by any other Judge of that Court is a valid complaint.* 

Sub-section (S). — ^This sub^section contemplates that the proceeding out of 
which the inquiiy has started should come to a close. Where an appeal is preferred. 
It is advisable to await the result of the appeal. No proceedings can be taken against 
a witness during the pendency of the csase.* * 

Stay of proceedings. — ^As a rule criminal proceedings should not go on daring 
the pendency of a civil litigation regarding the same subject-matter.* It is not 
detftable ordinarily, if the parties to the two proceedings are substentially the 
samp and the prosecution before the Magistrate is but a private prosecution and 
the Issues in the two Courts are substantially identioal, that both the cases ddould 
go on at one and the same time.* But this is not an invariable rule.* 

CSomplalnt.---A complaint for taking action under the section need not ne- 
cessarily be made by a party to the proceedings in which a fklse document is used. 
Even a stranger to the proceedings cati apply.^ Where the Court once refuses to 
take action on the application of a party, there is nothing to prevent it from moving 
under this section.* 

Sections 195 and 476. — Section 195 lays down a rule to be followed by the 
Court whldi is to take cognisance of an offence specified therein, but contains no 
direction for the guidance of the Court which desires to initiate a prosecution in 
respect of an offence alleged to have been committed in, or in relation to, a pro- 
ceeding in the latter Court. For that purpose we must turn to s. 476, which requires 
the Court desiring to put the law in motion to prefer a complaint either suo mofu 
or on an application made to it in^that behalf, but does not make it incumbent upon 
the Court to make a preliminary Inquiiy in every c»se before starting prosecution. 
To Justify the Court in initiating prosecution. It is neoessaiy only to hold that it is 
espexlient in the interests of justice that an inquiry should be made into an offence 
referred to in s. 105.* 

476A. The power conferred on Civil, Revenue and Cnminal Courts 

Superior Court by’Section 476, sub-section (I), may be exercised, in 
may complain respect of any offence referred to therein and alleged 
where subordmate to have been committed in m in relation to anv 
Court has omitted proceeding in any such Court, by the Court to which 

™ such former Court is subordinate within the meaning 

of section 105, sub-section (J), in any case in which such former Court 
has neither miade a complaint under section 476 in respect of such 
offence nor rejected an application for the making of such complaint ; 

* Kaiifonji v. Bam Been Lala^ 558, 861. 

(1624) 48 Mad. 895. • Jleeji vatad Bhaoani, (1808) 18 

* SuperintenderU and Bemembrancer Bom. 581 ; Keakao Narayan^ (1/>12) 

of Legied Affaira, Bengai v. IJiaiuUa 14 Bom. I.. R. 968; Dwarka Naih 
Paikar. (1980) 58 Cal. 1117. Bai Chowdhry, (1904) 81 Csl. 858, 

* Buatontfi, (1902) 4 Bom. L. R. 861. 

778. * Rumachandra DaUa v. XMolu, 

* Skri Nana Maharaj, (1802) 16 (1980) 58 Cal. 874. 

Bom. 729; Jogfah, (1908) 81 Alad. * Horefcritkfia Porldh, (1029) 8 Pht. 
510. 786 

* Bai KumaH DM v. Bama 8un^ * Per Shadi Lai, C.J., in Fit Qadit 

daH DM, (1896) 28 Cal. 610; Dwarka Bakhah Skah, (1984) 6 Lah. 84, 80. 
Nalh Mtai Ckaa/dhry^ (1004) 81 Cal. 
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and, where the superior Court makes such oomplaiut, the provisions of 
seetion 476 shall apply aocordidgly* 

COMMENT. — This section applies only to ca s e s where the subordioate Court 
has neither made a complaint suo mofu nor rejected an application by a party far 
tnaking sudi a ounplaint.^ 

The Bombay High Court has held that an order made by a civil Court under 
this section Is an order made by a criminal Court or by a Court exercising criminsl 
powers. An application In revisidn to the High Court Aom such an order may be 
heard and decided in acoordanoe with the provisiona of s. 480 of this Code and not 
a. 115 of thh Civil Procedure Code.* The same is the view of the Lahore High Court* 
and the Chief Court of Sind.* The High Courts of Calcutta.* Madras,* and Allahabad^ 
have held that such applicatioh in revision should be treated as ao application under 
s. 115, Civil Prooedure Code. 

476B. Any person on whose application any Civil, Revenue or 
Anneals Criminal Court has refused to make a complaint 

under section 470 or section 476A, or against whom 
such a complaint has been made, may appeal to the Court to which such 
former Court is subordinate within the meaning of section 195, sub- 
section (3), and the superior Court may thereupon, after notice to the 
parties concerned, direct the withdrawal of the complaint or, as the case 
may be, itself make the complaint which the subordinate ^urt might 
have made under section 476, and if it makes such complaint the pro- 
visions of that seetion shall apply accordingly. 

COMMENT.— Where the first Court either* makes a complaint or refuses to 
make a complaint under any of the two preceding sections, the appellate Court 
may withdraw the complaint or may itself make a complaint. No second appeal 
lies to the High Court against an order paesed on appeal under this section.* The 
Bombay High Court has fbrther held that oo fevislon application lies in such a case.* 
The Chief Court of Sind has held that this section is not exhaustive so that the 
Court's powers In revision are limited by the powers of appeal conferred by 
The Allahabad High Court has held that if the original Court records a finding and 
makes a complaint, or refuses to make a ccMnplaint under s. 476, an appeal Hes under 
this section ; a dismissal it dcfeult does not amount to a refusal. If there is such a 
dismissal, the Court coucemed under s. 476A, on application or on its own motion* 


i Maideen Rawthen v. Miyaasa PtUa* 
car, (1927) 51 Mad. 777. 

* Bhaiu SadUp (1087) 40 Bom. L. 
R. 207, [1088] Bom. 881, F.B. 

* DAanpaiRai V. Balak Ram, (1981) 
13 Lah. 842, v.b. 

* Kollrom V. CbMiufemn, [1941] Kar. 

* Har PfOMd Dor, (1918) 40 Cal. 
477. V.B.; NoMoruddin Khan, (1926) 
58 Cal. 627; Homid Aii v. Madhu 
Sudan, (1926) 54 Cal. 855; Swcndra^ 
nith MaiH v. ShaahWewnaT Chakra- 
barH. (1981) 59 Cal. 68. 

* KarH Venkanna Paintdu, (1016) 
81 M. L. J. 440, r.B»; Kumaraoei v. 
Skanmu0i, (1940] Mad. 762, r.B. dis- 
approve Janardana Rao v. Lakakmi 


Naraaamma, (1038) 57 Mad. 177, r.B. 

* Bhup Kunwar, (1008) 26 All. 
240, F.B. ; AbdrU Haq v. Sheo Bam, 
(1027) 40 All. 586. 

• StmMuii VattaMud v. AdUMuH 
Parahottam, (1924) 48 Bom. 401, 26 
Bom. L. R. 289 ; Ahamadar Rakman v. 
Dwip Chand Chowdhury, (1027) 55 
Cal. 765 ; Maideen Raamen v. Miyaaaa 
Pulaoar, (1927) 51 Mad. 777; Muham^ 
mad Idfia, (1024) 6 Lah. 56; Ma On 
Khin y. JV. K. M. Firm, (1927) 5 Ran. 
523 ; BUrnmah Khan v. S. Shakir AH, 
(1028) 4 Luck. 155; KeahaHnandan 
Romani, (1087) 17 Pat. 9, f.b. 

' • Samabkai Vaiiavbkai v. AdRbkai 
ParahotUam, sup. 

u Valiram v. GMndram, sup. 
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may make a complaint or reftise to make it» in whidi case an appeal lies to the Hif^ 
Court if the order is made by a Sessions Gourt*<^ A dismissal in deftinlt under s. ^6A 
does not amount to a refusal* and In the event of such dismissal by a Sessions Courts 
an application in revision lies to the High Court. An appeal under this section 
can only be filed* tliereibre, ftom an order containing a complaint or from an order 
refusing to make a complaint giving reasons, i.e. from an order eipiivalent to a 
judgment.' 

There is a conflict of Judicial opinion on the question whether an appellate 
Court has Jurisdiction to order a remand directing the trial Court to fife a complaint 
or to take further evidence. The High Courts of Allahabad,* Lahore,* Nagpur,* and 
Rangoon* hold that the High Court has no such power. The Madras* and the Patna* 
Hi|di Courts hold that it has such power. The decisions of the Calcutta High Court 
are conflicting.* 

Starting point of limitation. — ^For the purpose of an appeal under this section 
limitation runs firom the date on which the complaint is signed and not from the date 
on which the complaint is received by the Magistrate, who is to take action on it.* 

Death of appellant, — It the appellant dies pending an appeal, the right of 
appeal does not survive, and the appeal abates.'* Appeals under this section are 
subject to all the provisions applicable to criminal appeals as laid down in s. 419 and 
the following sections." 

477, [Power of Court of Session as to such offences committed before 
iUelf] Repealed by s. 129 of Act XVIII of 1923. 

478. (i) When any such offence is committed before any Civil or 

p Af r- II A Revenue Court, or brought under the notice of any 

Re^ue Courtsto Revenue Court in the course of a judicial 

complete inquiry proceeding, and the case is triable exclusively by the 
and commit to High Court or Court of Session, or such Civff or 
Revenue Court thinks that it ought to be tri^ by the 
o sion. High Court or Court of Session, such Civil or Revenue 

Court may, instead of sending the case under section 476 to a Magistrate 
for inquiry, itself complete the inquiry, and commit or hold to bail the 
aocus^ person to take his trial before the High Court or Court of Ses* 
sion, as the case may be. 

(2) For the purposes of an inquiry under this section the Civil or 
Revenue Court may exercise all the powers of a Magistrate ; and its 
proceedings in such inquiry shall be conducted as nearly as may be in 
accordance with the provisions of Chapter XVIII, and of Chapter 
3^X111 in cases where that Chapter applies and shall be deemed to 
have been held by a Magistrate. 

' Niranjan Lai Mittal^ [1944] All. 

18. 

* Manni Lai, [1937] All. 517. 

* Dhanpai Rai v. Balak Ram, (1981) 

JaikiMn, [1042] Nag. 

888 . 

* Bobu Ramnirar^an v. Muk Nath 

Singh, [1941] Ran. 704. i 

* Janardana Rao v. Lakshmi Nara- 
eamma, (1988) 57 Mad. 177, f.b. 

* Kwfijo Chaudhry, (1987) 16 Pat. 

050. 


* Nasaruddin Khan, (1926) 58 Cal. 
827, Surendranalh MaiH v. Sushil^^ 
humor ChakrabarH, (1981) 59 Cal. i28, 
hold that the High Co^ has such 
power. Contra, Maniar Ahamed Chaw^ 
dbury V. JogesA Chanda Roy, (1928) 55 
Cal. 1277. 

* Narixindas, [194C] Kar. 122. 

'* Nihal Ahmad ^.Ran^iDas,{\Sl^} 
47 All. 859. 

» Mohammad BayetuUa, (1980) 58 
Cal. 402. 
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COMMENT— llib sectioa may be oon^EMred with 8. Under this eectioD 
the offcsnoe may dther be committed before any Court or faroi^t under its notice in 
the oourae of a Judioial proceeding s whereas, under s. 476 all that is needed la that 
it must appear Ijut the offence was committed in a pioceeding in the Court. Sfep 
oondly, the offence under this section must be eaduaively triable by a Court of 
Session or be one which ou|^t to be so tried. The Court may in that event ocmstitute 
itself into a committing Court and may after inquiry commit the case to the Court 
of Session. 

479. ^^Then any such commitment is made by a Civil or Revenue 
Procedum of C5ourt, the Court shall send tilxe charge with the order 

Civil or Revenue of commitment and the record of the case to the 
Court in suchcases. Presidency Sfagistrate, District Mi^strate or other 
Magistrate authorized to commit for trial, and such Magistrate shall bring 
the case before the High Court or Court of Session, as the case may be, 
together with the witnesses for the pj^ecution and defence. 

480. (1) When any such offence as is described in section 175, 
Procedure in cer- section 178, section 179, section 180 or section 228 of 

tain cases of con- the Indian Penal Code is committed in the view or 
presence of any Civil, Criminal or Revenue CouiJ:, 
the Court may cause the offender to be detained in custody and at any 
time before the rising of the Court on the same day may, if it thinks fit, 
take cognizance of tiie offence and sentence the offender to fine not 
exceeding two hundred rup^s, and, in default of payment, to simple 
imprisonment for a term which may extend to one month, unless such 
fine be sooner paid. 

(2) Nothing in section 29A or in Chapter XXXIII shall be deemed 
to apply to proc^dings under this section. 

COMMENT. — This section enables a Court to preserve its decorum and 
maintain its dignity. It provides a summary remedy to deal with certain kinds 
of contempt. It gives a special power to a Court to deal 'vdth a case of insult offered 
to the Court in its presence. The Court is not bound to hear any evidence. It 
can rely on its own opinion^f what happened, and can detain the offender in custody, 
take cognisance of the offence, and sentence him. All this, however, must be done 
before the rising of the Court, that is, on the same day. It is not permissible to the 
Court to hear evidence and postpone sentence until a later date.^ The Allahabad 
High Court has held that the Court is entitled to postpone passing sentence until 
some subsequent day if the accused is not thereby prejudiced.* 

Five classes of contempt are dealt with in the section ; 

(1) intentional omissimi to produce a document by a person legally bound 
to piodttoe it (s. 175, 1. P. C. ) ; (2) refusal to take oath when duly required to take 
one 178, ibid ) ; (8) refusal to answer qucstionB by one who is legally bound to 
state the truth (s. 179, Md ) ; (4) reftiaal to sign a statement made to a public servant 
when fegfllly required to do so (s. 180, UM ) ; and (5) intentional Insult or interrup- 
tion to a public 8ei4ant sitting in ^y stag^ of a judicial proceeding (s. 228, ibid), 
Eutqpean British spbjects are not exempt from the operation of the section. Tbo 
Court may instantly detain the offender in qnstody, and may take cognizance of 

* Shankar ItrisAnqfi Qaioankar, 2dl ; Venkairaot (1922) 48 Bom. 978, 
(1942) 44 Bom. If. R. 489. 24 Bom. 1». R. 886. 

A Patambar Sakhah, (1889) 11 AU. 
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the offence on the day before the rising of the Court* The offen d e r is liable to 

pay a ffne of Rs. 900 in amount or in case of ntn-payment to suffer simple imprison* 
ment Ibr one month. 

Scope.— It will be noticed that only contempts committed in the view or in 
presence of t he Court come within the purview of this section. Contempts 
u lnw e d at the Court otherwise are now dealt with by the Contempt of Courts Act 
(XII of IWd). The High Courts possess the same powers as m possessed by 
fCn yHah Supreme Courts under the common law to punish summarily all contempts 
committed in reference to them.^ 

481 * (1) In every such cose the Court shall record the (hets con* 
stituting the offence, with the statement (if any) 
Record In such m^de by the offender, arf* well as the finding and 


sentence. , ^ • 

(2) If the offence is under section 928 of the Indian Penal Code, 
the record shall show the nature ^nd stage of ihe judicial proceeding in 
which the Court interrupted or insulted was sitting, and the nature of 
. the interruption or insult. 

COMMENT.— The remedy improvised by s. 480 being sumi^ry, it is provided 
Ibr the safety of the accused that the record should be in detail. It is necessary 
that it should show (1) the Ihcts ; (2) the statement of the offender ; and (B) the 
finding and sentence. If the olTence is one under s. 228 of the Penal Co^, then Uie 
record must further show, (4) the nature and stage of the proceeding Interrupted, 
and (5) the nature of the interruption or insult. Where possible, the very words 
used by the offender should be reproduced.* 

482. (1) If the Court in any case considers that a perron accused 
Pmeedute where offcnccs referred to in section 480 and 

Court consideis committed in its view or presence should be impnson- 
that isase should ed otherwise than in default of payment of fine, or 
not be dealt with ^ fine exceeding two hundred rupees should be 

under section 4B0* imposed upon him, or such Court is for any other 
reason of opinion that the case should not be disposal of imder section 
480, such (Jourt, after recording the facts constituting the offence ara 
the statement of the accused as hereinbefore ptovided, may forward 
the case to a Bfagistrate having jurisdiction to try the same, and may 
require security to be given for the appearance of such accused person 
before such M^strate, or if sufficient security is notgiven, shall forward 
such person in custody to such Magistrate.. 

(2) The Magistrate, to whom any case is forwarded under this 
section, shall proceed to hear the complaint against the accused person 
in manner hereinbefore provided. 

GOMM£NT.-r-Where the Court conriders that an offence described in 
need not be tried summarily by it or requires s heavier sentence, it can, after rec or di n g 
(1) the fhets, and (9) the statement of the accused, forward him to a Magistrate tor 
trial in the ordinary way* ^ 


* Swrendro Nath Banerjee v. The 
Chi^ Juaiiee and Judgea of the M 
Cbqft (1888) 10 Cal. 109. 10 I. A., 
171 s Vtnkai Bao^ (1911) 91 M.gU J. 
889, r.B.; O. IF. Ctoridto, (1012) 14 


22 Bom. L. R. 888 ; Balkriahna CkmSnd^ 
(1921) 48 Bom. 592, 24 Bom. 1#. R. 
18 ; SaMbodka, (1922) 24 Bom. L. R. 
098, 47 Bom. 78. • . ^ ^ 

s DaHp aingf%. (1991) 9 Lah. 808* 


Bqm. I*. R. 981 ; 3f. K. Gandhi. (1920) 
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Ttm Ifagistnte to not tHNUid. to fitilow the ipeotol piooednio pniivlded in. 
«. 4W and 481.^ « 

When Besbinr VHim the Frovincial Government so 

or Sub>R^Snu^ directs, any Registrar or any Sub-Registrar appoint- 
he deemed a dvO ed under the Indian Registration Ac^ 1877, shall be 
deemed to be a Civil Court within tiie meaning of 
tion.480m.d48S. S8.480and482. ^ 

484. *When any Court has under section 480 or section 482 adjud^ 
of of- cd an offender to punishment mrforwarded him toa 

Sender Mf nibmto* Magistrate for trial for refusing or omitting to do 
Sion or apology. anj^l^ng which he was lawfully required to do, orfw 
any intentional insult or mterruption, the Court may, in its discretion, 
discharge the offender car remit the punishment on his sulnnission to the 
order or requisition of such Court, or on apology being made to its 
satisfaction. 

COMMENT. — offence described in s. 480 to ramble by sattolhetoiy apology 
made to the Court, evra after the procedure prescribed either by a 480 or s. 48S 
has been ibllowed. 

485. If any witness* or person called to produce a document* ot 

Tmprisfrnniriit or ^**8 before a Criminal Court refuses to answer such 

of per questions as are put to him or to produce any docu- 
son refusing to ment or thing in his possession or power wuch the 
answer or produce Court requires him to produce, and does not offer any 
reasonable excuse for luch rcfhsal, such Court may, 
for reasons to be recorded in writing, sentence him to simple imiwison- 
ment, at by warrant under the hand of the presiding Magistrateor Judge 
oonuiut him to the custody of an ofBcer of the Court for any term not 
exceeding sevoi dajrs, unless in the meantime such person consents to 
be examined and to answer, or to produce the documents thing. In 
the event of his persisting in his rerasai, he may*be dealt with according 
to the provisions of section 480 or section 482, and, in the case of a 
Court established by ^yal Charter, shall bedeemedguiltyofacontempt. 

COMMENT. — If a wHncm or a person called to produce a document or thii^ 
tefbaes dtber to answer questions or produoe the document or thtog^ it is open to 
the Court to proceed summarily against him (1) by sentencing him to simple inqnri- 
son ment, (8) by detaining him in custody of an oflBcer of the Court for a period of 
seven days. But the Court must give its reasons in writing. If the offender rdente 
then he to to be set ftee ; but if he persists, then he can be proceeded against dther 
nader a. 480 or s. 48S. If, however, the Court is a High Court, the offender to guiity 
of oontenqrt of Court. 

* 1. 'Wltnms.’ — This term does not include a complainant.* 

486. (J) Any person sentenced by any Court under section 480 or 

Appeals fhfln section 485 may, notwithstanding anything herdn* 

oonvlotions ^ brfore &mtainra, appeal to the Court to whi^ 
contempt cases. decrees or orders made in such Court are ordinarily 
appealable. , 

> 0^ Chandra Pat, (1807) 88 • Gonesh Nangan ffstte. (1880) IS 

CsL 181. Bom. 80a 
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(2) The provisions of Chapter^ XX3a shall, so far as they are 
applicable, apply to appeals under this %ection, and the Appellate Court 
may alter or reverse the finding, or reduce or reverse the sentence 
appealed against. 

(3) An appeal from such conviction by a Court of Small Causes 
fti a presidency-town shall lie to the High Court, and 

an appeal from such conviction by any other Court of Small Causes 
fihtkW lie to the Court of Session for the sessions division within which 
sudi Court is situate. 

(4) An appeal from such conviction by any officer as R^strar or 

Sub-R^strar appointed as aforesaid may, whfn such officer is Judge 

ci a Civil Court, be made to the Court to which it would, under the pre- 
ceding portion of this section, be made if such conviction were a decree by 
such officer in his capacity as such Judge, and in other cases may be 
made to the District Judge, or, in the presidency-towns, to the High 
Court. 

COMMENT. — Sub-section (1). — ^Wheie a Sub-Magistrate takes summaiy 
action for contempt of Court and imposes a sentence under s. 480 an appeal against 
that sentence lies only under this sub-section to the District Magistiate ; and the 
District Magistiate has no right to direct such an appeal to be heard by a Magistrate 
of the first class subordinate to him.^ 


By virtue of the provision of sub-s. (S) of this section, read with s. 418 there is 
no appeal when a Biagistrateofthe first class sentences a person to pay a fine not ex- 
ceeding rupees fifty under s. 480 of the Code for contempt of a Court.* 


Certain Judges 
Biagistrates 
not to try offences 
referred to in sec- 
tion 105 when 
committed before 
themselves. 


487. (i) Except as provided in sections 480 and 485, no Judge 
of a Criminal Court or Magistrate, other than a Judge 
of a High Court, shall try any person^ for any 
offence referred to in section 195, when such offence 
is committed before himself or in contempt of hig 
autiiority, or is brought under his notice as such 
Judge* or Magistrate* in the course of a judicial 
proceeding. • 

(2) Nothing in section 476 or section 482 shall prevent a Magis- 
trate empower^ to commit to the Court of Session or High Court from 
himself comxmtting any case to such Court. 

COMMENT. — 1. * Try aqy person.* — ^Theie has been a divergence of <qpin- 

ion whether the word ** try ** refers only to the trial of a case or includes also the 
hearing of an appeal. The High Court c»f Calcutta^ inclines to the latter vlew^; 
while the High Court of Bladras* has adopted the former view. It seems that 
the purpose of the section can be carried out by the view that the Judge or Blagistaate 
Is precluded not only from trying the case but ftom hearing the appeal also. 

2* * Aa auch Judge or Magistrate*’ — ^The prohibition Imglied is aperspnal 
prbhibitioii, the mwfiiief to be prevented being that the same person should ngt 
decide a matter whi<& he may have alj^ady prejudged.”* This vibw is not adopted 

* D. R. JReddb, [1942] Biad. 587. . Ntwadsep Ckmder Pundii, (1888) 16 

• Bhawani Mohan Joardar^ [1944] Cal. 191. 

• — I. . 


1 Cah 81. 

* Mai^vb Chunder Mottumdar 


(1879) 
(1877) f Blad. 805. 
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by Hu Conrta of Bombay* and Caloutta,* whidabold that the Sesi^oaa Judtfe 
can by an olBencewlifob came to bis Isiowledgo as a District Judge. The oowec t ness 
of tlie latter view requires le-oxamination. A Ifagistaate who refOses to set aside 
an order saacthmiDg a prosecution on a diaige of perjury cannot by the ease himself.* 
nor can a Sessions Judge by a person whose trial has been directed by him for bie 
offence of giving folse evidence committed in the course of a judicial proceeding of a 
criminal nature.* 


CHAPTER XXXVI. 

Or The Madtcenaiscb or Wives and Chiu>ren. 

488. (i) If any person* having sufficient means* n^lects or 
Order f<w main* remses to maintain* his wife* or his Icntimate or 
tenanoe of wives ill^tiinate child* luiable to maintain itself,* the 
and ddldren. District Uagistrate, a Presidency Magistrate, a 

Sub*divisionaI Magistrate or a Magistrate of the first class may, upon 
proof of such n^lect or refiisal, order sudi person to make a monWy 
allowance for the maintenance of his wife or such child,* at such monthly 
rate,* not exceeding one hundred rupees in the whole,* as such Magistrate 
thinks fit, and to pay the same to such person as the Magistrate ficom 
time to time directs. , 

(8) Such allowance shall be payable frcnn the date of the order, or 
if so mnered from the date of the application foi maintmance. 

(3) It any person so ordoed fails without sufficient cause** to com* 
- , . , ply with the ordmr, any such Magistrate may, for 

^^^E^focmcDt of every breach of the order, issue a warrant for levying 
the amount due in manner he^eihbefore provided for 
levjrii^ fines, and may sentence such person, for the whole or any part of 
each month’s allowance remaining unpaid after the execution of the 
warrant, to imprisonment for a term which may extend to one month** or 
uiitil payment if sooner made : 

Provided that, if such person offers to maintain his wife'* on condir 
tipn of herlivii^ with him, and she refuses to live with him, such Blague 
trate may consider any grounds of refiisal stated by her, and may nu^ 
an order under this section notwithstanding such offer, if he is satisfied 
tWt there is just ground for so doing : 

Provided, further, that no warrantahall be issued for the recovery ot 
aaj^ amount due ui^er section unless application be made to the 
Court to levy such axnoimt within a period of one year from the date on 
which it became due.** 

• (4) No wife shall be entitled to receive an allowance' frmn. hw 
hiMNUid under this section if abe is living in adultoy ,* * or if, without any 

* MTSUea, (1883) 6 Bom. «9i • SeOadri Ayyangar. (WM)MiSaa. 

BaM DaH, (1888) 18> Bom. 880. fe8. 

r Smut Ourndm JloUff, (1889) 16 * JIMUditm, (1893) 14 AH. 884. 

OO. 366. 
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suflBcient zeason* she refuses to live with her husband, or if th^ aie liviog 
separately by mutual consent.^* e 

(d) Oil proof that any wife in whose favour an order has been made 
under this section is living in adultery, or that without sufficient reason 
she refuses to live with her husband, or that they are living separately by 
mutual consent, the Magistrate shall cancel the order. 

(6) All evidence under this Chapter shall be taken in the presence 
of iba husband or father, as the case may be, or, when Jhis personal 
attaidhnce is dispensed witli, in the presence of his pleader, and shall be 
recorded in the manner prescribed in the case of summons -cases : 

Provided that if the Magistrate is satisfied that he is wilfully avoiding 
service, or wilfully neglects to attend the Court, the Magistrate may 
proved to hear and determine the case er parte. Any orders so made 
may be set aside for good cause shown on application made within three 
months from the date thereof. 

(7) The Court in dealing with applications under this section shall 
have power to make such order as to costs as may be just. 

(8) Proceedings under this section may be taken against any 
person in any district where he resides or is, or where he last resided^^ 
with his wife, or, as Uie case may be, the mother of the ill^timate child. 

COMMENT.— This section gives effecst to the natural and fundamental duty 
of a man to maintain his wife and children so long as th^ are unable to maintain 
themselves. Its provisions apply and are enforceable whatever may be the j^eraonal 
law by which the persons ooncecned are governed.^ The object of this section is to 
avoid vagrancy by providing that a Magistrate may up toalimited extentseethat a 
wife and children are maintained by a husband or fkther able to maintain them.* 
A wife or a child has two remedies available for securing maintenance. The 
first Is a suit in a civil Court, in which a decree may be obtained for an amount 
oommensurate with the status or means of the party liable. Even arrears of past 
maintenance can be recovered. The maintenance esan be made a charge on the 
ptifperty. The decree <&n be enforced against his property in ease of his death. 
The seocHid remedy is a proceeding under this sectiem. It is a cumulative remedy.* 
This remedy is open to a wife or child either legitimate or UlegHimate. The mere 
existence c»f a decree of a civil Court awarding maintenance to a wife does not oust 
the Jurisdiction of a Magistrate to make an order under this tecstion on the application 
of the wife. The Magistrate, however, in such a case, should make it edear in his 
order that anything paid under the decree of the civil Court would be taken Into 
aoocNint against anything which he may order tb be paid.* 

The section provides a speedy remedy and a summary mode for enforcing 
the order. The amount at maintenance is limited to Rs. 100 per month, and the 
order qiends itself on the death of the party charged. The amount can be levied 
as if it were a fine* The order can be nullified t <1) if the wife is living in adultery, 
or (2) if she without sufficient reason reftises to live with her husband, or (8) if the 
patti» are living separately by mutual consent. 

Tbe right to receive maintenance is a PHfoly personal ^Ight created by an 
order of a criminal Court ; there is no ebaige created on property by the ordd^ for 

^ Maimg Tin v. Me Umin, (foSS) * Ooundan v. JBeudaran^ 

11 Ran. 220, v.b. (1208) 27 Mad. 18, 18. 

* Ebnokfot Mehomrd v. Kkunked- • Taralakrkaii, (1088) 4Q Bom. 
bat, (1041) 48 Bom. L. R. 818. ,R. 1108. 
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maintenanoe, and themaiDtenanoeeaimot, theiefore^ beheldtobeallenablepwyer t y** 

Tha allowMioe may be payableifrom the date ot the oid» or even tnm the 
date of the aiil>licatloa,* but can in no caae go beyond It.* 

1. * Any phrson.'— The words ** any person ** include a Hindu not divided 
from his fhtlier.* This section does not contemplate proceedings against a whole 
Ihmily merdy because the husband against whom the proceedings are taken is a 
member of a joint Hindu frunily. Though the hlagistiate may consider what is 
the propert y of the fiunilyp in considering what sum be should award the wife for 
maintenanoep*the order shoidd be passed against the husband himself and not against 
the joint fi|piily.* An order made under this section can be enfbrced against a person 
even if he resides outside the jurisdiction of the Court.* The person against whom 
proceedings are instituted is ngt an accused person and therefore it is not incumbent 
on a Magistrate to examine tite husband or fether under s. 842 before an order is 
mode.* 

2. * Sufficient meana.* — ^This expression is not omiflned to pecuniary re- 
souroesp and a mere denial by an able-bodied man of sufficiency of means is not 
conclusive proof of want of sufficient means. Whether a person has * suffidentr 
means ’ must be determined upon a consideration of the circumstances disclosed 
in eadi csase.* 

3. * Neglects or refrises to maintain. * — ^A neglect or refrisal to wmintain iSie 

wife may be by words or by conduct. It may be express or Implied.* Once it 
is proved that a husband or fether has refrised or neglected to maintain his wife 
or diildreop an offer by him to maintain them in the future is not sufficient of itself 
to debar a Magistrate from making an order for their maintenanoep^ nor an offer to 
maintain them in a separate house.^^ n 

* Maintenance * means appropriate food, clothingp and lodging.^* The Rangoon 
High Court has hdd that ^ maintenance ’ must include the minimum amount of 
education fer a child which the conventions of the country call for. In a civilised 
state a human diild cannot be maintained simply by providing it with clothiiig 
and food. In the present state of society the mere maintenance of the body is not 
sufficient ; provision has to be made for the child’s developing mind and conscienoe.** 
The Chief Court of Sind has taken a similar view.^* ’ 

4. — The applicant must be shown to be the wife of the person from 
whom she daims mainteppnoe.^* The section applies only to an abandoned wife 
and not the abandoned mistress.** 

The right of a wife and of children to be maintained by the husband and by 
the actual father is a statutory right, and the duty is created by express enacbooent 

^ Oiribaia Debee v. Nimutlabala ** Sassoon, (1025) 40 Bom. 562, 27 

JDeber, (1084) 62 Cal. 404. Bom. L. R. 850 ; ilfsf. Satfraz Begfom 

* HiraUtl v. Bai ^mho, (1026) 28 v. Miran Bakhsh, (1027) 0 Lah. 818. 

Bom. I 4 . R. 069. ** Bai Manek, (1028) 80 Bom. L. 

* AbdM Babim v. AnUr Begum, R. 958, 52 Bom. 768. 

(1026) 7 Lah. 865. ** Aruwsbhaki v. Afumdayammal, 

« •BamaMomi^ (1860) 16 Mad. 17. (1088) 56 Mad. 918. 

* Hemibai v. Kunbibai, [1041] Kar. 1 * Afoattf Shwe Ba v. Ma Tbein 

58. Nya, [1988J Ran. 678. 

* Bnanambait (1028) 62 Mad.. 77. ** Tehehand v. Kakwaniibai, ll94il} 

I Mdir Khan Bakkt Bhari, ^1928) Kar. 417. 

10 Lah. 406. ^ Guldbdaa Bkaidas, (1801) 16 Bom. 

* Mommg Tin v. Ma Hmin^ (1088) 269; Abdur Rohoman v. Sakkkmp 

11 Ran. 226, f.b. (1870) 5 Cal. 558. 

* Mikain v. (1007) 0 ** QaneMbait [1048] Kar* 102.' 

Bom. L. R. 850. 
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independent of the personal law.^ Hence* a mufto (temporary) wife can claim main* 
tenance Arom her husband.* Jll^itimate child|en bom of an adulterous intercourse 
by a married woman* can recover maintenance from the putative father. The wife 
is not bound to accept the offer by the husband to provide her with a separate 
residence ;* though if she leaves her husband's roof without justifying cause she is 
entitled to no relief.* 

The wife of a Jain> who becomes a Sadhu* does not lose her status as his wife* 
and the husband by becoming a Sadhu is not in law excused from maintaining his 
wife. It Is open to him to prove that by reason of the vows he has talm he is inca- 
pable of holding any property or of earning any mon^ without incurr(ng serious 
oonsequenees to himself.* Similarly, a Burmese Buddhist monk is amenable to the 
provisions of this section notwithstanding the feet tl^at he has adopted the yellow 
robe. It makes no difference whether he does or does not enter the priesthood to 
avoid the responsibilities as a father.* If there is a bona fide re-union between 
husband and wife the order of maintenance is vacated.* 

The order for maintenance ceases to operate as soon as the wife is divorced 
by her husband,* though it remains effective so long as the divorced wife is in 
her iddai under Muhammadan law.^* This personal law of Muhammadans is not 
abrogated by this section.!^ The plea of divorce can, however, be urged only when 
the wife applies to recover arrears of maintenance.** 

5. * Cihlld.* — The word ctdid " is not defined In this Code or in the CSeneial 
Clauses Act, 1897. The Madras, the Calcutta** and the Rangoon** High Courts 
have held that in the absenoe of any definition the word * child ' means a person 
who has not reached full age," if^ch, under the Indian Majority Act, Is eighteen 
years, and who is incompetent to enter into any contract or to enforce any claim 
under the law. The Bombay High Court has differed from this view and held that 
the word ' child ’ Is used with reference to the fether, and has no qualification of 
age — the only qualification being that the child must be unable to maintain itself. 
The word is not confined to acliUd whoisunder the age of majority. A Mabommedan 
divoKsed bis wife who had two children, a boy aged fourteen years and a girl aged 
twenty-one. On the appKcation by the ^fe to recover maintenance for the two 
cdilldien, it was held that the father was bound to maintain them as the section was 
not confined to children who were under the age of majority.** 


* Kariyadan Pokkar v. Kayal Bee- 
ran KulK, (1896) 19 Bfed. 461; Ay- 
sikoferi, (1904) 6 Bom. L. R. 686. 

* Btnidun Sdhiba^ (1882) 8 CaL 
786. 

* Raxario v. Ingles^ (1898) 18 Bom. 
468. 

* Bai Manekt (1928) 80 Bom. L. 
R. 068, 62 Bom. 768 ; Hamam Kaur, 

1926) 7 Lah. 818*; HajpaH v. DeM^ 

1924) 46 All. 877. 

* CkMorUhankar v. Bai Reva, (1908) 
6 Bcnn. I#. R. 614. 

« Mtffri KanHuijayaji, (1982) 84 
Bom. Ij. R. 687, 50 Bom. 260. 

. * JUTtemug Tin v. Ma Hmin^ (1988) 
11 Ran. 226, f.b. 

* U Po jShin v* Ma Sdn Mya^* 
(1980) 8 Ran. 460. 

^ Kaaam PMhai, (1871) 8 B. H. 


C. (Cr. C.) 95; Abdul AH Iskmailfi, 
(1888) 7 Bom. 180; Suleman Farsi, 
(1899) 1 Bom. L. R. 846 ; Ahdur Roha- 
man v. Sakkina^ (1879) 6 Cal. 668. 

** IHn Muhammad^ (1882) 6 All. 
226 ; Skdh Abu Ilyas v. Ulfal Bibi, 
(1896) 19 All. 50. 

** Skekkanmianf (1980) 82 Bom. L. 
R. 682; Musammai Mariam v. Kadir 
Bakksht (1929) 6 Luck. 442. 

** Pvmjakd Ckumilal, (1928) 80 dbm. 
L. R. 617. 

** Krishnamami Ayyar v. Ckandra- 
vadan 0 , (1918) 87 md. 666; Hem- 
aniakuimar BanerH ^ Manorama Be- 
beet (1986) 02 Cal. 689. 

** Batdn Skanla v. Ma Chan Tka 
Maut (1924) 2 Ran. 682. 

** Ahmed Mahomed v. BaiPaRna^ 
(1942) 44 Bom. L. R. 919. 
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The basis of an application for the maintenaaee of a child is the patemi^ of 
the c^d irrespective of its legitiniacy or illegitimacy.^ A woman may be of bad 
character and yet be entitled to an order for maintenance of her illegitimate child 
if she proves that the man against whom she proceeds was the Ibther of the child** 
Similarly an unchaste wife is entitled to maintenance for her husband’s child.* An 
adoptive father is no/t liable to pay maintenance to his adopted child,* A divorced 
wife entitled to the custody of her children can recsover their maintenance.* A 
father is bound to maintain his child even though the child is living with its mother 
who refuses to return to her husband under a decsree for restitution of congjual 
rights.* I^tlien the custody of a child is wrongfully withheld ftom its father, who 
is its legal guardian, he csannot be called upon to pay for its maintenancse.* 

6. * Unable to maintain itself.* — The phrase means “unable to earn a 
livelihood for itself,** that is to say, a complete livelihood, such as an adult person 
mi^t earn, without depending on any other perscm. 

The maintenance allowed to a girl cannot be cancselled on her marriage without 
proof that she has thereby become able to maintain herself and ceased to dqpend 
upon the maintenance ordered.* 

7. * Or auch child.* — ^Pcvwer is given to make an order for maintenance of 
the wife or such child.** Therefore an application can be made for the main- 
tenance of the wife or for the maintenance of the child. There is nothing in the 
section which says that if such an application is made on behalf of the wife an 
application shall not lie on behalf of the child.* 

The word * child * is usesd ndth referenoe to the father, and has no qualification 
of age — the only qualification being that the chilc^must be unable to maintain itself. 
The word is not csonfined to a child who is under the age of majority.^ 

8. * Monthly rate.* — ^The mte awarded should be determinate and fixeiL It 
is not permissible to make .an order for maintenance at a progressively increasing 
cate. The ratemay, if necessary, be altered from tin^e to time under the following 
seoticm.^ It must refer to a money payment only.** 

7. * In the whole.* — The words ** in the whole ** mean that only a sum 

of money not exceeding Rs. 100 diould be ordered to be i^d and no other payment, 
either in the shape of fees or medical expenses, etc., ^ould be ordered to be paid ; 
nor can the Magistrate oi;^ the husband to provide a house for the wife. It is to 
prevent the Bfagistrate making an order that the husband should pay so muede for 
the sclickoling of the children, or-so much for clcvthing, or so much for medical expenses 
and so on, that the words ** in the whole ** have been put into the section. The 
Magistrate can only order one sum not exceeding Rs. 100 to be paid for the wife 
and for eacJi of the cshildren unable to maintain itself. Every wife and every legiti- 


* Nut Mahomed v. BUmuUa Jan, 
(1880) 16 Cal. 781, 786. 

* Hira Lot v. Sahd^ Jan, (1805) 18 
A1L»107, 108; Lingtmni Oeundan v. 
Esudaean, (1008) 27 Mad. 18, 15. 

* Muniammai y. Venkaiaramana^ 
choati, [lOMl BIad.«882. 

* itanu V. Ktaihayini, [1087> Mad. 

ttS. • 

* AwduAait (1004) 6 Bom. L. R. 
586; AUah Rakhi- v. Karam Ilahi» 
(1088) 14 Lah. 770.* 

* INmiftf San Pe v. ilfa Zdd Mai^ 
(1082) lolton. 486. 


* Dinsab Kasimeab v. Moihamad 
Hueaen, (1044) 47 Bom. L. R. 845. 

* MeenaUM Ammai v. Kamppana 
PilM, (1024) 48 Mad. 508. 

* Butteel V. BvUeel, [1088] Mad. 
720. 


** Ahmed Mahomed v. BaiPahnot 
(1042) 44 Bom. L. R. 010. 

** Upendra Nath Dhal v, 5lsiicieaR<- 


nimaei, (1886) 12 Cal. 685; 

/1880) 14 Mad. 808. 

» Mukia V. Dattu, (1024) 26 Berm. 
L. R. 186 ; Viramma v. 

(1688) 6 Biad. 288. 
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mate dittd and evmy lU^timaittliUd could be awarded maiutenanoe up to Re. 100 
provided the huabaiid or the fhther has the meaift to pay the amounts.^ 

Sttb-aactlon (3)«—*>It ii neoeaMuy, before the order can be euforoed by a eentence 
of ImpriBonmenti that it riiould be miule out that the non-payment of maintenance 
was the reault cd wilful negligence on the part of the defendant. A aentenoe of 
impriaonment can, therefore, be passed only after there has been wilful neglect to 
comidy with the order, followed by an unsuccessful process of distraint. The 
imprisonment that is ordered is not a punishment for contempt of the Cjpurt^s order, 
but it is for the unpaid portion of the maintenance.* 

10. * Sufficient cauae.* — ^An order of adjudication of the husbipid as an 
insolvent does not, in itself, amount to rebuttal of an allegation that the insolvent 
has foiled ** without sufficient cause ** to comply witlvthe order.* 

11. * Impriaonment for a term which may extend to one month.* — 
Aooording to the Madras and the Calcutta High Courts the imprisonment in defoult 
of pasnnent of maintenance awarded is not Umited to one month. The maximum 
that can be imposed is one month for eahh nionth*s airear ; and, if there Is a balance 
representing the arrears of a portion of a month, a further term of a month’s imprison- 
ment may be imposed for such arrear.* The Allahabad High Court has adopted 
this view.* There is a decision of the Bombay High Court holding that a maximum 
sentence of one month’s imprisonment only can be passed for non-payment of all 
accumulated arrears.* The Bombay decision cannot be regarded as sound law owing 
to change in the wording of the section in the Code of 1882. 

A person who has undergone a sentence of imprisonment on account of hia 
failure to pay certain arrears cannot be sentenced to impSsonment a second time 
for defoult in respect of the same identical arrears.* 

Proviso 1. — 12. * Offers to maintain hla wife.’ — is open to the husband 

to offer to maintain his wife ; he cannot be compelled to maintain her 'as his wife.* 
If the Legislature had meant that the offer was to be one to live with the wonuui as 
his wife, it would have used those words.* The wife cannot object to live in the 
house on the ground that the husband has married a second wife.* 

Proviso 2. — 13. ‘ One year from the date on which it became due.” — 

The proviso is intended t6 prevent a person entitled to maintenance from being 
n^tligent and allowing arrears to pile up until their recovery would become a hardship 
or an impossibility. It is not intended for the benefit of ^he person against whom 
an order for maintenance is made to evade payment by preventing the service of 
process on him.** Wbere.therefore, the wife applied on July 18, 1088, for four months 
maintenance ending June, 1088, and the case had to be closed as the husband could 
not be found, and she then applied on May 81, 1084, for fifteen months’ maintenance 
in arrears, it was held that the application lay.** 

* Ketif v. Kent, (1026) 40 Mad. Cr. C. 801. 

801, 800, 807; Btiffeelv.Buffee/,[1088] * MaungKifi Pt v. Ma Hiu /ft, 
UToA, 720, Pahnerino v. PamfiHno^ (1081) 10 Ran. 170; Ma Tin Tin v. 

(1020) 88 Bom. L. fL 1200, disapprov- Masum Ayt^ [1041] Ran- 06 ; Manng 

ed on this point. Tun Zan v. Ma Myaing^ [1041] Ran. 

* Sidhnmar Tear v. C^omicla Bosi, 408. 

(1894) 82 C41. 201, 204. • GuiMku Bhaidat, (1801) 10 Bom. 

* Badka Bani DaH v. MaH Lai 200, 276, dissenting' from MtatMai 

Sen, [1040] 2 Cal. 626. v. KaMe^pa, (1888) 3 Mad. 871. • 

* AUmduH BamUhar v. Mdhidin * Arwmigtan v. Tuktkanam, (1868) 
BM, (1008) 20 Mad. 8; BkOsu Kibn 7 Blad. 187. 

V. Zakuran, (1807) 25 Cal. 201. t > *• B LaU v. Ma Po Byn„ 

* [1088] All. 761, M., over- (1086) 18 Ran. 280. 
ruling Borobt, (1887) 0 AIL 240, F.B. ** Ikid. 

•j’ofidtt Makadu, (1806) Unrep. , 
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Snb<-8ectl«m(4). — 14. ^Uvintfliiadaltefy.’— Tbeterm **adulteiy** isused 
Id the popular eenae of the term, vm breach cf the matrimonial tie by eitherparty.^ 
It does not mean a aingle act of adultery. It refers to a course of eonduot and means 
something mo& than a single lapse from virtue.* It is not necessary that the wNb 
riiould live in the house of the adulterer. The words ** living in adultery ** are 
merely indicative of the principle that oocasionai lapses from virtue are not a 
sulBdeDt reason for refusing maintenance. Continued adulterous conduct is what 
is meant by^ ** living in adultery.*’* The foot that the wife had once an illegitimate 
child b not enough to disqualify her if she led a chaste and respectable life for some 
two yeai| before the application ;* but where she has been guilty of adultery with 
a low caste man. which leads to her expulsion from caste, she b not entitled to 
maintenance.* ^ 

The Bombay High Court has held that where an order for maintenance b 
cancelled on account of the wife living in adultery, such cancellation extinguishes 
not only her future right of maintenance but also the arrears of her past mainten- 
anoe.* The Calcutta High Court b of the opinion that an order of cancellation of 
maintenance takes effect from the date of the order and has no retrospective operation. 
It cannot affect the arrears due up to the date of the order.* 

Sub-section (0). — 15. ’Mutual consent.* — ‘Mutual consent* meaiu a 
consent on the part of the husband and wife to live apart no matter what the ciroum- 
stances may be.* 

Sub-section (6). — Where the evidence on which the order b passed b not 
taken in the presence of the husband or father, and hb personal attendance b 
not dbpensed with, the order must be set aside as the direction in thb sub-section 
b peremptory.* A Presidency Magistrate b nlbt bound to record evidence in a 
proceeding under thb section.^* 

Sub-section (8). — ^The words “orb** indicate that a Magbtrate b competent 
to entertain an application for maintenance against a person who works for gain 
within the territorwl jurisdiction of such Magistrate although ho may not have a 
permanent residence within such jurisdiction.^^ 

The proper Court to take cognizance of the complaint of the wife b the Court 
within the jurisdiction of which the husband resides.^* The Allahabad High Court 
has held that a wife who b living apart from her husband for a good cause may 
institute an application maintenance in the district in which she resides.** 

The word “reside** connotes some sort of i>ennanent intention to stay 
at a particular place and a mere casual visit to a place other than the one where a 


* OanU^^aUi Appakmma v. Gania^ 
pom YeOayy^ (1897) 20 Mad. 470, 
470, V.B., overruling Mantuifbi AehaHt 
(1898) 17 Mad. 260. 

* (1890) Unrep. Cr. C. 
000; OoniapalH Appakmma v. Oanta- 
pafH YeOa^, sup. ; FuitOumd Magan- 
ial» (1927) 80 Bcxm. L. R. 79, 62 Bom. 
160 ; Polola AUshamma v. Paiakt Mahor 
kMmi, (1907) go Mad. 882. 

* Ki9laIHttidv.AnAr$hanm^a,nim] 
Mbd. 1100; Aft Mya Khin, [1987] 
Ran. 86. 

* JEolfo V. KaunaiHOt^ (1904) 20 
All. 826. 

* Pofifu^ee V. Psrliia Maopan, (1908) 
31 Mad. 186. 


* Sangaava CKUappa, (1942) 44 Bom. 
L. R. 614. 

* Tori Bala Sukla v. Kabal Ram 
SukUt, [198^ 1 Cal. 609. 

* Bam Satan Das v. Msi. Bam 
Pimri, [1987] AU. 480. 

* Jndu Bala DM v. Satekid Prasad^ 
[1989] 2 Cal. 845. 

** Chhagan Hargavan, (1981) 84 Bom. 
L. R. 270. 

** Bupehand Issardas^ [1941] Kar. 
415. 

«** ShaikPakrudin,(lSM)9Bmn.M; 
Benbcm v. BenboWt (1897) 24 GaL 688. 

** Midcobn DeeaHro^ (1891) 18 AIL 
848. 
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pen4Mi has a fixed hoiiie» will not be 8u£9cient. In the ease of persons who have a 
fixed iesidenoe» a visit to another place for however long a period, so long as It is 
casual* will not confer Jurisdiction. Where* however* the parties have no home 
ofany sort and are moving about from place to place* eadi place where they so live 
would be their home for the time being ; the sole test being whether a party 
ofrintifs uumendf or an intention to stay for an indefinite i>eriod* at one place* and if 
he has such an Intention, then alone can he be said to reside there.^ 

16. * Last resided. ’ — The term ** resided ” includes a temporary residence 
and is not to be confined to permanent residence.* 

The mere hiring or purchase of a residential building by a person fit a place* 
when he was actually in employment at another place, does not confer jurisdiction 
on the Magistrate at the place where the building i^hired to entertain a petition 
against that person under this section.* 

Duration of order. — ^An order once passed remains in force until it is either 
cancelled under s. 489(5) or modified under s. 489.* The mere fisct that a wife 
has returned to live with her husband will not bring the order to an end automa- 
tically, though it would suspend the (^ration for the period during which she 
lived with her husband. On her separating from him again, riie can enforce it.* 
Insolvency of husband. — ^An order of discharge shall not release an insolvent 
husband from liability under an order for maintenance passed under this section : 
s. 46(i) (d) of the Presidency-towns Insolvency Act (III of 1900) ; s. 44(1) (d) of the 
Provfecial Insolvency Act (V of 1920). A protection order, under s. 25 of the 
Presidency-towns Insolvency Act (1909) does not protect the insolvent against 
the special statutory jmwer of c^punittal given to a Court under this section to 
enforce an order to pay maintenance by levying the amount as fine and sentencing 
the defaulter to suffer imprisonment.* A Magistrate who has passed a sentence of 
imprisonment cannot cancel the sentence merely because an insolvency Court issues 
ai| order of protection. Neither the protection order nor the adjudication order 
can be conclusive on this pojint.* 

Death of re8pondent.-^A claim for arrears of maintenance abates on the 
death of the respondent afid cannot be enforced thereafter against his estate.* 
Civil suit. — ^An order passed under this section is no bar to a suit for maintenance 
In a civil Court.* , 

Jurisdiction of criminal Court. — ^A decree for maintenance passed by a civil 
Court* which cannot be enforced on account of insolvency of the husband, is no bar 
to proceedings under this section.^* Similarly an agreement between the husband 
and wife to pay the wife maintenance, enforceable in a civil Court* does not oust 
the jurisdiction of a criminal Court. Anything shc^ of a decree entitling the wife 


* Charan Das v. Mst SurasH Bai, 
[1940] Lah. 755 ; Khairunnissa, (1929) 
81 'Bom. li. R. 981, 58 Bom. ‘781; 
Ram Dei v. Jhunni 2^ (1926) 1 Luck. 
848 ; Shambait [1941] Nag, 262. 

* Singb v. Amir Runwur, 
(1927) 49 All. 479. 

■ Bai Chmiga v. Amriilai PtirshoUam, 
(1926) 88 Bom. L. R. 1107. 

« Buittfri V. Dalai, (1904) 27 All. II. 

* Kmniagaimmal v. Pandora Nadar* 

W Mad. 608 ; Peartu M, (1985)' 
58 All. 879; Jalm P* R.SoeUioy.Mrs* 
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Nag. 280. 

* Mahomed Hussein^ (1940) 42 Bom. 
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V. Halfhide, (1928) 50 Cal. 867. • 
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to maintenanoe is not suIDclent to oust su<4i Jurisdiction.^ 

'Where a compromise betweensa husband and wife covers matters outside the 
purview of this section an order for maintenance cannot be passed by a criminal 
Court.> 

489. (i) Onproof of a change in the circumstances^ of any person 

Alteration receiving under section 488 a monthly allowance* 

allowance. " ordeied under the same section to pay a monthly 
allowance to his wife or child* the Magistrate may 
make such alteration in the allowance* as he thinks fit : novided that 
if he in&eases the allowance the monthly rate of one hundred rupees 
in the whole be not exceeded. 

^ ( 2 ) Where it appears to the Magistrate that* in consequence of any 
decision of a competent Civil Court* any order made under section 488 
should be cancelled or varied* he shall cancel the order or, as the case 
may be, vary the same accordingly. 

COMMENT. — ^Where once an order for maintenanoe is passed under the 
foregoing section, the amount can be increased or decreased by change of circum- 
stances of the person receiving, or of the person paying, the amount. The oi^er 
can relate back to the date of the application.* It can be cancelled if it is superseded 
by a civU Court decree, or if the parties have arrived at a compromise.* 

1. * Change In the circumstances.* — ^The phrase refers to a cdiange in the 
pecuniary or other circumstances of the party paying or receiving the allowance 
whf^ would Justify an increase or decrease of t]^ amount of the monthly payment 
originally fixed,* and not a change in the status of the parties which would entail 
a stoppage of the allowance.* ** Change ** would include death of the child or 
the birth of another, and also the Ihct that the child has grown older.* 

2. * Alteration In the allowance.* — According to the Allahabad High Couit* 
atteration refers to a power to alter the amount, and not to a total discontinuance 
thereof.* But, according to the Madras High Court, the seduction of the maintenance 
to nothing would also come within the meaning of the wbrd alteration.”* 

Sub-aectlon (2). — Where a suit for restitution of conjugal rights is brought* 
not with a view to take the wife back, but to evade the payment of maintenance, or 
the husband foils to comply with the conditions of the decree, e.g. foUs to provide 
a separate accommodation fbr his wife as required by the decree for restitution, 
the Magistrate is Justified in refusing to cancel the order of maintenance.^* A decree 
for restitution of coujugal rights obtained from a civil Court does not necessarily 
put an end to an order for maintenance previously passed under this section. It 
Is within the discretion of the Magistrate to cancel or vaiy the order if need be, but 
the discretion must be exercised judicially. Before cancelUng or varying the order 


*» SaT€uiw€ai Dd^ee v. Narayandas 
ChaUerji, (1982) 59 Cal. 1229. 

■ JRom Satan Das v. Mst, Damodri, 
(1984) 16 Lah. 4SSp. 
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Bom. L. R. 669.8 

* Prabhu Lai v. Rami, (1902) 25 
All. 165. 
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L. R. 617. 

8 SOudi Abu Ilyas v. Vlfai Bibiy 


(1896) 19 All. 50. 

* BamayeSy (1890) 14 Mad. 398 ; 
Maung Shwe Ba v. Ma Thein Nya, 
ri9861 Ron. 678. 

* Din Muhammad, (1882) 5 All. 
226, 228. 

8 Meenaicki Ammal v. K€tru^fg9ana 
Pillaiy (1924) 48 Mad. 508, 605. 

' 1* Maung Po Kws\. Ma Pwa Ahefn* 
[1989] Ran. 741. 
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be ie entitled, and indeed bound, to satiaiy him ael f tbat tbe afqpUaaiit to bona fide 
pfcpaied to give effect to the decree of the cf)^ Court and that be to pnpaied to 
offer tbe wife a home whidi she ought to acoefit.* 

490. A copy of the order of maintenance shall be given 'without 
of payment to the pemn in whose favour it is madsi 
Older of msinteo* or to his guardian, if any, or to the perscm to whom 
the allowance is to be paid ; and such order may be 
^iforoed by any Magistrate in any placed where the person against whom 
it is made may be, on such Magistrate being satisfied as to the idmitity 
of the parties and the non-payment of the allowance due. » 

COBifMENT. — The Madras Hi{^ Court has held that where an application 
has been made to a Magistrate to enforce an order tot maintenance, he is not bound 
to enfince the order if the defendant proves that the claim for maintenance has 
been released.* But the Allahabad Court has taken a diffnent view.* 

1. * Any place.* — The e]q>tesslon moludes a place outside the jurisdiction of 

the Bfagistrate who passed the order.* 


CHAPTER XXXVII. 

Dibections of the Natube of a Habeas Cobpus. 

49^. (1) Any High Court m^y, whenever it thinks fit, direct — . 

Power to issue (^) *that a {>erson within the limits of its appd- 

diieetions of the late crinainal jurisdiction be brought up before the 
nature of a Court to be dealt 'with according to law ; 
habeas eorpiu. ^ person illegally or improperly de- 

tained in public or private custody 'within such limits be set atliber^; 

(e) that a prisoner detained in any jail situate 'within such limits 
be brought before tho Comrt to be there examined as a witness in any 
matter pending or to be inquired into in such Court ; 

(d) that a prisoner detained as aforesaid be brought before a 
Court-martial or any Commissioners for trial or to be cexamined toudiiiig 
any matter pending before such Court-martial or Commissi<mers 
respectively ; 

(e) that a prisoner 'within such limits be removed from one custody 
to another for the purpose of trial ; and 

(f) that the body of a defendant 'within such limits be brought in 
cm the Sheriff’s return of corpus to a 'writ of attachment. 

(2) The High Ccmrt may, firom time to time, frame rules to regu- 
late the procedure 'in cases under this section. • 

(8) Nothing in this section applies to persons detain^ under the 
State Prisoners Remilation, 1818, Maohas Regulation H of 1819, 
of IBmmbay Regulation X£V of 1827, or the State Jmiloners Act, 18S0, 
of the State* Pnsoners Act, 1858. • * 

* FaUamddln ShamsudMn v. Bai * PriMiu Lai v. Bami, (1902) 25 

Jeaab, (1948) 45 Bmn. L. R. 897. * AIL 165. 

* BaiuKmmta v. Muhammad AH, * Karri Papayamma, (1881) 4 Bfad. 

(1888) 10 Mad. 18. 280. . ^ 
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COMMENT. — The writ of Mbeaa earpue ad mOtficiendum is the most oele* 
bmted prerogative writ of the Engl^ph law. It is addressed to him who detains 
anoCher in oostody ,Biid eonunands him to produce the body* with the day and caose 
of his caption and detention, and to do, submit to* and receive what the Court 
•consider in that behalf. The writ is of immemorial antiquity* an instance of its use 
occurring in the thirty-third year of Edward I. It has through the ages been 
Jealously maintained by Courts of Law as a ebedc upon the ill^l usurpation of 
power by the Executive at the cost of the liege.^ High Courts in India have no 
power to issue the common law prerogative writ of hdbeae eerpue in matters con- 
templated ^y this section.* The operation of this section was at first limited to the 
presidency-towns : now, the powers are extended over territories subject to the 
appellate criminal jurisdiction of the High Court (s. 401).* They can be exercised* 
in the case of a British EuropeSh subject* beyond the appidlate jurisdiction and over 
territories appointed by the Central Government (s. 491A). Those powers are : — 

(o) that a person may be brought up before the Court and dealt with according 
to law; 

(6) that a person detained in custody be set at liberty : 

(c) that a prisoner detained in jail be brought up before the Court andexamined 

as a witness : . 

(d) that a prisoner detained in jail be brought up before a Court-martial or 
Commissioners ; 

(e) that a prisoner be changed from one custody to another for trial ; 

(/) that a defendant be brou^t in on Sheriff’s return otcqH corpus to a writ of 
attachiwent. , , 

The High Court has jurisdiction to issue the writ for the production of a person 
outside British India* provided it is satisfied that he is in the custody* or control of a 
person within its jurisdiction.* The person concerned must be within the limits 
of the appellate criminal jurisdiction of the CcArt trying the applications under the 
section. The fiict that the persons concerned were arrested and were at first confined 
within those limits will not be sufficient if they are not at the time of hearing confined 
within those limits.* * 

The underlying principle of every writ of habeas corpus under this section is 
to ensure the protection qpd well-being of the person brought before the Court under 
that writ. The real interest and well-being of the person ought to be not only the 
•determining but the sole consideration.* In dealing with a minor* the Court riiould 
have regard to the welfare of the infant ixreq>ective of Its age.* Due regard must 
also be had to the ties of affection. If the infent is capable of forming intriligent 
opinions the Court must take them into consideration.* 

The writ is not granted where the effect of it would be to review the judgment 
of one of the superior Courts* which mi^t have been reviewed on a writ of error* 
or where it would falsify the record of a Court whirii shows jurisdiction on the face 
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28 Bom. L. R. 471* 00 Bom. 010. 

• ViOiandfhar Jllayal THpatM, 

20 Luck. 888. 
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of The provisionB of this section do not give Jurisdiction to the High Court to 
review a cMinviotion and sentenoe. A writ cruinot be granted to persoas convicted 
or in execution under legal process^ including ,per8on8 in execution of a legal sentence* 
after conviction on indictment in the usual course.* 

The analogy of civil proceedings in which the fights ofthe parties have ordinarily 
to be ascertained as on the date of the institution of the proceedings cannot be* 
invoked on an application of the nature of habeas corpus under s. 491.* 

fnaiiiaf t (b), —If a minor^ even though with her own consrat* remalnSy in the 
custody of a person, he must be held to have illegally detained her, if another persmir 
who is better entitled in law to have the custody of the minor, de8ires>tohave that 
custody.* The word ‘improperly* in this clause cannot include any considerationi 
ofthe question whether the legislation is proper, but ««ers to cases in which, althoogbi 

the forms of the law have been observed, there has been a fraud on an Act or ani 
abuse of the powers given by the Legislature. The Courts can and in a proper case 
must determine the question whether ♦here has been such fraud or abuse.* An» 
erroneous convicstion, unless it be due to a want of jurisdicstion in the Court, cannot 
furnish a ground for invoking the application of this secrtion in a proceeding by way 
ct habeas corpus.* 

High Court.— An application under the section is ordinarily made before a 
Judge sitting on the original side ; but it can also be made to a Bench on the appellate 
criminal side/ The High Court has no power to award costs in proceedings under 
this section.* 

Successive applications. — ^Ihe common law practice of English Courts, per- 
mitting successive identical applications for a wnt of habeas corpus to be 
to the Judges, one after another, of the High Court of Justice, is not applicable 
to the High Court of Allahabad in the case of applications under tlM section, in- 
asmuch as common law of England is not in force in this province, and this 
High Court has not common liftv right of issuing a writ of habeas corpuSf but 
only the power conferred upon it by statute for the first time in 1928 of making 
directions ofthe nature ot a habeas carpus.* 

Appeal.— An appeal lies , under cl. 15 of the Letters Patent from an order 
paseed this section.** The Bombay High Court has rcterred to English 

practice,** but the practice in England is not quite settlqd*^ 

Court has held that no appeal lies under cl. 10 of the Letters Patent of the Allahabad 
High Court (as amended in 1919) from an order passed upon an appliration ma^ 
under tbi* section, inasmuch as the order is made in the exercise of criminal Jurisdic- 
tion.** 


* BonornaUy Gupta, (1910) 44 Cal. 
728, 788, S.B. 

* Bapai, [1944] Nag. 728. 

* Basania Chandra Ohose, [1944] 
F. C. R. 295, (1945) 24 Pat. 187. 

* StUtbusoHmi Goundan v. Kama- 
kM Ammal, (1929) 58 Mad. 72. 

* JUendraiudh CRiosh v. The Chief 
Seereiary is ihe Government of Bengal, 
(1982) 60 Cal. 864. 

* Sadar IHwan Singh, [1986] Nrui* 
99. 

V Subodh Chandra Boy Chowdhry,* 
(1924) 52 Cal. 819. 

* Bamammal v. Vijayaraghaoalu, 


(1928) 65 Mad. 1049. ^ . 

* Haidari Begam v. Jawad AH Shah, 
(1988) 66 All. 271. See Esht^mgia 
Elko V. Qooernmeni of Nigeria, |1928] 


A. C. 459. M 

*• Narrondas Dhanji, (1890) 14 Bom. 
655; Horace LyaU, (1002) 29 
280, F.B. ; MahomedaXH v. Ismasm, 
(1926)w 60 Bom. 616, 28 Bom. L. R. 

471 . 4 * 

M Mdhon^pddtH v. IsmaUJi, ibid. 

*• Secretary of State for Home Affairs 
V. O^Brien, [1928J.A. C. 808. 

** Haidmi Begam y.Jaaad An Shah, 
(1984) 66 All. 899. 
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Gepl corpus. — ^Whcre a writ of capias or attachment is directed to the Sheriff 
for execution, he is commanded to rstuzn it within a certain time, together with 
the manner in whicli he has executed it. If the Sheriff has taken the defendant, 
and has him in custody, he returns the writ together with an endorsement on the 
hack stating that he has taken him, whidi is technically called a return of eepi 
eerpusm 

491 A. Any High Court established by Letters Patent may exercise 
Powers of WA powers conferred by section 491 inthecase ofany 
Court outside the European British subject within such territories, other 
limits of appellate than those within the limits of its appellate criminal 
jurisdiction. jurisdiction, as the Central Government may direct. 


PART IX. 

SUPPLEMENTARY PROVISIONS. 


CHAPTER XXXVIII. 

Of the Public Peosecutor. 

492. (i) The Provincial Government may appoint, generally, or 
Power to appoint in any case, or for any* specific class of cases, in 
Public Prosecutors, any local area, one or more officers to be called 
Public Prosecutors ; 

(2) The District Magistrate, or, subject to the control of the 
District M^strate, the Sub-divisional Mamstrate, may, in the absence of 
' the Public nosecutor, or where no Public Prosecutor has been appointed, 
appoint any other person, not being an officer of police below such rank 
as the Provincial (^vemment may prescribe in t^ behalf to be Public 
Prosecutor for the purpose of any case. 

COMMENT.^ — ^Next in importance to the impartiality of the tribunal Is tlie 
Integrity of the person in diaige of the prosecution, namely, the Public Prosecutor. 
He i not a protagonist of any party. In theory he stands for the Crown in whose 
name all prosecutionB are conducted. It must be remembered that all offences 
affect the public as well as the individual iiuured, and that in all prosecutions the 
Crown la the prosecutor. . • .The Crown either proceeds itself, or lends the sanction 
of ks name. The offence is dealt with as an invasion of the public peace, and not a 
mere contention between the eomplkinant and the accused.*'^ The purpose of a 
criminal trial ** is not to support at all costs a theory, but to investigate the offence 
nod to determine the guOt or innocence of the accused, and the duty of a Public 
Prosecutor Is to represent not the police, but the Crown, and his duty should be 
dfscharged by him Ihirly and fearlessly, and with a foil sense of the responsibility 
that attariies to his position.*** ** The counsel for the prosecution. . . .should not 
by statement aggravate the case against the prisoners, or keep back a witness because 
his evidence may weaken the case for the imsecution. His only object riumld be ^ 

* Murarji CMeiMas, (IB88) 18 Bom. * Per Jenkins, C. J., in Bam Banian 

889, 89p-91. ^ ifey, (1014) 48 Cal. 498, 488. 
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to aid^tbe Court in diaoovering truth. A public prosecutor diould avoid any pro- 
ceeding likely to inUmidate or unduly in^penoe witnesses on either side, lliere 
should be on his part no unseemly eagerness Ibr, or grasping at, oonviction.’** 

493, The public Prosecutor may appear and plead without any 
Public Prosecu- written authority before any Court in which any case 

tOT may plead in of which he has eharge is under inquiry, trial or ap- 
mdwU * peedy and if any private person instructs a pleader 

Pleaders piivat^ ' ^ prosecute in any Court any persolk in any such 
instraeied^ to ^ case, the Public Plmecutor shfdl conduct the prose- 
under hia direction, cution, and the pleader so instructed shall act 
therein, under his directions, 

COMMENT, — ^If a private person instructs^counsel or pleader, he can only 
appear subject to the specihe provisions which reserve to the Public Prosecutor 
the management of the esase and prescribe that the counsel or pleader is to act 
under his direettons. The Public Pioseontor may avail himself of the assistance 
of counsel retained by a private individual. In so availing himself of the counsel’s 
services, the Public Prosecutor by no means deprives himself of the management of 
the case. The two may work in harmony ; if they do not, the counsel may retire, 
or the Public Prosecutor may claim to ke^ the fbrther conduct of the case soldiy to 
himself.* 

494. Any Public Prosecutor* may, with the consent of the Court, 
Effect of with- in cases tried by jury before ihe return of the verdict, 

diaw^ from pro- and in other cases brfore the judgment is pronounced, 
•ccttfion. withdraw from the prosecution of any person either 

generally or in respect of any one or more of the offences for which he is 
tried ; and upon such withcfrawal, — 

(a) If it is made before a charge has been framed, the accused shall 
be discharged in respect of such offence oi offences ; 

(b) if it is made after a charge has been framed, or when under 
this C^e no charge is required, he shall be acquitted in respect of such 
offence or offences. 

COMMENT, — Clauae (a) of the section covers those cases in which a jury 
trial is in fSoct being held ; all other cases are covered by clause (b). Whm the 
accused has been cominitted to the Court of Session, but a jury trial has not begun, 
the case is not within cl. (a) but is within cl. (b). The Sessions Judge may permit 
withdrawal of a case by the labile Prosecutor before the jury is empanelled.* 

1, ‘Any Public Prosecutor, ’ — ^These words imply that the prosecution 
referred to is one which is already being cionducted by the Public Prosecutor. Unless 
the Public Prosecutor is already in charge of the prosecution he cannot withdraw 
from it.* ^ 

The Public Prosecutor can withdraw prosecution against one or all the 
accused, or can withdraw some of the charges against any or all of the adbused. 
If the withdrawal takes place before the charges are framed, the accused can only 
be disdbaxged : but the accused would be entitled to acquittal, if the proseoutioii is 
willulfiiwn after the framing of the diarge. * « * 

* Per Westropp, C. J., in JKosIdtiatk • * OMbaXa Da^ec v, diudar Goaf, 

niakar, (1871) 8 B. H. C. (Cr7 C.) (1088) 60 Cal. 288. 

186, 158. • * BatanOuth KaoaM v. KaUd &*- 

* Nara^m Af. PetulKbe, (1874) 11 ramaha, (1984) 46 Bom. U. R, 808, 

^1. B. C. It, 108. 
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WiUfc this flection may be oonqpared a. 888, wliich enables the Advocate Cieneial 
to ivHJidiaw from pioflecution in^a trmi before the Court. It will, however, 
be noted that ordinarily such withdrawal amounts to a dlflchaii^, unless the presiding 
Judge directs that it should amount to an acquittal. 

In England, under similar ciicumatanocs, it is open to the Attorney General 
to enter fiolfe priwegtff, the effect of whic^ is that all proceedingB on the indictment- 
are stayed and the accused discharged, but he is liable to be Indicted afresh on 
the same cdiaige. 

The ground of ** public policy ** is not a proper and sufficient ground fbr a 
withdrawal of a case.^ 

Security proceedings. — This section has no application to security proceedings. 
It applies only where the prcxseedings could end in an acquittal or discharge of the 
accused. A proceeding under s. 107 does not terminate in either of these ways.* 

Reasons for order. — An order according consent under this section is a judicial 
one, and, in the opinion of the Calcutta High Court, the reasons therefor should be 
stated In order to enable the High Court on revision to determine the propriety of 
the exercise of its discretion by the lower Court.* The Rangoon High Court* and 
the Chief Court of Sind* are of the same opinion. The Madras,* the Patna* and the 
Labored High Courts have held that the section does not expressly require the Court, 
to give any reasons for consenting to the withdrawal and the High Court cannot 
Interfere even though no reasons have been recorded. The Nagpur High Court has 
held that it is not incumbent for a Magistrate to give reasons, but it^is desirable 
that reasons should be given in order to enable the High Court to judge whether the 
withdrawal has been rightly made.* 

Dtoriiarged accused, competent witnea8.>AA Court may consent to the 
Public Prosecutor withdrawing from the prosecution of any person under cl. (a) 
of this section for the purpose of obtaining that perBon*s evidence as a witness. 
Where s. 887 Is available it is better to tender a conditional pardon under that section 
than consenting to the withdrawal of the case before the charge is framed.** 

495. (i) Any Ma^pstrate inquiring into or trying any case may 
Permission to permit the prosecution to bcf conduct^ by any 
cxmduci prosecu- person other than an office of police below the rank 

tiun- to be prescribed by the Provincial Government in this 

behalf but no person, other than the Advocate General, Standing Counsel, 
Government Solicitor, Public Prosecutor or other officer generally or 
qpedally empowered by the Provincial Government in this behalf, shall 
M entiUed to do so without such permission. 

(2) Any such officer shall have the like power of withdrawing from 
the prosecution as is provided by section 494, and the provisions of that 


* SiUOdoM, [1948] Kar. 18. 

* Jftiffiis Jfoopofi, (1911) 86 Mad. 
815, 817 ; Ba Kkin^ [1940] Ran. 226. 

* BtHmd Kimia Shaha v. IdriB 
TAobiir, (1921) 48sGal. 1105; G. F. 
Eoiniitl, (1929) 56 Cfal. 1028. 

« Abdui €kmi V Abdul Kader, 
(1924) I Ran. 758. 

^ Fakirtkand v. Murad, [1941] Kar. 
82. 

* Sadaym, (1908) 11 Cr. L. J. 198. 

* Gulf/i Bkagat v. Nof^n Singh, 


(1928) 2 Pat. 708. 

■ Lakshmi Narain v. MoAomfiiad 
Hmif, (1982) 88 Cr. L. J. 887, [1982] 
AIR (L) 868. 

* salttoatao Nagorao Haibar v. 
Kanbarao Bhago HaXkat, [1989] 

Nag. 898 ; Hattafraya Qooindrao Pidnadt 
'vTSSkeahmar BdUcriAiM Wakhre, [1888} 
ifag. 85. 

** HaH Har Sin^M, [1987] 1 CA 
711; Hussein H^, (1900) 25 Bom. 
422, 2 Bom. L. R. 1095. , 
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section shall apply to any withdrawal by such officer. 

(3) Any person conducting the pnosecution may do so personally or 
by a pleader. 

(d) An officer of police shall not be permitted to conduct tiie pro* 
secution if he has taken any part in the investigation into the offence 
with respect to which the accused is being prosecuted. 

COMMENT. — Tile proper authority to deal with an appUcstltMi for permfaaion 
to imduct the prosecution la the Magistrate himself. In the proseeution of a case 
of murder an advocate privately engaged is not a proper person to conduct the 
prosecutioop for the Crown stands not necessarily for a conviction but f6r justice.^ 
There is no provision in the Code that arguments shall be heard by aMagistrate 
in Magisterial cases. In not allowing the prosecutiQn to argue its case a Magistrate 
isp therefore, not guilty of any illegality, however desirable it may be that a Magistrate 
should give opportunity for arguments.* 

Sub-section (4). — ^An Excise Ottkret is not an ** officer of police ** within the 
meaning of this sub-section.* This sub-section does not apply to security proceedings 
under Chapter VIII, and therefore a police offleer who makes the investigation can 
conduct the case in Court, thou|^ it is undesirable that he should do so.* 


CHAPTER XXXIX. 

' Of Baiu 

Provisions as regards bail can be broadly classed into two categories : (1) 
bailable cases, and (2) non-bailable cases. In the former class, the grant of bail is 
a matter of course. It may be given either by the police-officer in charge of a 
police-station having pie accused in his custody or by the Court. The release may 
be ordered on the accused executing a bond and even without sureties (a. 496). 
In non-bailable cases, the accused may be released on bail : but no bail can be 
granted where the accused appears on reasonable grounds to be guilty of an offenoe 
punishable either with death or with transportation for lifle. But the rule does not 

apply to (1) a person under sixteen years of age, (2) a woman, or (8) a sick or infirm 
person. As soon as the reasonable grounds for the guilt cease to appear, the accused 
is entitled to be released on bail or on his own recognisance ; he can be also released, 
for similar reasons, between the close of the case and delivery of the Judgment. 
When a person is released on bail, the order with its reasons should be in writing. 
A person released on bail may be taken into custody by the Court of Session or the 
High Court (s. 497). In the same way the Hi[^ Court or the Court of Session may 
admit a person to bail or reduce the amount of the bail (s. 498). As soon as the bail 
bond is executed, the accused is entitled to be released ftom custody (s. 600). JYhen 
the amount of bail taicen is found to be insufficient, the Court may demand additional 
bail (a. 501). A surety who is once accepted' is at liberty to apply to the Court for 
his dlsdiarge ; and the accused is then called upon to find fire;ih sureties (s. 502). ‘ 
The Code entrusts the power to enlaige a i^rson on bail tc police-officers hnd 
Goufts. Polioe-offioeiB axe empowered by ss. 57 (8), 59 (5), 169, 170, 490 and 497« 

* Ahmed, [1940] Kar. 482. * ^af Skinde, (1988) 85 Bom. 

* Radhey Shyam, (1944) 80 Luck. L. R. 876, 57 Bom. 441. 

91. * Manik, [1948] Kar. 28. 
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Courts h»ve the same power under ss. 76» 86, 01, 186, 217, 426, 427, 466, 476, 476, 
406 and 407. Presidency Magistrate^ are invested with llie power by a. 482, and 
the District Blagistrates, by s. 488. The Sessions Judge can exercise the power 
under as. 807, 408 and 408^ and the High Courts, under ss. 426, 484, 488 and 408. 

The discretionary power of the Court to admit to bail is not arbitraiy , but is 
Judicial ; and is governed by established principles. The object of the detention of 
the accused being to secure his appearance to abide the sentence of law, the prin«> 
cipal inquiry is, whether a recognizance would effect that end. In sedcing an answer 
to this inqulr^. Courts have considered the seriousness of the charge, the nature 
of the evictoce, the severity of the punishment prescribed for the offence, and, in 
some instances, the character, means and standing of the accused.^ 

496. * When any person other than a person accused of a non-bail- 

able offend is arrested or detained without warrant 
bairto^*tak«af** “ officer in charge of a police-station, or appears 
or is brought before a Court, and is prepared at any 
time while in the custody of such officer or at any stage of the proceediim 
before such Court to give bail, such person shall be released on bail ; 
Provided that such officer or Court, if he or it thinks fit, may, instead of 
t^ng bail from such person, discharge him on his executing a bond, 
without sureties for his appearance as hereinafter provided : 

Provided, further, that nothing in this section shall be deemed to 
affect the provisions of section 107, sub-section (4), or section 117» 
sub-section (J). 

COMMENT. — Where a person who is arrested is not accused of a non-bailable 
offence, no needless impediments should be placed in the way of his being admitted 
to bail. In sudi cases the man is ordinarily to be at liberty, and it is only if he is 
unable to furnish such moderate security, if any, as Is required of him, as is suitable 
for the purpose of securing his appearance before a Court pending inquiry, that he 
should remain in detention.* The section is imperative, and under its provisions 
the Mk^^istrate Is bound to release the person on bail or recognizance.* 

This section doee not state that a person released m&st give a bond himself. 
The person giving bail enters into a contract with a penalty clause to produce^the 
accused person before a Alpgistrate when called upon. He is the principal. The 
person for whom bail is given is the subject of the contrac;t. If the person giving 
bail foils to perform his contract then, the penalty clause may be put into operation 
against him although it is not necessary to exact the penalty in full.* ^ 

497. ( 1 ) When any person accused of any non-bailable offence is 
When bail may arrest^ or detained without warrant by an officer in 

be taken In case of charge of a police-station, or appears oris brought be- 
non-bailable of- fore a Court, he may be released on bail, but he shall 
not be so released if there appear reasonable grounds 


* Nagendra Noth ChakravarH, (1828) 

51 Gal. 402, 416 ; JtoMnson, (1854) 
28 L. J. Q. B. 28611 287 ; Jfose, (1808) 
18 CoK 717, 710. - 

* Mir Hiuhamak^ (1017) 20 Bom. 


L. R. 121. 

* Haghufumdan Perahad, (1004 ) 82' 
Cal. 80, 88. 

« Indar, [1041] Lah. 610. 


* Burma amendment.— In Burma, after the words **an officer in chaige of 

a polloe station,” read the words ”or by an Investigating officer not below the rank 
of Head Constable” (Burma Act II of 1040). 
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for believing that he has been guilty of an offence punishable with death 
or transpwtation for life o 

Provided that the Court may direct that any person under the age of 
sixteen years or any woman or any sick or infirm person accused of such 
an offence be released on bail. 

(2) If it appears to such officer or Court at any stage of the 
investigation^ inquiry or trial, as the case may be, that there are not 
reascmable grounds for believing that the accused has qpmmitted a 
non^bailable offence, but that there are sufficient j^unds for ftirti^ 
inquiry into his guilt, the accused shall, pending such inquiry, be released 
on bail, or, at &e discretion of such officer or Court, on the execution 
by him of a bond without sureties for his,,appearance as hereinafter 
provided. 

(3) An officer or a Court releasing any person on bail imder sub- 
section (i) or sub-section (2) shall record in writing his or its reasons for 
so doing. 

(4) If, at an 3 r time after the conclusion of the trial of a person ac- 
cused of a non-bailable offence and before judgment is delivered, the 
Court is of opinion that there are reasonable grounds for believing that 
the accused is not guilty of any such offence, it shall release the accused, 
if he is in custody, on the execution by him of a bond without sureties for 
his appearance to hear Judgment delivered. 

(6) A High Court or Court of Session and, in the case of a person 
released by itself, any othep Court may cause any person who hu been 
released under this section to be arrested and may commit him to 
custody. 

COMMENT. — This secticm gives the Court or a polioeofilcer power to release 
an accused on hail in a non-bailable case, unless thm appear reasonable grounds 
that the accused has been guilty of an offence punishable with death or with trans- 
portation for life. But (1) a person under the age of sixteen years ; (2) a woman ; 
or (8) a side or infirm phmn may be released on bail even if the offence diarged 
is punishable with death or transportation for life. Where a person is diarged 
with a non-bailable offence, but it appears in the of the trial that he is not 

guU^ of such offence, he can be immediately released on bafl pending ftirther inquiry. 
The same may be done after the condusimi of a trial and before judgment is pro- 
nounced, if the person is believed not to be guilty of a non-bailable offence. As a 
safeguard the section provides review of the order either by the Sessions Court or the 
IBgh Court. 

1. * Reasonable grounds for believing that he has been guilty of an 
offence punishable with death or transportation for life.’ — The main question to 
consider is — ’ are there reasonable grounds fior believing that the petitioner is guilty 
of the dience of wl])fdi he has been accused.* Other considerations must alsp arise 
in deciding the quest^ of releasing the aocused on bail, and one of these, whi^ has 
always gidded Courts of Justice, both in Englsnd and India, is whether there sxe 
any grounds Ibr supposing that the accused, if released on bhU, would abscond 
and attempt to escape justice by avoiding or drying an inquiry or trial.^ While 
mere vague allegatums that the pdsoner, if released, will tutor witnesses, should 
not be taken into account, theBlagistmtc may well refuse to enlarge on bail where 

^ Jamini MutUde^ (1808J M Cal. Bom. L. R. 1072. 

174, 177; Keahav Kamkart (1088) 85 
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the pfiBoiier is of guch a charaeter that his presence at lai|^ will intimidate witnessesp 
or where there are reasonable grounds for bdieving that he will use his liberty to 
suborn evidence.^ ^ f 

* Death or transportation for life. * — This phrase is to be read disjunctively. 
It covers not only offences punishable wHh deaths but also those punishable with 
traDqK>rtation for life.* 

Sub-section (5). — The power to cancel a bail rests in the Court that granted 
itp or in the Court of Session or the High Court, not in the District Magistrate.* 
But an order made by one Magistrate releasing an accused person on bail pending 
trial can |br proper reasons be canoeUed by another Magistrate to whom the csase 
may be transferred for trial.* 

498. The amount of evmy bond executed under this Chapter shall 
Power to direct ^ fixed 'with due regard to the circumstances of the 
admission to bail case, and shall not be excessive ; and the High , Court 
or reduction of or Court of Session may, in any case, whether there 
be an appeal on conviction or not, direct Uiat any 
person be admitted to bail, or that the bail required by a police-officer or 
Magistrate be reduced. 

COMMENT. — ^In exercising its discretion under this section, the High Court- 
need not confine its attention to the question whether the prisoner is or is not likely 
to abscond, as other circumstances may also affect the question of granting bail to 
persons accused of having committed csrimes of a grave and serious nature.* Tlie 
principles underlying s. 497 are to be kept in view.* But a full bench of the Allahabad 
High Court has held that this section gives an unfettered discretion to the Hig^ 
Court or the Court of Session to admit an accused person to bail. It is a mistake 
to imagine that it is controlled by the limitations of s. 497 except when there arc 
not reasonable grounds for believing that the accused committed the offence or 
there are reasonable grounds for believing that he is not guilty, in which' case ii 
becomes a duty to release him.* ' 

Bail is not to be withheld merely as a punishment, and the requirements as 
to bail are merely to secure the attendance of the accus^ at the trial. The test is 
to be applied by reference to the following considerations amongst others : (1) the 
nature of the accusation ; (2) the nature of the evidence in support of the accusation ; 
(8) the severity of the punishment which conviction will entail ; (4) the character 
of the sureties, that Is to say, whether they are independent or indemnified by the 
acxsuaed ; (5) the character and the behaviour of the accused. Any allegation that 
the accused- is tampering or attempting to tamper with witnesses and) thereby 
obstructing the course of Justice would be a very cogent ground for refusi^ 

A Sessions Judge no jur^diction to release an accused i>erson, after coio- 
vicsting him, on bail pending his appeal to the High Court,* though he can do so. 


* Mohammed Eusoof^ (1925) 8 Ran. 
588. 542; HanifidHn^ (1980) 82 Bom. 
li. %. 1499. 

* Nga San Htwa, (1927) 5 Ran. 

276, F.B. ; Naranii Premji, (1928) 80 
Bom. L. R. 62% ^ 

> SadaMv, (1896) 22 ^om. 549. 

* Bauhnal Kanumal^ (1989) 41 Bom. 
D. R. 1282, [19401 Bom. 88. 

* Narendra Lai Khan^ (1908) 86 
Cal. 166, 170 ; Hamini MuUick^ (1908) 
86 CaL 174, 177. 


* Sourindra Mohan Chuckerlndtu^ 
(1910) 87 Cal. 412, 417 ; Aehraf AH, 
(1914) 42 Cal. 25; H. Af. BoudoiUe, 
(1924) 2 Ran. 546; Nga San '^Hwd, 
sup. ; Keahav KarHkar, (1988) 85 
Bom. L. R. 1072. 

f Jt^UkoT, (1981) 54 All. 115, F.B.; 
Krfahan Gopal, (1988) 15 Lah. 89. 

* Kriahna Chandra JagoH, (1987) 
' 6 Pat. 802, 808. 

* Baaappa, (1901) 4 Bom. 1 j. R. 65i. 
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wheq a refeienoe b made under s. 123(g)^ The High Court can admit a person to 
ball pending the decision of the Privy Council though it will not do so, either under 
cl. 41 of the Letters Patent or under this sectfon* merely to enable an unsuccessful 
applicant before It to apply for special leave to appeal to the Privy Council.* 


499« (2) Before any person is released on bail or released on his 
n ^ ^ j bond» a bond for such sum of money as the 

and ra^esT^*^'*"^ or Court, as the case may be, thinks 

sufficient shall be executed by such persoi^ and, when 
he is released on bail, by one or more sufficient sureties conditioned that 
such person shall attend at the time and place mentioned in the bond, 
and shall continue so to attend until otherwise directed by the police- 
officer or Court, as the case may be. ^ 

(2) If the case so require, the bond sh^ also bind the person re- 
leased on bail to appear when called upon at the High Court, Court of 
Session or other Court to answer the charge. 


COMMENT. — accused person is entitled as of right to bail, provided 
the necessary conditions prescribed by law are fulfilled, and his sureties cannot 
be rejected unless the Magistrate is not satisfied about either their identity, solvency 
or reliability.* 

Where the High Court directed the release of an accused on ball to the satisfiic- 
tion of the District Magistrate, and the latter demanded a cash deposit as a condition 
to release, it was held that this was not what the law contemplated or authorised ; 
that diapter XXXIX contemplates the execution of a bond with sureties and under 
this section the amount of the boi^ is not to be excessive and is to be fixed according 
to the circumstances of each case.* 


Sub-section (2). — A surety bond which omits to mention the name of the 
Court in which and the date on which the surety Is to produce the accused cannot 
be enforced.* 


500. (2) As soon as the bond has been executed, the person for 
. . whose appearance it has been executed shall be re- 

^^^^D^Mge from je^sed; and, when he is in jail, the Court admitting 
him to bail shall issue an order of release to the officer 
in chaige.of the jail, and such officer on receipt of<the order shall release 
him. 

(2) Nothing in this section, section 496 or section 497 shaU be 
deemea to require the release of any person liable to be detained for some 
matter other than that in respect of which the bond was executed. 


COMMENT. — ^When a Court orders the iblease of an accused person under 
this section it has no right or power to put any restrictions on the accused*s move- 
ments, and when an accused person is released on the suretyship of another, the 
intention Is that the surety should have control over his movements. Othenpise, 
there Is no sense In making the surety responsible for the attendance of the accused 
in Court. Wheieapersonstoodaurety for a woman who was being prosecuted under 
s. 880 of the Penal Code but in ^ite of the fact t}uit the Magistihte took bail from 

* Ahmed AH Sardar, (1028) 50 * Tuhi TOini, (iW) 50 Cal. 585. 

Cal. 9dh;,Raaulbuae, [1042] Kar. 278!! * BananidaBt [1987] Nag. 168. 

* Sttbraknumia Ayywr^ (1000) 24 • * RetfbaBam SAr^p (1048) 22 Pat. 

Mad. 101 ; Bam Samp, (1980) 40 All. 720. 

247. * Otintaramp [1087] Nag. 187. 
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the aoeuMd lie ordered her to be sent to a woman^s relief association, and she failed 
to appear on the date teed for hearing and thereupon the Blagistmte ordered a portion 
4^ the amount of the bond to be forMted, it was held that so long as the accused 
lived in the assoeiation under the order of the Court, die was virtually in the custody 
of the Court, that is to say. she was not released within the meaning of this secdco 
and the surety was not bound by the term of his bond and the order of forfiBiture was* 
wiong.^ 

501. If) through mistake, fraud or otherwise, insufficient sureties 

Power to Older accepted, ce if they aftm^wards become in- 

sufficient bail when sufficient, the Court may issue a warrant of arrest 
that first taken is directing that the person released on bail be brought 
insufficient. before it and m%y order him to find sufficient sureties, 

and. on his failing so to do.^nay commit him to jail. 

502. (i) All or any sureties for the attendance and appearance of 
Discharge of a person released on bail may at any time apply to 

sureties. a Magistrate to discharge the bond, either wholly or 

so far as relates to the applicants. 

(2) On such application being made, the Magistrate shall issue his 
warrant of arrest dirccting that the person so released be brought befofSe 
him. 

(3) On the appearance of such person pursuant to the warrant, or 
on his voluntary surrender, the Magistrate shall direct the bond to be 
discharged either wholly or so far as relates to the applicants, and shall 
call upon such person to find other sufficient sureties, and. if he fails to 
to do so. may commit him to custody. 

COMMENT. — When a surety applies for the cancellation of his bond there 
is no such thing as hearing the application on the merits. The presentation of 
the application itself imposes upon the IdagistTatc the duty of issuing a warrant 
for the arrest of the accused. Even if the surety foils to appear at a subsequent 
hearing, the Magistrate has to act under the section.* 


CHAPTER XL. 

Of Commissions fob the Examination of Witnesses. 

In civil oases, the Courts have power to issue commissions for examination 
of wit noa ss cB under as. 75 to 78 and Order XXVI, rules 1-8, of the Civil Prooedure 
Code. This Chapter vests like powers in certain Magistrates and criminal Courts. 

The power to issue oommissions in criminal cases is conferred on a (1) Presidency 
BfagUtrate, (2) District Blagistrate, (8) Court of Session, or (4) the High Court. 
It is confined only to those cases whm the examination of a witness is neceassaiy 
Ibr the endr of justiqp and an unreasonable amount of delay, expense or Inoonvenienoe 
woqld be caiued In procuring his cfttendanoe. If the witness resides outside the 
presidenoy-towns, tne commission may issue to a District Magistrate or a first class 
Magistrate. If he resides in a pie8idenoy-town,^t may issue to a Presidency Magis- 

* Baghubar Dqpal, *(1987) 18 Luck. * Ammi Shivi^it (1907) 9 Bom. 
720. R. 12S5. 
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trate. If he resides in an Indian State, it may issue to the offioer representing the 
Crown Representative. If any lower Magistete desires to issue a commission he 
must apply to the District Magistrate for the purpose. The Witness on oommisshm 
may be examined either on interrogatories or vioa voce by the parties. The deposi- 
tions so talm may be read in evidence by either party and riiall form part of the 
record of the case. It is open to the Court or Magistrate to adjourn the trial or 
inquiry for the reception of such evidence. 

The provisions of this chapter for the examination of witnesses on oommission 
are controlled by s. 256. An accused person may refrain from puttiii^ in any cross- 
intenogatories when the commission is first issued and may apply, at a later stage, 
when Ae char^ is framed, for re-issue of the commission together with his cross- 
interrogatories? 

503. (1) Whenever, in the course o^an inquiry, a trial or any 
other proceeding under this Code, it appears to a 

W^attendaim Presidency Magistrate, a District Magistrate, a Court 
dLpcmlS^w^f ^ Session or the High Court that tiie examination 
of a witness^ is necessary for the ends of justice, and 
that the attendance of such witness cannot be procured without an 
amount of dday, expense or inconvenience which, under the circum- 
stances of the case, would be unreasonable, such Magistrate or Court may 

Issue of com- dispense with such attendance and may issue a 
mission and pro- commission to any District Magistrate or Magistrate 
oedure thereunder. of the first claAs, within the local limits of whose 
jurisdiction such witness resides, to take the evidence of such witness. 

(8)* When the witness resides in an Indian State the commission 
may be issued to the officer, who is, for the time being, the Political 
Agent for such State, and when the witness resides in a ^bal Area, the 
commission may be issued to the officer exercising the powers of a 
District Magistrate in, or in relation to, such area ; 

(2A)f When the witness resides in British Burma, the commission 
may be issued to any District M^istrate or Magistrate of the first class 
within the local limi&of whose jurisdiction in British Burma such wit- 
ness resides. 

(3) The M^istrate or officer to whom the opmmission is issued, or, 
if he m the District Magistrate, he, or such Magistrate of the first class as 
he appoints in this behalf, shall proceed to the place where the witness is 
or shall summon the witness before him, and shall take down his evidence 
in the same manner, and may for this purposp exercise the same powers, 
as in trials of warrant-cases under this Code. 

{4)% Where the commission is issued to such officer as is mentioned 

^ D*ImJbrain v. Someahwar Chaudhuri, (1084) 61 Cal. 824. 

* This sub-sectidn lyas substituted for the old sub-s. (g) by Act XXVZI of 
1048, 8. 2 (a). 

t Burma amendment. — ^In Burma, there is sub-section introduced by 
Burma Act X of 1041, whirii runs as foilowB.<-o‘*2(A) Vivien the witness residra in 
British India, the commission may be issued to any Presidency ihgistiate or District 
Magietrate or Magistrate of the firsf clasa in British India within the local limits of 
whose jurisdiction such witness resides/’ 

$ This sub-sectimi was substituted for the old sub-sl (4) by Act XXVU 
of 1048. s. 2 (6). 
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ill sub-section (2), he may, in lieu of proceeding in the manner laid dcrnn 
in sub-section (8), — * 

(а) delegate his Mwers and duties under the commission to any 
officer subordinate to him whose powers are not less than those of a 
Mapstrate of the first class in British India, or 

(б) where the commission is for the examination of a witness 
residing in an Indian State, forward it for execution to the State Court, 
if any, reco^ised by the Crown Representative by notification in the 
official G|usette as a Court to which commissions majr be forwarded 
under this sub-section, within the local limits of whose jurisdiction the 
witness resides. 

COMMENT. — The taking of evidence on commisskHi in criminal cases is 
most sparingly resorted to, i.e. in extreme cases of delay, expense, or inconvenience,^ 
c.g., for a pardanaMn lady* or an ailing person.* 

The Court can grant a commission to examine a witness who resides in an Indian 
State, or in British India even within the jurisdiction of the Court.* It has no 
'^pfwet to issue a commission to examine witnesses at Pondicherry or Mauritius.* 

The terms of the section are very wide. They refer not only to an inquiry aiftl 
a trial but to any other proceeding.* 

1. * Witness.* — ^The term includes a complainant.^ 

Sub-section (3). — The provisions of this sub-section are mandatory. 

504. (i) If the witness is within the local limits of the jurisdic- 

Commission in Presidency li^gistrate. the Magistrate or 

case of witness be- Court issuing the commission may direct the same to 
ing within presi- such Presidency Magistrate, who thereupon may com- 
dency-town. attendance of, and examine, such witness as 

if he were a witness in a case pending before himself. 

(lA) When a commission is issued under this section to a Chief 
Presidency Magistrate, he may delegate his powers and duties under the 
commission to any^ Presidency Magistrate subordinate to him. 

(2) Nothing in this section shall be deemed to affect the power of 
the High Court to isst^e commissions under the Slave Trade Act, 1876, 
section 8. 

505. (i) The parties to any proceeding under this Code in which 

. a commission is issued, may respectively forward any 

**** interrogatories in writing which the Magistrate or 
Court directing the commission may think relevant to 
the issue, [and, except in a case to which clause (5) of sub-section {4) 
of section 508 applies, the Magistrate]* or officer to whom the com- 

* Baaani BM, (1889) 12 All. 69; 

Hem Coomaree Daeaee^ (1897) 24 Cal. 

5614 

* Batani BM, fold. : Hem Chemaree 
Bamety ibid. ; Abha^geaeoMsri DtM v. 

KiihcH Me^ifitn Banerjee^ (1914) 42 
CaL 19 ; but see Hurro Soondery Chaw- 
dhrain, (1878) 4 Cal. 20; Bin Tarini 
Bebi, (1888) IS Cal.. 775. 

* The words within braekets were substituted for the words ** and the 
Magistrate*’ by Act XXV|1 of 1948, s. 8 (a) (i). 


* Jomuna Singh, (1924) 8 Pat. 691. 

* Bed Gangadhar Titak, (1882) 6 
Bom. 285 ; Hem Coomaree Bassee, sup. 

* S, Moorga Cheay, (1881) 5 Botnu 

888, F.B. 

* AbhayeawariBMv.Kishori Mohan 
Banerf^(1914i) 42 Od. 18, 24. 
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mimion is directed, or to whom the du^ of exeeutiiig such omnnilarioD 
has been dd«gated shall examine the witness upon such inteirogataries. 

[In a case to which clause (h) of subjection (4) s. 008 aj^lies, 
tiie officer to whom the commission is issued shall forward such interro- 
gatories to the Court to which he forwards the commission fSorexecutionj|.* 

(B) Any such parly may appear before such Magistrate <» [except 
in a case to which clause (b) of sub-section (4) of section 008 applies, 
befme such officerjf by pleader, or if not in custody, in person, and may 
examine, cross-examine and re-examine (as the case may be) the said 
witness. 

r 

506. Whenever, in the course of an inquiry or trial or any other 
Power <a pro* pi'oceeding imder this Code before any Magistrate 

vinciol niboidinate other thw a Presidency Magistrate or District 
Megiatmte to »p- Magistrate, it appears that a commission ought to be 
ply tor laaue of iggued for the examination of a witness whose 
oommiw on. evidence is necessary for the ends of justice, and tiiat 

the attendance of such witness cannot be procured without an amount 
of delay, expense or inconvenience which, under the drcumstances of 
tlw case, wo^d be unreasonable, such Magistrate shall apply to the 
District Ma^rtrate^ statinj^ the reasons for the application ; and the 
District MagUtrate may either issue a commission in the manner here- 
mbdiore provided or reject ^e application. 

507. (i) After any conunission issued under section 508 or section 
Retain of oom* 606 has been duly executed, [or, in a case to which 

miadon. clause (b) of sub-section (4) of section 608 applies, 

has been agmn received by the officer by whom it was forwarded to 
the Stete Court] t, it shall be returned, together with the depositioa of 
the witness examined. thereunder, to the Court out of which it issued; 
and the commission, the return thereto and the deposition shall be 
open at all reasonable times to inspection of ^e parties, and may, 
subject to all just exceptions, be read in evidendh in the case by dther 
party, and shall form part of the record. 

(3) Any deposition so taken, if it satisfies the conditions prescribed 
by section 88 of the Indian Evidence Act, 1872, may also be received in 
evidence at any subsequent stage of the case before another Court. 

COMMENT. — Depositions taken on oenninission in oriminal cases may be 
admitted under a 88 of the Indian Evidence Act, if tbe requirements of the proviso 
to.that section have been complied with.* 

508. In every case in which a commission is issued under section 
Adjournment <tt 608 or section 600, the inquiry, trial or other proceed- 

inquiiy or tiiaL ing may be adjourned for a specified timereasonably 

> Ramchandra Oovind Harahe, (1895) 19 Bom. 7l9 . } 

* This provision was added by XXVIJ of 1948p a. 8 (o) (ii). 

t Tbs words within brachets were substituted for ' thoc word ** officer ** 
by Act XXVU of 1948, s. 8 (5)o 

X The words within brackets were added by Act XXVII of 1948* Sa*4k 
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sufficient for the execution and jetum of the commisnon. ' 

508A* The provisions of sub-section (3) of section 508, sub-8CM> 
AppUcation of tAom (J) and (lA) of section 504 and so much of 
tUs chapter to sections 505 and 507 as relates to the execution of a 
oom ml ylons Issued commission and its return by the Magistrate or 
in British Bunna. officer to whom the commission is directed shall 

mply in respect of commissions issued by a M^istrate or Court in 
British Burma under the law in force in British Burma relating to 
commissions for the examination of witnesses, as they apply to com- 
missions issued under section 508 of section 506.* 


CHAPTER XLI* 


Special Rules of Evidence. 


509. (1) The deposition of a Civil Surgeon or other medical wit- 
ness, taken and attested by a Magistrate in the 
medi^^toess. presence of the accused,' or taken on commission 
under Chapter XL, may be g^ven in evidence in 
any inqui^, trial or other proceeding under this Code, although the 
deponent is not called as a witness, » 

Power to flum- (2) The Court may, if it thinks fit, summon 

mon medical wit- and examine such deponent as to the subject-matter 
of his deposition. 


COMMENT. — ^This section allows the examination of a Civil Surgeon taken 
and duly attested by a Magistrate, to be given in evidence in the Court of Session. 
It does not in any way preclude the Sessions Judge firoiu calling the Civil Surgeon 
and examying him. And this course ought to be pursued in every case in which the 
dqKwitkm taken by the Magistrate is essentially deficient, or requires further explana- 
tion or elucidation. « 


A medical man, in giving evidence, may refresh his memory by referring to 
a report which be has made of his post-mortem examination, but the report itself 
cannot be treated as evidence and no facts can be taken therefrom*^ 

Scope. — ^This section confines itself to expert evidence tendered by a medical 
witness as such. It has no application to evidence relating to facts tendered by a 
person who also happens to be a medical man.* The evidence must rdate to matters 
medical only. If the prosecution seek to rely on the deposition in regard to other 
matters, the witness must be treated as an ordinary witness and he must be exa- 
mindCl at the Sessions trial.* 

1, * Taken and attested. . . .In the presence of the accused.* — ^Tbis Ihct 
must either appeas from the Magistrate's record or be proved by the evidence of 
witnesses. Thepresenoeofthe&ocusedisessentiaL* 


* naOnmi. Singh, (1882) 9 Cal. Jhuhboo MahUm, (1882) 8 Cal. 

485. 789; KachoH Hari, (1890) 18 Cal. 

* Wafi9 £Aon» (1940) 16 Luck. 429. 129. 

* Nand Singh, [1944] Lah. 67. 

* This section was inserted by Act XXXV of 1940, s. 8. 
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510. Any document purporting to be a report under the hand of 

R Dort f Che Chemical Exafhiner or Assistant Chemical 

mlc^ Hxan^ner. . Examiner to Government, upon any matter or thing 
duly submitted to him for examination or analysis 
and report in the course of any proceeding under this Code, may be 
used as evidence in any inquiry, trial or other proceeding under this 
Code. 

COMMENT. — ^This section applies to the report of a Chemi^ BIxaminer 
or Assistuit Chemical Examiner.” It does not extend to the report n^de by an 
additional Chemical Examiner,^ or the Professor of Anatomy at the Government 
Medical College.* A report made by a municipal analyst cannot be used as evidence 
unless the analyst is called as a witness in order to 'prove that the'eontents of the 
reports are true.* 

The section uses the word ^^may” and not ” shall.” Cases may arise in 
whic^ it may be necessary in the inU-rcsts of justice tliat the Chemical Examiner 
be called and examined as a witness, e.g. in a matter of arsenic poisoning. It is 
not necessary to call the Chemical Examiner in all cases in which a chemical analysis 
has been made and in which the result of such ana] 3 rsis is a determining factor in the 
case.* The written report of a Chemical Examiner is cmtitled to as much weight 
as it would have, if it had been formally proved by sworn testimony. The Court 
may, however, call the Chemical Examiner, 'when this course is deemed to be necessary 
in the interests of justice.* 

511. In any inquiry, trial or other proceeding under this Code, 

Previous convic- u previoifs conviction or acquittal may be proved, in 

tion or acquittal addition to any other mode provided by any law for 
how proved. the time being in force — 

{a) by an extract certified under the hand of the officer having the 
cust<^y of the records of the Court in which such conviction or acquittal 
was had to be a copy of the sentence or order, or, 

(b) in case of a*conviction, either by a certificate signed by the 
officer in charge of the jail in which the punishment or any part thereof 
was inflicted, or by production of the warrant of commitment under 
which the punishment was suffered ; * 

together with, in each of such cases, evidence as to the identity of the 
accused person with the person so convicted or acquitted. 

COMMENT. — ^This sectipn provides a iq>ccial mode in which a previous 
acsquittal or a previous conviction may be proved. A previous acquittal can be 
proved by an extract from the Court record or by a certificate from the jaUor, or 
by warrant of commitment. The previous convictions must be proved strictly 
and in accordance with law, and unless so proved no Court can take them into 
consideration.* Th^ simplest thing to do Is to obtain from the prison or frogp the 

* AvUU Muchi^ (1884) 10 Cal. * Muagammai Aishan Bibi, (1038) 

1026. 15 Lah. 310. The danger of allowing 

* Ahttifaf (1922) 24 Bom. L. R. the jnrritten report* of the Chemical 

808, 47 Bom. 74. Examiner to be aecepted as evidlsnce 

* Suieman Shamji, (1048) 45 Qom. without subjecting him to cross-exami-' 

L. R. 805. nation is pointed out in IT/qgkor iSfsgk, 

* Baehd^a, (1084) 57 All. 256. diw [1080] Lah. 206. 

approving Hojiptf, (1988) 56 All. 228 ; * Sheikh AbAO, « (1016) 48 Cal. 

Ahrmirani, (1044) 46 Bom. L. R. 1128. 

481. c 
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Court a certified copy of the Judgment in which the previous convictions are recorded.^* 
The examination of the accused by % BCagistrate in respect of those convictions is 
inadmissible.* In each case the identity of the accused should be proved, e*g. by 
finger impressions.* 

512. (i) Hit is proved that an accused person has absconded, and 
Record of evi- that there is no immediate prospect of arresting bim, 
dence in absence the Court competent to try or commit for trim such 
of accused. • person for the offence complained of may, in his 

absence, examine the witness (if any) produced on behalf of the prosecu- 
tion, and record their depositions. Any such deposition may, on the 
arrest of such person, be given ii^ evidence against him on the inquiry 
into, or trial for, the offeifce with which he is changed, if the djeponent 
is dead or incapable of giving evidence or his attendance cannot be 
procured without an amount of delay, expense or inconvenience which, 
under the circumstances of the case, would be unreasonable. 

( 2 ) If it appears that an offence punishable with death or trans- 
Record of evi- portation has been committed by some person or 
flence when of of- persons unknown, the High Court may durect t^t 
fender unknown. ^ny Magistrate of the first class shall hold an inquiry 
and examine any witnesses who can give evidence concerning the offence. 
Any depositions so taken may be given in evidence against any person 
who is subsequently accused of the offence, if the deponent is dead or 
incapable of giving evidence or beyond the limits of British India. 

COMMENT. — ^This section deals with recording of evidence, (1) where the 
accused is absent and there is no immediate prospect of his arrest, and (2) where 
the offender is unknown. In the first case, the Court can record depositions of 
prosecution witnesses. These can be offered at the tried in three cases : (1) if the 
witness is dead ; (2) if he is incapable of giving evidence ; or (8) if his attendance 
would cause unreasonable dday, expense or inconvenience. S^ndly where the 
offender is unknown and the offence committed is punishable with death or trans- 
portation, the High Court may direct a first class Magistrate to record prosecution 
evidence. Depositions so recorded may be used at the trial (1) if the witness is dead, 
or (2) is incapable of givihg evidence, or (8) is beyond the limits of British India. 

It is clear from the language of the section that the Court which records the 
pioceedingi under it must first of all record an order that in its opinion it has been 
proved that the accused has absconded and that there is no immediate prospect of 
his arrest.* Where no sucdi order is recorded, it is enough if the Court is satisfied 
as to the requirements.* The Court is then bound to proceed under the section.* 

Where of two persons accused of murder the principal offender absconds and 
pardon is tendered to the oth^, the evidence of the latter may be recorded under 
th4^ section.* 


* AbdMah, [mo] Kar. 88. 

«* Yasin, (19QI) 28 Cal. 68k, 608. 

* Abdul Humidy (1005) 82 Cal. 
750; AhdMahy sup. 

« AMsfoui, (1015) 88 All. 20, 81; 
iSburbin Bindy<»{\bk4$) 10 Cal. 1007; 
iBkri Singhy (1886) 8 AU. 672 ; Daua 
Ramy (1025) 6 Lab. 4^ ; ManboWy 


[1044] Nag. 511. 

Bha^oaH, (1018) 41 All. 60; 

Daya Rom, sup. 

^ Waaudeoy (1000) 2 Bom. L. R. 
707. 

* Dagdoo BapUy (1021) 46 Bom. 
120, 28 Bom. L. R. 880. 
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CHAPTER XLII. 

Pbotisioks as to Bonds. 

513. When any person is requi^ ^ 

execute a bond, with or without suxeti^ toA Court 
instead _ officer may, except in the case of a bond for good 
of recognisance. behaviour, permit him to deposit a s^ monw or 
Government promissory notes to such amount as the Court ot omoer 
may dv, in liea of^ ^ecuting such bond. 

COMMENT.— This section permits wyment of cash ot Government 
sray notes in substitution of passing a boni, except'vbere ^ bond 
bebavioor. This provision is salutary, and is meant to help an accused who is 
atnmger to the pla^. 

1. * In lieu of.* — This means tha* the deposit of cash or security is in sub- 

stitution of,^ and not in addition tOf* the passing of a bond. 

514. (J) Whenever it is proved to the satisfa^on of ito Court 

by which a bond under this Code has been talrai, or 
of the Court of a Presidency Magistrate or Blagis* 
trate of the first dass, .. av e’ 

or, when the bond is for appearance before a Court, to the satismc* 

****" has beenforfeited, the Court 

of such proof, and may caB upon any pe)^n bound by tend to pay 
the penalty thereof, or to show cause why it should not ■ 

(8) If sufficient cause is not shown and the jienalty is not P^d, rae 
Court may proceed to recover the same by irauing a wa^t 
attachment and sale of the moveable property belonging to such person 
or his estate if he be dead. , . . , 4 . 1 ,^ 

(3) Such warrantt may be executed within ^ lo^ ” T® 

jurisdiction of the Court which issued it ; and it shall auOi<wiaetite 
attachment and sale of any moveable property b^ongng to such 
without such limits, when endorsed by the *^^?*5^**^«^.* 

Prtsidem^ Magistrate within the local limits of whose jurisdiction such 

H^^Vnalty is not paid and caimot 
attachment and sale, the person so bound shaH *»« 

Court which issued the warr^t, to impnsonment m the civil jad for a 
torn which may extend to six months. _ 

(5) The Court may, at its disctetton, remit any portion of the 
p»alfy mentioned and enforce payment in i»it only. _ . . 

^ (m Where a surety to a bond dies before the bond « forfmted, his 
estate shaU be discharged flnom all UabiUty in respect of „ 

(7) Whoa any person who has ftimisbed security ^der secbon 
or ae^n 118 or section 662 is ranviet^ of an 
which oonstftutes a breach ot the conditions ^ his^d^o^a 

in lieu of his bond under section 514B, a oerti^d copy or toe 


t Laxnumka v. MvtahaaeaT, (1908) 
88 Bom. 4M, 482, 10 Bom. L. R. 558, 
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Fata, (8898) UhW* C*- ®- 
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jucUpneiit of the Court by which he was convicted of sudi oflTence xnay be 
used as evidence in proceeding under this section against his surety or 
sureties, and, 4f such certified c<^ is so used, the Osurt shall presume 
that su^ offence was committea by him unless the contrary is proved. 

COMMENT. — This Nctlcm provides procedure on forSeiture bonds. When 
a bond has been forfeited, either the Court by whidi it was taken or the Chief Pkesi- 
denoy llagistfate or a Magistrate of the first class, or In the case of a bond for appear- 
ance the Court before which the appearance was to be made, may satisfy itsdf as to 
fotfelture^ and caU upcm the person bound by it either to pay the penalty or to show 
cause. Jf the penal^ is not paid and no sufficient cause shown, the Court will 
recover the same by attachment and sale of the movable property of the person liable. 
The warrant may be exeoutedwitl^n the local limits of the Court, or else within the 
local limits of other Courts provided it is signed by the District Bfagistrate or Chief 
Presidency Magistrate as the case may be. In default, the person may be confined 
in a civil jail for a period of six months. The Court has a discretion to remit a portion 
of the penalty* If a surety dies before the bond Is forfeited his estate is discharged. 
Where a person is convicted of a breaidi of the bond taken under s. 106, 118, 562 or 
514B, a certified copy of the judgment will be used as evidence in proceedings against 
the surety and shaU be presumptive proof of his liability unless he proves tfie 
contrary. 

1. * Such Court.’ — Where the bond for appearance is taken by one Court, 
proceedings for its breach cannot be taken by another.^ Where a bond is taken for 
the appearance of a person in one Court, and he fails to appear in another Court to 
which the case has been transferred, there is nc» breach of the bond.* When the 
bond executied by a surety is an undertaking to produce an accused in a certain Court 
on being called upon to do so, in the absence of any notice calling upon the surety 
to produce the accused, it cauinot be said that the surety has foiled to perform the 
conditions of the bond or that the bond has been forfeited.* Similarly, when a 
bond is taken by the Bombay Police under the City Police Act, proceedings for its 
breacdi cannot be had before the Presidency Magistrate.* 

2. * To show cause.’ — Magistrate is not justified in forfeiting a reoogni- 
zBDoe unless the party charged has had an opportunity of cross-examining the 
witnesses upon whose evfjdenoe the rule has been issued.* 

Even where the recognizance cannot be enforced against the principal on 
the ground that his arrest was illegal, the surety is liable to have his bond^orfeited 
for non-appearance of the principal.* The surety cannot escape his liability merely 
on the ^und that no immediate actiim is taken against him.* 

Where a person who has been let out on bail commits suicided or is arrested 
for another offence* the sureties are discharged from their obligation under the bond. 

CSaee. — The accused who was on hail attended the Court Cn the day of hearing. 

While the question as to the cancrilatlon of the bail-bond was being argued, the 

• 

t Mir Huam» (1918) 16 Bom. L. * Nobin Chunder XHitt, (1879) 4 

^1. 84. Cal. 865, v.b. 

* S^amouddin Sirkar^ (1902) 50 CaL * Chho^u Singb, (1921) 2 Lab. 

IfffS Behari LaPCkatteHeet (1909) 86 204; KasMba v. Sbtipai Norskfo, 

CaL 749 ; BoiUMdno Moffrom, (1948) (1894) 19 Bom. 697. 

45 Bom. L.** R. 814. * Rida Bam, (1906) 26 All. 202. 

* Mardndra Kfunar Mqfumdar, • Pyiaraghaotuu Naidu, (1912) 87 

[19421 2 Cal. 468. Mad. 156; ROfiia Bapu, (1916) 18 

* vrmtford, (1916) 42 Bom. 400, Bom. L. R. 688. 

20 Bom. li. R. 879. * Aiauddin, (1924) 4 Pat. 259. 
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accused took the permissioa of the Court to go out and offer prayers* and absconded^ 
The surety ivas thereupon directed to show cause why his bond should not be forfeited 
and penalty enforced. He contended that Jds liability under the bond had ceased 
as he had secured the attendance of the accused in Court and that the disappearance 
of the accused was due to the permission of the Court in whose custody he was. It 
was held that the accused was either on bail or in the custody of the Court. There 
was no half-way house between* or any combination of* those two conditions* and 
until the bail bond was cancelled and the accused was taken into custods;* it could not 
be said that* merely because he attended the Court one day* the surety ceased to be 
liable for that day and the Court hiCd the custody of the accused. The«bond was 
accordingly held liable to forfeiture and penalty enforceable.^ 

514A. When any surety to a bond und^ this Code becomes insol- 
in nnoe OT dics* or when any bond is forfeited under the 

provisions of section 514* the Court* by whose order 
such bond was taken* or a Presidency Magistrate or 
Magistrate of the first class* may order &e person 
from whom such security was demanded to nimish 
fresh security in accordance with the directions of the original order* and* 
if such security is not furnished* such Court or Magistrate may proceed as 
if there had bron a default in complying with such original order. 

514B. When the person required by any Court or officer to execute 
a bond is a minor* such Court or officer may accept* 
in lieu thereof* a bond executed by a surety or 
sureties only. 

515. All orders passed under section 514 by any M^strate other 
Appeal from, than a Presidency Magistrate or District Magistrate* 
and revision of’ shall be appealable to the District Magistrate, or* if 
c^ers under sec- not so appealed* may be revised by him. 
tion 514. 


of insolvency or 
death of surety or 
when a ' bond is 
forfeited. 


Bond required 
from a minor. 


Power to direct 
levy of amount 
due on certain 
recognizances. 


• 516. The High Court or Court of Session may 
direct any Magistrate to levy the amount due on a 
bond to appear and attend at such High Court or 
Court of Session. ^ 


CHAPTER XLIII. 

Of the Disposai# of Pbopebty. 

516A. When any property regarding which any offence appears to 
Order to cus- have bem committed* or which appears to Imve l|een 
tody and di^iosal used for the commission of any offence* is produced 
of property pend- before any Criminal Court during any inquiry or trial* 
ing trial In certain the Court may make such order as it thinks fit for the 
projier custody of such property pending the ooncfu-* 
sion of the inquiry or t^* and*«if the property is subject to speedy or 
natural decay* may* after recording such evidence as it thinks necessary* 
order it to be sold or otherwise disposed of. 


A MuradaU, [1941] Kar. 164. , 
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COMMENT. — This section enables the Courts to pass orders for the custody 
or disposal of property during aninguiry. The following section gives similar pomrs 
to a Court at the conclusion of an inquiry or atrial. 

Where a thifd party appears before the Magistrate and alleges that the things 
seised by the police under a searidi warrant are his property and are not the subject 
ot the alleged offenoe» the Magistrate is bound to hear that party and, if necessary, 
to restore the things to their ownep.^ 

517. «(i)^ -When an inquiry or a trial in any Cruninal Court is con- 
Order for dis- eluded, the Court may make such order as it thinks 
posal or property fit for the disposal by destruction, confiscation, or 
regarding which delivery to any person claiming to be entitled to 
ollenoe committed, possession^ thdireof or otherwise of any property or 
document produced before it or in its custody* or regarding which any 
offence appears to have been committed,* or which been used for the 
commission of any offence.* 

(2) When a High Court or a Court of Session makes such order 
and cannot through its own officers conveniently deliver the property to 
the person entitl^* thereto, such Court may direct that the order be 
carried into effect by the District Magistrate. 

(5) When an order is made under this section such order shall not, 
except where the property is livestock or subject to speedy and natural 
decay, and save as provided by sub-section (4), be carri^ out for one 
month, or, when an appeid is presented, until such appeal has been dis- 
posed of. * 

(4) Nothing in this section shall be deemed to prohibit any Court 
from delivering any property under the provisions of sub-section (i) to 
any person claiming to be entitied to the possession thereof, on his execut- 
ing a bond with or without sureties to the satisfaction of the Court, 
engaging to restore such property to the Court if the order made under 
this section is modified or set aside on appeal. * 

Explanation . — ^In this section the term property ” includes in the 
case of property regarding which an offedee appears to have been com- 
mitted, not only such property as has been originally in the possession or 
under the control of any party, but also any property into or for which 
the same may have been converted or exchanged, and anything acquired 
by such conversion or exchange, whether immediately or otherwise. 

COMMENT. — The provisions of this section come Into operation only on 
the conclusion of an inquiry or a trial in a criminal Court. They refer to four classes 
of property or document : (1) produced before the Court ; (2) or in its custody ; 
or (8) regarding which any offence is committed ; or (4) whicdi is used in committing 
Sudi property can be disposed of in any of the four following ways : 
(1) destfbetion ; (2) confiscation ; (8) delivery to person entitled to its possession ; 
or (4) otherwise. /Theterm *‘prop^y*’ means not only the property in its original 
fopn but also tha^into which it i^oonverted or for which it Is exchanged. The order 
concludes the immediate right to possession, though it does not bar a civil suit to 
deteimine the question of title.* * 

• 

* Lakakman Vovihd Nirgude, (1002) * Tribhovan Mmeckchand^ (1884) 

28 Bom. 552, 557, 4 Bom. L. R. 276. 0 Bom. 181. 
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The Court has power to pass an order regarding the property produced before 
or in custody of the Court even though no offence has been conunitted in respect of 
it.* Hence» where a person charged with thelitis discharged, the Court can award 
possession of the subject-matter of the alleged theft to some person other than the 
party in whose possession the property was found.* Where a title to selaed property 
is doubtful, it should be returned to the person from whom it was seized* unless 
there are special circumstances which would render such a course umustiflable 
or the property itself may be kept in Court/ or the property may be sold and its 
proceeds in deposit by the Court, until the questioa of title is settled.* 

The order for disposal of property may be passed either at the conclusion of 
the trial or at a later date.* "" 

1* * Person claiming to be entitled to poaaeaaion*' — ^This expression does 

not mean the owner. A person who cameinto possession in a lawful manner of the 
arUdes seized from his custody is therefore entitled to get them back under this 
section.* 

2. * Any property or document nroduced before It or In its custody*’ — 
These words give power to a Court to make orders about the disposal of any property 
produced before it in an inquiry even without an expression of opinion on the part 
of the Court that any offence appears to have been committed regarding it.* 

* Any property.* — These words include as well property voluntarily produced 
before the Blagistrate by a witness in the case, as property seized by tbe poUoe or 
found on the person of the accused.* It is immaterial how the jnoperty reached the 
custody of the Court. Even if the original seizure was illegal the Jurisdiction to 
act in the circumstances set out in the section would still be there.** 

The word 'property* does not include immovable property.** 

3. ’ Regarding which any offence appears to have been committed.’ — 
The expression refers to cases of offences relating to property or relating to documents, 
e.g. where the Court directs, as in cases of theft or criminal misappropriation or 
offences of similar description, that the property whidii is stolen or misappropriated 
be restored to its owner.** It includes moveable property regarding the possession 
of which a quarrel Is begun or a fight is begym whatever may be the offence that 
m%ht ultimately be oomnlitted In the course of the quarrel or fl|^t.** 

4 » ’ Which has been used for the commiasion of any offence* ’—These 
words have reference to instruments like guns or swords pnyluoed in Court : they will 
not include a printing press in a case of sedition,** or a boat in a case of theft.** 

5* * IMiver the property to the person entitled. ’ — ^Upon general principles 

where there has been an inquiry or a trial, and the accused is discharged or ac- 


* Rtissul Btbee v. Aimed Moosqfee, 
(1906) 84 Cal. 847, 850; Pydi Bamr 
emnot (1918) 42 Mad. 9. 

* Kanga iSofroi, (1910) 84 Mad. 

04 . 

* SHidoaaamoorOii v. Narasiimhulu 
NMu, (1927) 50 Blad. 916. 

* Bam Bhalaaan Ahir v. Tubi 
TeUni, (1924) 28 C. W. N. 1094. 

* Viea Sarnia, (1914) 16 Bom. L. 
R. 951. 

* Deopitfm Mahto v. Kukur AMr,, 
(1989) 19 Fat. 887. Contra, Ahduu v. 
Ghukm Muhammad, (1928) 4 Lah.* 
460. 

* Budhukd v. Suhhmaa, [1942] Nag. 


769. 

* jpudi Bamannat sin>. 

* Mmdae Samaldaa, (1875) 12 B* 
H. C. 217. 

** BMmji Bamii, [1945] Nag. 418. 
** Biteaut SinA, (1918) 18 C. 


W. N. 


1146. ' 

** Abinaah Chandra BhMaSmjee, 
(1907) 84 Cal. 986. 

** ShaUc Dawood Vdayuda Sem- 
manoUi, (1927) 51 Mad. 606, 608.-^ 

** Abinaeh Chandra BhMaeharJee, 
sup. * 

** JaHp Gojd, (1904) 8 C. W. N. 
887. 
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quilted by any criminal CourV that Court ia bound to restore the propesty* the 
subjeot-matter of the investigation, into the possession of the person ficom ’vrhom 
H is taltom^ * 

Cases. — GalX^ — ^Where a oow is stolen and recovered ei^iteen months after 
the theft, it can be ordered to be delivered from an innocent purchaser, but not 
the calf which was not in emb^o at the time of the theft and was bom afterwards.* 
Gpld.— A gold ornament was stolen and converted by the thief into a different 
ornament, which was sold to the applicimt for full value. The applicant melted 
the omament*and sold pieces of gold to different persons. On the trial for theft, 
the applicant was made to produce the amount he had paid to the thief. It was 
held that the money could not be treated as the property regarding which the 
offence was committod, and that the mopey should be returned to the applicant.* 
Current coin. — ^Where property embeszled consists of current coin, it is not 
competent to the Magistrate to order re-payment of the amount by sale of the orna- 
ments, currency notes, etc., found in possession of the accused.* 

Foreign coins. — Babashahi csoins not being current coins or legal tender In 
British India can be dealt with under this section.* 

Currency-note. — The accused stole a currency-note from Government which 
he offered to a goldsmith as price of a gold ornament purchased by him. Th^ 
goldsmith^got it cashed from his neighbour (applicant) who cashed it in good fidth. 
At the trial of the accused the note was attached from the applicant. On oonvic^on 
of the accused, the note was ordered to be returned to the applicant as he had 
obtained good title to the currency note by mere driivery.* 

518. In lieu of itself passing an order under section 517, the Court 

Order may take 5?^ property to be to the 

tnwm of reference Ulstnct M^strate or to a Sub-divisioiial Magistrate^ 
to District or Sub* who shall in such cases deal with it as if it had been 
divtoioosl Magi.* seized by the police and the seizure had been reported 
to him in the manner hereinafter mentioned. 

519. When any person is convicted of any offence which includes. 

Payment to in* or amounts to, theft or receiving stolen property, and 

noeent purchaMr it is proved that any other person has traught the 
of mon^ found on stolen proper^ from liim without knowing, or having 
x’ciued. reason to believe, that the same was stolen, and that 

any mon^ has on his arrest been taken out of the possession of the 
convicted person, the Court may, on the application of such purchaser 
and on the restitution of the stolen property to the person entitled to 
the possession thereof, order that out of such money asumnotexceeding 
the price paid by such purchaser be delivered to him. 

* AnrugntnuAat, (1877) 1 Bom. ■ Anant Virupam, (1918) 20 Bom. 
680, 688; BaUaUat RangfUbu, (1802) L. R. 604. 

17 Bam. 748; Deotdtn Jhtrmc^aaaa, * Fattah Ckand, (1807) 24 Cal. 
(1807) 22 Bom. 844 ; Oiqfataheb, (1900) 400. 

2 Bom. Ifc R. 768; BoMnu, (1002) * Mathur Lalbked i (1001) 25 Bom. 

6 Bcnn. li. R. 2ir: SadatMa, (1008) 702, 8 Bom. L. R. 802. 

11 Bom. X,. B. 16 ; Kanppa, (1014) • PandhaHnath PundUk, (1018) 40 

17 Bom. Ifc R. 79 ; Baaudek Swma Boim 186, 17 Bom. I<. R. 982 ; Colletttr 
OoMctn V. AUMnabMa, (1887) 14 Cal. o/ Satem, (1878) 7 M. H. C 288 ; 

888 ; Stumdni NaOt Sarma v. Ral gestm tdoehi, (1878) 8 Cal. 879 ; H. H>. 
Mdkan Daa, (1908) 80 Cal. 600. the tfiaam of HpdUrdbad v. A. If. 

• Ventede, (1080) 10 Mad. 25. Jaedb, (1801) 10 Cal. 52; 
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COMMENT*— This section deals only isifh the money found on the person 
of the accused at the time €>f his arrest. It^^may be utilised in compensating an 
innocent pundiaser of property who loses possession on conviction of the accused. 
This section may be compared with s. 545. 

520. Any Court of appeal^ confirmation, reference or revision^ may 
Stay of order un- direct any order under section 517. section 518 or 

der section 517. section 519. passed by a Court subordinate thereto. 
518 or 519. to be stayed pending consideration by the former 

Courts and may modify, alter or annul such order and make any further 
orders that may be just.* 

COMMENT. — 1 . * Court of appea^ confirmation, reference or revlaion. * 

— A foil bench of the Bombay High Court has held foat any Court which has powers 
of appeal, confirmation, reference, or revision in respect of the trial Court, that 
being the Court subordinate thereto, can make any substantive order it thinks 
fit in respect of property dealt with by the trial Court under s. 517. 518. or 510.^ 
The Chief Court of Sind has adopted this view.* 

The Calcutta High Court has differed from the above view and hdd that an 
Additional Sessions Judge is a Court of appeal but not a Court of revision within 
the meaning of this section. The Court of appeal mentioned in this sectiem must 
be a Court of appeal os contemplated by Chap. XXXI of the Code. There is nothing 
in the terms of this section justifying the view that the words ** Court of appeal ” 
in the section mean only a Court to which either of the parties to the criminal case 
has appealed or could appeal. The wording of the section rather indicates that the 
Court of appeal is any Court, n^hich has powers of appeal. i.e. any Court, to whic^ 
appeals would ordinarily lie from the decision of the lilagistrate by whom the case 
was tried. TheCourtof revision within the meaning of this section must be a Court of 
revision as contemplated by Chap. XXXII of the Code. The Sessions Judge or the 
Additional Sessions Judge is not a Court of revision within the meaning of this 
section.* 

A full bench of the Rangoon High Court has held that the expression ^ Court 
of appeal, oonfiimation* reference or revision ^ has a wider meaning and is not 
restricted to a Court to which either of the parties to a criminal case has appealed 
or could appeal, or has applied for revision. Hence, either the Sessions Judge or 
a District Magistrate as a Court of revision has powe/to interfere with the order 
of the trial Court i)a8sed in a case of acquittal.* According to the Allahabad High 
Court in a case of acquittal the appeal against an order under s. 517 lies only to the 
High Court.* 

2. * And make any forther orders that may be Just.* — Tliis provision is 

meant to ** enable a superior Court to give effect to an order setting aside the order 
of the Court of first instance, if that order has been carried out, but directing the 
restitution of property.*** 


* Waiehand v. Hari, (1882) 56 

Bom. 868. 84 Bom. L. R. 1208, F.B.. 
overruling Khema Bukhadf (1918) 42 
Bom. 664, 20 Bom. L. R. 895; Thiraj, 
(1928) 10 Lah. 187; SHnivitainnoortni 
V. Narasimhulu Naidu, (1927) 50 Mad. 
916; Jifggessur Mochi, (1878) 8 Cal. 
879, 881. 8 

* FaHma v. Sidn Bakhsh, [1941] 
Kar. 442. 


* ShabhapaH Dobey v. Ramkishan 
Kumar, (1985) 62 Cal. 861. 

* V PoHla v. Ko Po Skein, (1929) 
7 ^an. 846, r.B.,* overruling Maung 
Mra Tun v. Ma Kaa Zoe Pru, (J928> 
6 Ran. 269. 

* JDM Ram, (1924) t46 All. 628. 

« S. O. R.;iStoelFav.C./.ilfdUa, 
(1927) 5 Ran. 588. « 
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Notice* — Notice to the opposite party should be given befSm passing lui oidet 
under this section.^ s 

521* ( 1 ) On a conviction under i;he Indian Penal Code, section 
Destruction of section 298, section 501 or section 502, the Court 

libellous and other may order the destruction of all the copies of the 
thing in respect of which the conviction was had, and 
which are in the custody of the Court or remain in the possession or 
power of the person convicted. 

( 2 ) The Court may, in like manner, on a conviction under the 
Indian Penal Code, section 272, section 273, section 274p or section 275, 
order the food, drink, drug or medipal preparation in respect of which the 
conviction was had to be destroy^. 

522* (1) Whenever a person is convicted^ of an offence attended 
Power to restore criminal force or show of force or by criminal 
possession of im- intimidation and it appears to the Court that by such 
moveable property, force or show of force or criminal intimidation any 
person has been dispossessed of any immoveable property, the Court 
may, if it thinks fit, when convicting such person or at any time mthin 
one month* from the date of the conviction, order the person dispos- 
sessed to be restored to the possession of the same. 

(2) No such order shall prejudice any right or interest to or in 

such immoveable property which any person may be able to establish in 
a civil suit. • 

(3) An order under this section may be made by any Court of 
appeal, confirmation, reference or revision. 

COMMENT. — Sections 517 to 521 dealt with movable property only ; 
section refers to immovable property. Where a person is deprived of ^ possession 
of immoveable property by (1) criminal force, or (2) show of force, or (8) criminal 
intimidation, he may be reinstated in possession by the Cpurt, when convicting the 
dispossessor of the offen^. There are two conditions precedent to the making of the 
order : (a) the dispossessor must be convicted ; and (ft) the dispossession should be 
under circumstances detayed in the section.* The order may be passed either at 
the time of the conviction or within one month of its date. It may be passed by the 
trial Court or by any Court of appeal, confirmatlmi, reference or revision. The 
aggrieved party may resort to a civil Court to have the order set aside. Section 145 
may be contrasted with this section. 

It will be noted that the section, says that the offence must be attended by 
criminal force, etc., not that criminal force, etc., must necessarily form an ingredient 
of the offence.* It is only when the actual use of criminal force leads to the dispos- 
session that an order can be made.* Where the complainant himself alleged that 
the hnnse was locked when the unlawful entry was effected, it could not be said that 


* Laaman Rangu, (1211) 85 Bom. 
258, 18 Bom. L. R. 181 ; ArunaelMa 
ThevaUt (1922) 44f Bfad. 182; S^uoe 
Wa*v. C. I. Meftfo9(ie27) 5 Ran. 588. 

* Ram €^handra Band v. JUyandria^ 
(1897) 25 Cdl. 484; isAon Chandra 
V. mna Noth, (1899) 27 Cal. 174; 
Ckunumm v. Bam Ldi^ (1908) 25 All. 
841 ; Tulaki Bam v. AJbrar Ahmads 

SB • 


(1915) 87 All. 654. 

* Mohini Mohan Chawdkry v. 
Harendra Chandra Chawdhry^ (1904) 
31 Cal. 691, 696, v.B. 

^ ^Narayan v. VisoQt, (1898) 28 
Bom. 494 ; Baidkaia PodUtoada^ (1902) 
26 Mad. 49; lahan Chandra v. Dina 
Naih, sup. ; Singh, (1927) 9 Lah. 
822. 
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ilie oltenoe of criminal trespass was attended by criminal force or show offeree or by 
criminal intimidation within the meaning o{ this section.^ Where a person is 
dispossessed of his Immoveable property in his absence, the offence committed hy the 
accused is not attended by criminal force or show of force within the meaning of 
this section and the person dispossessed cannot be restored to the possession of his 
property, under the provisions of this section.* 

U * Whenever a person is convicted.* — The phrase does not mean that the 
order about the possession of land must be made simultaenously with ^ conviction 
of the offence. This order is an independent order, and all that the section contem- 
plates is that the order can only be made on conviction of the offence.* , 

2, * Within one month.* — ^Any order made after one month is without juris- 
diction.^ * 

Sub-section (3). — This sub-section does not impose any time limit as in sub- 
section (/) within which a Court of appeal, conflnnation, reference or revision must 
act.* Where an order for restoratk^n of possession of immoveable property was 
passed by a Magistrate more than one month after the conviction of the accused 
under s. 447 of tho Penal Code, the High Court set aside the order and itself passed 
an order for the restoration of possession.* 


Procedure by 
police upon sei- 
zure of property 
taken under sec- 
tion 61 or stolen. 


523.* (7) The seizure by any police-officer of property taken 
under section 51, or sieged or suspected to have been 
stolen, or found under circumstances which create 
suspicion of the commission of any offence, shall be 
forthwith reported to a Magistrate, who shall make 
such ord6V as he thinks At respecting the disposal of 
such property or the delivery of such property to the person entitled to 
the possession thereof, or, if such person cannot be ascertained, respect- 
ing the custody and production of such property. 

(2) It the person so entitled is known, tlie Magistrate may ord^ 
Procedure where property to be delivered to him on such condi- 

the owner of pro- tions (if any) as the Magistrate thinks fit. If such 
perty seized un- person is unlmown, the Magistrate may detain it and 
shall, in such case, issue a proclamation specifying 
the articles of which such property consists, andt requiring any person 
who may have a claim thereto, to appear before him and establish his 
claim within six months from the date of such proclamation. 


* Horn CAand, [1039] Lah. 513. 

* Narain SifiA, [1041] Lah. 512; 
Narayana v. Muneppat [1048] Mad. 
000 . 

» • Nart^fon v. Visaji, (tSOS) 28 
Bom. 404, 400.' 


* 'AsAiwinikumar Das v. SAasAanka- 
moAan Boru, (1082) 59 Cal. 1153. 

* Fida Hussain v. Sarfaraz Husain^ 
(1038) 12 Pat. 787; Namdeo, [10881 
Nag. 454. 

* HiAai SingA, [1080] All. 


* Burma amendment. — ^In Burma, the following proviso was added to sub- 
section (/) by Act XI of 1041 — , ^ 

** Provided that any police officer, who has made a seizifre of cattle, pi^y, 
or rice or of a boat or any other buEcy article, may, pending the ordqr of the Magis- ' 
irate, deliver such cattle or article to afiy person who may appear to be entitled tp 
the possession of such rattle or article on his executing a bond Witlror without sureties 
to return or producse such cattle or article at a police-station whenever required.** 
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CSOMMENT.-— Under this section what the fiiagistrate has to consider la, 
who Is entitled to the possession of im^ierty whidb has been seized by the police. 
Where it is proved that the person fkom whose possession the property was^seized 
came by It dishonestly, the Magistrate may have to consider questions of title In 
order to determine the best right to possession. But where It appears that the 
police have seized property from a person who is not shown to have committed any 
offence in relation to that property, the Magistrate can only hold that that person 
is entitled to ppsseasion of the property.^ 

This section deals with three classes of property come to by the police : ( 1 ) 
property found on search of arrested person under s. 51 ; ( 2 ) property alleged or 
suspected to have been stolen ; and ( 8 ) property suspected to have been connected 
with an offence. The seizure m^st be reported to the Magistrate. Tte Magistrate 
is entitled to do one of three things : (a) he may pass an order regarding the di^iosal 
of the property ; or (5) deliver It to the person entitled to its possession subject to 
conditions, if any, imposed ; or (c) in his absence pass an order for its custody and 
production. In the last-mentioned case, the Magistrate may issue a proclamation 
requiring its owner to appear and establish his claim within six months. If no claim- 
ant so appears, the property may be placed either at the disposal of Government or 
be sold (s. 525). Where the property is subject to speedy and natural decay, and 
the owner is absent or unknown, or if its sale is more beneficial to its owner, or if its 
value is less than ten rupees, it may be sold immediately (s. 525). 

Section 523 needs to be dbtinguished from s. 517. The latter applies to all 
property produced before a Court in an inquiry or trial under a seandi-warrant 
issued by itself, while s. 523 applies to property not so produced, but still in the 
possession of the police who had seized it of their %wn motion, in the exercise of 
powers conferred on them by law, e.g. s. 51, 54, 165 or 166.* When one property 
is sent on to a Magistrate with a charge-sheet it is removed from the provisions of 
this section, and the Magistrate must then act under s. 517.* 

The discretion given by the section must be judicially exercised. In the 
absence of anything to show the title to the property, it should be ordered to be 
delivered to the person in whose possession it had been at t^c time of attachment.* 
The Magistrate does not decide the question of title, but merely decides the question 
of possession.* The real owner can assert his right in the civil Court.* 

Sub-section (2). — ^This sub-section provides for an inquiry only in the case 
where the person entitled to possession of property is unknown.^ 

524. (i) If no person within such pci iod establishes his claim to 
Procedure where property, and if the person in who^e possession 

no claimant ap- such property was found, is unable to show that it 

peam within six was legall}' acquired by him, such property sliall be 

months. |.|^g disposal of the Provincial Government, and 

may be sold under the orders of the Presidency Magistrate, District Magis- 
trate Of Sub-dtvisional Magistrate, or of a Magistrate of the first class 
empowered by the Provincial Government in this behalf. 


* Lakshmichand v. Gopikisan, (1035) 
33 Bom. L. R. 117, 60 Bom. 188. , 

* Ratanial Ratigiidha^ (1802) 17 Bom. 

748, 751. ' See, however, Likskman 

Oouind Nirgude* ( 1002 ) 26 Bom. 532, 
4 Bom. L. R. 270. 

* Kuppammai^ (lOOO) 20 Mod. 375, 
377. 


* Bahinu^ ( 1002 ) 5 Bom. L. R. 25; 
Kareppat (1014) 17 Bom. L. R. 79; 
Baha Ram, (1041) 17 Luck. 430. 

* JjfuHsensha v. MtahakHhat ( 1010 ) 
12 Bom. L. R. 282. 

* Tribhofwm Manekehand^ (1884) 0 
Bom. 181, D14. 

* SMeman, [1042] Kar. 72. 
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(2) * In the case of every order passed under this section, an appeal 
shall lie to the Court to which appeatt against sentences of the Court 
passing such order would lie. 

525. If the person entitled to the possession of such property is 
Power to sell unknown or absent and the property is subject to 
perishable pro- speedy and natural decay, or if the Magistrate to 
perty. whom its seizure is report^ is of opinion that its sale 

would be for the benefit of the owner, or that the value of such property 
is less than ten rupees the Magistrate may at any time direct it to be 
sold ; and the provisions of sections 528 and 524 shall, as nearly as may 
be practicable, apply to the nett proceeds ^f such sale. 


CHAPTER XLIV. 

Of the Transfeh of Crxminai. Cases. 

This Chapter refers to four classes of transfer : (1) Section 526 covers any 
inquiry or trial and the transfer may be by High Court to any other Court of equal 
or superior jurisdiction including the High Court itself. (2) Under s. 526A the 
High Court may, mi the application of the Advocate General, transfer any cose under 
s. 41(a) of the Army Act to itsej^ ; (8) the Provincial Government can, under s. 527, 
tranrfer any case from one province to another ; (4) under s. 528 a Sessions Judge 
may transfer to himself any case made over by him to an Assistant Sessions Judge ; 
and, similarly, a Chief Presidency Magistrate, District or Sub-divisional Magistrate 
may recall a case made over by him to a subordinate Magistrate and may either try 
it himself or transfer it to another Magistrate subordinate to him. 

The power to transfer a pending case hrom one Court to another appertains 
to the High Court also under s. 225 of the Government of India Act, 1985, and 
cL 29 of the Lietters Patent. The Code also contains other provisions dealing with 
transfer of cases, e.g. ss. 178, 191, 192, 846, 407 (2), 487 and 556. The Bombay 
High Court transferred to itselfa case pending in the CoUtt of the Resident at Aden,^ 
and transferred a case x>ending before one police patel to another.* 

526. (2) Whenever it is made to appear to the High Court : — 
High Court may M ^ impartial inquiry or trial 

tranter case or cannot be had in any Criminal Court subordinate 
itself try it. thereto, or 

(6) that some question of law of unusual difficulty is likely to 
arise, or 

(e) that a view of the place in or near which any offence hysi been 
committed may be required for the satisfactory inquiry into or trial of 
the siyne, or 

(d) that an order under this section will tend to the general con* 

venience of the parties or witnesses, or ' * * 

(e) that such an order^is expedient for the ends justice, or is 
required by any provision of this Code ; it may order— 

^ iUtmlfifs (1904) 7 Bom. D. R. * JDayal Kan^f (1908) 10 Bom. I.. 
104. R. 680. . 
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(<) that any offence be inquired into or tried by any Court not 
empowered under sections 177^to 184 (both inclusive)* but in other 
respecto competent to inquire into or try such offence ; 

(u) that any particular case^ or appeal* or classof cases orappeals, 
be transferred from a Criminid Court suTOrdinate to its authority to any 
other jmcdi Criminal Court of equal or superior jurisdiction 

(tit) that any particular case or appeal be transferred to and tried 
before itself; or 

(iv) that an accused person be committed for trial to itself or to a 
Court of S^sion. 

{2) When the High Court withdraws for trial before itself any case 
from any Court other than the Court of a Presidency M^strate* it shall, 
except as provided in section 267* observe in such triid the same pro- 
cedure which that Court would have observed if the case had not been 
so with^awn. 

(d) The High Court may act either on the report of the lower 
Court* or on the application of a party interested* or on its own initiative. 

(4) Every application for the exercise of the power conferred by 
this section sh^l be made by motion* which shall* except when the appli- 
cant is the Advocate General* be supported by affidavit or affirmation. 

(5) When an accused person m^es an application under this sec- 
tion. the High Court may direct him to execute a bond* with or without 
sureties* conditioned that he will* if so ordered, pay any amount which 
the High Court may under this section award by way of compensation to 
the person opposing the application. 

(6) Every accused person making any such application shall give 
Notice to Public ^ Public Prosecutor notice in writing of the 

Prosecutor of application* together with a copy of the grounds on 
application under which it is made ; and no order shall be made on the 
this section. merits of the application unless at least twenty-four 

hours have elapsed between the giving of such notice and the hearing of 
the application. 

(6A) Where any application for the exercise of the power confer- 
red by this section is dismissed* the High Court may* if it is of opinion 
that the application was frivolous or vexatious* order the applicant to 
pay by way of compensation to any person who has opposed the applica- 
tion such sum not exceeding two hundred and fifty rupees as it may con- 
sider proper in the circumstances of the case. 

(7) Nothing in this section shall be deemed to affect any order 
made under section 197. 


(5) If in any inquiry imder Chapter VIII or Chapter XVIII or in 
> Adjournment on any trial** any parfy interested intimates to the Court* 
application under at any Stage before the defence closes its case that 
this section. « intends Ip make an application under this section* 

the Court shall, u^n his executing* if so required* a bond without sureties* 
of an amounf not exceeding two hundred cupees* that he will make such 
application within a reasonable time tp be fixed by the Court* a^oum 
the case for sucka pbriod as will afford sidBcient time for the application 
to be made and an ord^ to be obtained thereon : 
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Provided that nothing herein contained shall require the Court to 
adjourn the case upon a second or subsequent intimation from the same 
party, or, where an adjournment under this sub-section has already been 
obtained by one of several accused,^ upon a subsequent intimation by any 
other accused. 

(9) Notwithstanding anything hereinbefore contained, o Judge pre-* 
siding in a Court of Session shall not be required to adjourn a trial under 
sub-section (S) if he is of opinion that the person notifying his intention 
of maJdng an application under this section has had a reasonable oppor- 
tunity of making such an application and has failed withoutf sufficient 
cause to take advantage of it. 

Escplanation , — Nothing contained in sub-section (9) or sub-section 
(ff) restricts the powers of a Court under section 844. 

(10) If, before the argument (if any) foi the admission of an appeal 
begins, or, in the case of an appeal admitted, before the argument for 
the appellant begins, any party interested intimates to the Court that he 
intends to make an application under this section, the Court shall, upon 
such party executing, if so required, a bond without sureties of an 
amount not exceeding two hundred rupees that he will make such appli- 
cation within a reasonable time to be fixed by the Court, postpone ^e 
appeal for such a period as wiU afford sufficient time for the application 
to be made and an order to be obtained thereon. 

COMMENT. — This section contains an important provision of law, and one 
that b firequently resorted to. It can be brought into action in any of three ways >— 

(1) The High Court can act stio motu ; 

(2) the lower C^urt may apply ; or 

(8) the party may apply, 

only when one or more of the following five conditions are fulfilled : — 

(а) a fSair and impartial inquiry or trial cannot be had ; 

(б) some question pf law of unusual difflcnilty b likely to arise ; 

(c) a view of the scene of offence is necessary ; 

(d) it will tend to the general convenience of the parties or witnesses ; 

(e) it b expedient for the ends of Justice. • 

It b the High Court alone that has Jurisdiction to transfer a case under the section. 
It may pass any of the following four orders : — 

(i) that any offence be inquired into or tried by a Court otherwise oompeteut 
thou^ not empowered under ss. 177 to 184 ; 

(ii) that any case or appeal be transferred to another criminal Court of equal 
or superior jurisdiction ; 

(Hi) that any case or appeal be transferred to itself ; or 

(iv) that an accused person be committed for trial to a Court of Session or 
to itself. » • 

« The High Court may order the applicant to execute a bond for the costs of 
the opponent ; and if the application b frivolous or vexatious, the costs of the 
opponent may be ordered to be paid by the applicant. 

The application for transfer dmuld be supported by an affidavit: and the 
Public Prosecutor b entitled to ha^ notice of it at- least twenty-fburdioufs ahead. 

As soon as the applicant notifies ^the trial Court of hi^ intention to move the 
High Court for transfer, the trial Court b bound to stay the* proceedings ; but 
it b not obligatory on the Court of Session to do so, if the Court If of qi^loa that 
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the applicant is giiUty of laches. In an application for transfer the Conrt duntld 
fhmish the applicant with a copy qf any report which the Court may receive from 
the subordinate Court from which it Is sought to transfer the case.* 

The Madras High Court has held that the order for transfer must operate from 
the date on whi<^ t^t order is passed and therefore any Court which continues to 
do any act alter the order is passed — even though a copy of the order has not been 
received by it — ^is acting without jurisdiction. A case pending before a Bench of 
Magistrates 'i^as ordered to be transferred to the Court of Stationary Sub-Magistrate. 
Before, however, that order had been communicated to the Bench Magistrate’s 
Court, th^case came up before the Bench and on the accused’s plea he was convicted 
and sentenced. It was held that the Bench Court, when it took up the ease of the 
accused and disposed of it, had no Jurisdiction to do so.* In a frill bendicase the 
Lahore High Court has held tilat an order staying friither proceedings in the lower 
Court on an application for transfer under this section, can only be deemed to take 
effect when it is communicated to the lower Court concerned and is not operative 
immediately it is made by the High Court so as to render null and void any proceed- 
ings taken between its making and its communication to the lower Court.* 

Sub-section (!)• — Clause (a). — As a rule the High Court is reluctant to inter- 
fere under the section. It demands the postulation of exceptional reasons befpre it 
elects to stand in the way of the progress of a pending trial. Yet in acting under 
cl. (a) what is required is not wither in fact a feir and impartial inquiry or 
trial ” cannot be had, but whether there Is ** a reasonable apprehension ” In the 
mind of the party about it. ** Of course it is not every apprehension of this sort 
that should be taken into consideration ; but where the appr^enslon Is of a reason- 
able character, there, notwithstanding that there may be no real bias in the matter, 
the feet of incidents having taken place calculated to raise such reasonable apprehen- 
sion ought to be a ground for allowing a transfer.”* ” The law. .has regard not 
so much perhaps to the motives which might be supposed to bias the Judge as to the 
susceptibilities of the litigating parties.”* The feet that the trying Magistrate 
Is the master of the complainant,* or is subordinate to the District Magistrate who 
has sanctioned the prosecution,* is no ground for a transfer. But the fSEUst tha tthe 
Blagistrate has, in a counter case brought by the accused on* the same fects, prejudiced ' 
the guilt of the accused,* or that the Magistrate has made up bis mind regarding 
aoaae,* or that he has interested himself by obtaininga settlement by the parties,^* 
or that he has examined witnesses for the complainant after nine o’clock at night in 
contravention of High Court Circular,^* or who Is subordinate as a revenue officer to 

* Dantodar Padmal, (1980) 88 Bom. 6 Lah. 896 ; Paqir Singhs (1928) 10 

L. R. 811. Lah. 223 ; Sikandar Ltd Ptirl, (1928) 

* Borai Chuder v. CemmUsioner, 10 Lah. 778. 

Ooiaemnund MunicipidUyf [1988] Mad. * Per Lush, J., in Serjeant v. Dale, 

1008. (1877) 2 Q. B. D. 558, 587. 

* Mahammod Hussain, [1948] Lah. * Basapa, (1884) 9 Bom. 172. 

881, r.B. * SariOji Bustomji, (1941) 48 Bom. 

* Dupeyrm v. Driver, (1896) 28 L. R. 518. 

Cal. 495, 498 ; Legal Remembrancer * Rangasami Oaundan, (1906) Ml* 

V. Bhairdb Chandra ChudeerbuBy, (1897) Idad. 288 ; Sinnai Oaundan, (1897) 20 
^lSCsX.*m%BakluBirmhv. KaU Prasad, Mad. 888 . 

( 1900 ) 28 Cal. 297u KM €^haTan Ohose, * Harisehandra, (1907) 10 Bom. 

(1908) 88 CaL 1188; Pmdurang Chvind, L. R. 201. 

(1900) 2 Bom^ L. R. 755, 25 Bom. 179 ; MuwJJat Husain v, Muhaumad 

Farasand AH v. Hanunum Prasad, (1896) Yaqidk, (1925) 47 All. 411. 

10 AU. 64; Ram Kishan Das, (1912) * » Shamshad AU Khan v. Maharnm 

85 All. 5 ; Jaggan, (1914) 86 All. 280 ; mad Amin MChan, (1982) 14 Lah. 201. 
Amar Singh v. Sadhu Sis^, (1025) 
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the Mamlatdar on whose lepoit the case is instituted,’^ is a sufficient ground. 

If good grounds for a transfer are made^nit, the Court ought not to reftise 
it merely hecause the case has reached an advanced stage or because the transfer 
may entail expense and trouble to all concerned.* 

Glauae (11)— 1. * Case.* — This term means a case whidi is pending before a 

Court of competent jurisdiction to receive and try it.* It does not include a transfer 
apfdication,* or a proceeding under s. 145 ;* Proceedings under Chapter VIII and 
XVIIl are included in the term. ^ 

2. * Equal. . . .Jurisdiction.* — The High Court can transfer a case from the 
file of the Chief Presidency Magistrate to that of another Presidency Magistrate.* 

Sub-section (6A). — The word person includes Provincial Government, and 
therefore the Provincial Government opposltog the application is entitled to recover 
its oosts.^ 

Sub-section (8). — Magistrate is bound to postpone the hearing of a case 
for the purpose of enabling a party to apply to a High Court for a transfer,* and 
his refhsal to do so renders the subsequent proceedings voidable,* if not void.^* 
In passing orders the Magistrate has no power to direct the petitioner to pay the 
costs of the day to the prosecution.^^ 

3. ‘ Inquiry, .or in any trial.* — ^These words are intended to apply to those 
inquiries or trials which are specially referred to in the'cnrlier portion of the Code.'* 

According to tlie Madras High Court a trial ** is over before the judgment 
is pronounced, and the pronouncing of Judgment is no part of the trial.'* The 
Calcutta High Court has held that the word ‘ trial ' includes the judgment, and 
the refusal by a Magistrate to gjfant an adjournment notice of transfer after the 
close of the cases of both sides but before the arguments arc heard and the judgment 
is delivered, on the ground that the trial is at an end, is erroneous.'* The Lahore 
High Court has held that the intimation which is contemplated under this sub-section 
must be made before the close of the defence. Where an application of transfer 
was made after the judgment had been written and signed but was to be pronouncccl 
by the Magistrate’s successor, it was held that as soon as the Magistrate had signed 
the judgment he had delivered it within the meaning of s. 860(3) and the trial was 
over.'* 


4. ^Accused. * — ^The word accused *’ in the proviso to this sub-section applies 
to the accused as a whole. If, therefore, adjournments for transfer are already 
granted on the application of some of the accused, the Court is not bound to grant 
further adjournment on the application of the remainii^ accused who had not 


' Adambhai Abduliabhai, (1942) 44 
Bom. L. R. 768. 

* Sikandar Lai Pun', (1928) 10 Lah. 

778. , 

* Mongol Tekehondy (1886) 10 Bom. 
274, following Peary Loll Mozoomdar 
V. JBComol Kishore Daasia^ (1880) 6 

. Cal. 80. 

Mtduxmmad Shar^ v. Rai Hari 
ProBod Lai, (1025) 5 Pat. 229. 

* LokaMakian v. Kali Singh, (1927) 
6 Pat. 558. 

* Venkaieawara Sosbi, (1011) % 85 
Mad. 789. 

. * Krnmer Sen, (1929) 52 All. 268,* 
CMraa^i Lai, (1927) 0 Lah. 537; 


Gayitri Prosunno Ghosal, (1888) 15 

Cal. 455. But see Virasami, (1896) 
19 Mad. 875, 879. 

* Kali Charon Ghose, (1006) 88 
Cal. 1183, 1187. 

'* Surai Lali Chowdhry, (1002) 20 
Cal. 211. • 

" Venkaiarama Chetti, [1942jMad. 
661. 

** il/tfhaiftinad Sltarif v. Rai Hari 
Prasad Lai, sup. 

'* Public Proceemar v. ChoekaSng^ 
Antbalam, (1928) 52 Mad. 855, 857. 

M Sha, (l»8ll 99 CaL 478. 

» Gian Sin^ y. Amar GiMgft. [1088] 
Lah. 507. 
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joUied in the prior applications of the other accused.^ 

Affidavit. — An aocsused perso^ is competent to make an affidavit in support 
of his application for tfansfer.* 

Re-tranafer. — ^Where a High Court transfers a case from a Court subordinate 
to a District Magistrate to the Court of a District Magistrate, the latter is expected 
to try the case himself unless the order of transfer permits him to re-transfer the case 
to a Magistrate subordinate to him. 'Where, however, a case is transferred from the 
Court of one District Magistrate to that of another the latter can transfer the case to 
any Magistrate subordinate to him and competent to try it.* 

526A. (I) Where any person subject to the Naval Piscipline Act 
High Court to (other than a person to whom that Act applies by 
tmniSer for trial virtue of the •Indian Navy (Discipline) Act, 1984) 
to itself in certain or to tne Army Act or to the Air Force Act is accus- 
ed of any offence such as is referred to in proviso (a) 
to section 41 of the Army Act, the Advocate General shall, if so instruct- 
ed by the competent authority, apply to the High Court forthecommit- 
tal or transfer of the case to the High Court and thereupon the High 
Court shall order that the case be committed for trial to or be transferred 
to itself and shall thereafter proceed to try the case by jury. * 

(2) The Central Government may, by notification in the Official 
Gazette, declare any officer to be the competent authority for the purpose 
of issuing instructions undei sub-section (i) in r^ard to any class of 
cases specified in the notification. 


527- (I) The Provincial Government may, by notification in the 
Power of Pro- Official Gazette, direct the transfer of any particular 
vincial Government case or appeal from one High Court to another 
to transfer cases High Court, or from any Ciiminal Court subordinate 
and appeals. to one High Court, to any other Criminal Court of 

equal or superior jurisdiction subordinate to another High Court, 
whenever' it appears to it that such transfer wilj promote the ends of 
justice, or tend to the general convenience of parties or witnesses : 

Provided that no case or appeal shall be transferred to a High Court 
or other Court in another Province without the consent of the P^vincial 
Government of that Province. 

(2) The Court to which such case or appeal is transferred shall 
deal with the same as if it had been originally instituted in, or presented 
to, such Court. 


Sessions Judge Scssfons Judge may withdraw 

may withdn^ any case from, or recall any case which he has made 
cases feom Assis- over to, any ^sistant Sessions Judge subordinate to 
tantSessionsJudge. hJxn. 

1(2) Any Chief il^sidency !Magistrate, District Magistrate or Sub;^ 
District or Sub- divisional Magistrate may withdraw any case MST 
divisional Magi6- or recall wy case which he has made over to, any 
tiafte may withdraw Magistrate subordinate to him, and may inquire into 
or ^ such case himself, or refer it for inquiry or trial 


or refer eases. 


1 PeOmi Lai. (1Q81) 12 Lah. 668. U68; SMKma. (1889) 12 Mad. 451. 

• Qhaiam MvAmmad, (1928) 8 Lah. • Makg Prasad, (1897) 19 All. 249 ; 
46. 3ee, contra, JfoSm, (1910) 88 All. Gaoind Sdhain (1014) 87 AIL 20. 



TfiB CBnflKAt. FROCEDURE CODE. 


fCBAF. SUVA. 


894 

to any other such Magistrate competent to inquire into or try the same. 

Power to autho- (3) The Provincial Ck>vemment may authorize 

rise District Magis- the District Magistrate to withdraw from any Magis- 
trate to withdraw irate subordinate to him either such classes of cases as 
classes of cases. thinks proper^ or particular classes of cases. 

{ 4 ) Any Magistrate may recall any case made over by him under 
section 192, sub-section (2), to any other Magistrate and may inquire 
into or try such case himselfr 

(d) A Magistrate making an order under this section shall record 
in writing his reasons for making the same. 

(d) The head of a village under the Madras Village-police Regula- 
tion, 1816, or the Madras Village-policb Regulation, 1821, is a Magistrate 
for the purposes of this section. 

COMMENT. — The powers given by this section are very large, and for the 
very reason they should be most carefully exercised. Magistrates of the Distiict 
should use the extensive discretion given them to divert the course of procedure 
from its ordinaiy channel, only when it is absolutely necessary for the Intererts 
of justice that they should doso.^ 

When a case is once transfeired by a Sub*diviaional Magistrate, it is not open 
to the District Magistrate to re-transfer it ;* though he can transto a case which 
the Sub-divisional Magistrate has previously refused to transfer.* Where a District 
Magistrate transfers a case to a Magistrate subordinate to him and also subordinate 
to the Sub-divisional Magistrate, it is not competent to the Sub-divisional Magistrate 
to re-transfer the case to his own gle.* 

Sub-aectlon (2). — It is not incumbent that a party should go first to theChief 
Presidency Magistrate under this sub-section before applying to the High Courtfor 
a transfer of the case under s. 526.* 

Sub-aectlon (5). — An order of transfer, without notice to the complainants or 
the accused^ and without record of reasons, is not Illegal but merdy iifegdlar and 
not invalid* 

Notice. — ^It is imper|itive that notice must be given to the other side before 
a transfer is ordered.* 


CHAPTER XLIVA. 

Supplementary provisions relating to European anb 
Indian British subjects^ and others. 

Tbbbb were at first special provisions for the trial of European and American 
offenders in the Code. A committee was appointed to abolish racial distinction. 
On the recommendaticms made by the Committee, the radai distinctions have been 
largely removed. The subject is dealt with in Chapter XXXIII, whidi applies 

• 

^ Umrao Singh v. FMr Chand, * ChaUuniya v« Asra/migo, [1986] 

(Ssbl) 8 All. 749, 751. Nag. 87. 

* MiaghuniMa Pandaram, (1902) 26 * Kamni Begam, (1988] All. 788. 

Mad. 180. * Vmrao Swgh PaMr Chapd^ 

* Amtfeoppa SeUhwrm v. Qooinda^ sup.) TtaecBa Shekdar^ (1882) 8 Cbl. 
mottmy KmMuat, (1016) 40 Bfad. 701. 898; StuioMo, (1896) 2R Bom. 549; 

* Sheikh Muhammad Akhar, (1024) Haan^i Sakharam, (1018) 21 Bom. 

4f All. 288. * D. R. 276, But IM 0^ AH v« 

7 Shamdaaani (No, 2)", ^ (1980) 82 Muhammad Din^ (19w) 6 Lah. 541 ; 
Bom. L. R. 1128, 54 Bom. 558. Gooinda Swain, (1922) 2 Pllt. 8M 
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to plaoeo oaMde presldency^towns. That Chapter places European and Indian 
Britldisttbjeotsona par, and oontato detailed provisions for thdr trial* The present 
Chapter contains provirioas supplenientaiy to those that have gone before. It 
applies to European and Indian British subjects in presidency-towns, and to 
Europeans (other than European British subjects) cht Americans throughout British 
India. The status of the accused has to be asserted and proved before the idaglstrate. 
If the Magistrate rejects the claim and commits the accused to the Court of Session, 
the claim can be repeated before the latter Court. If the Magistrate rejects the 
claim and proceeds to try the case himself, the claim can form a ground of appeal 
if the tripl ends in conviction (s. 528A). If surii a person does not make the claim 
as to his status, it is deemed to have been waived (s. 528B). If a person not possessing 
a special status is treated and tried as hgving the status the trial is not on that account 
invalid (s. 528C). Except as^rovided in the Code, all Acts conferring jurisdiction 
on Magistrates and Courts to try offenders shall be meant to refer also to persons 
of the status described In this Chapter (s. 528D). 

There are other provisions in the Code which refer specially to European British 
subjects. No Magistrate of the second or third class can try them for offences 
punishable otherwise than with fine not exceeding Rs. 50 (s. 20A). Siinllarl;^, 
no other Magistrate of the first class or District Magistrate can pass on them sentences 
other than imprisonment extending to two years or fine up to Rs. 1,000 or both ; 
and no Court of Session can pass any sentence other than death, penal servitude, 
imprisonment, fine, or both (s. 84A). 

The constitution of jurors or assessors is special in this class of case. In [the 
ease of a trial by jury of a European or an Indian British subject, a majority of the 
Jurors shall be Europeans and Americans or Indians, if it is demanded before the 
first juror is called. Where a European (other than Eui^ean British subject) 
or an American is concerned, a majority of the Jurors shall be Europeans or Americana 
(ss. 275 and 826). Similarly, where the trial is by assessors, the accused can demand 
that all the assessors shall be members of this or their own status (s. 284A). Where 
persons of the above different communities are put up together jointly, they may be 
tried jointly ; but if they object, they can be tried separately (s. 285A). 

There is one more provision in fevour of European British subjects. Any 
Wigh Court establiriied by Letters Patent can exercise powers under s. 491 in their 
case within audi territories, over and above the limits of its appellate criminal 
jurisdiction, as the Cenfeal Government may direct (s. 491A). 

To sum up, there are three distinct kinds of claims dealt with in these Chapters. 
First, a claim to be dealt with according to the provisions of Chapter XXXIII ; 
secondly, a to be dealt with under ss. 528A, 528B ; and, thirdly, a farther 

<daimto be tried by a majority of his own people as jurors under s. 275 or by assessors 
of his own people under s. 284A.^ Under this Chapter the accused may claim 
the status of a European British subject with a view to a limited sentence or with a 
vtow to the ri^t, conferred by s. 275, of claiming a European majority on the jury.* 

^528A. (i) Where, in any case to which the provisions of Chapter 
Pfooedure of XXXIII do not apply, any person claims to be dgJfc 
claim of a perron with as an European or Indian British subJecC^^or 
^ where any person claims to be dealt with as an Euro- 

Indian Brnrh BuV peon (other than an European British subject) or an 

ject, or Euro- American, he shalUstate the grounds .of such claim 

pean or American, to the Ma^tratp before whom he is brought for the 

* Hareftdra * Chandra Chakraoariy, * fiforKfidsfe, (1924) 52 CaL 847, 
(1924) 51 Cal. 980. 858* 
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purpose of the inquiry or trial ; and such Ma^strate shall inquire into 
the truth of such statement and allow the person making it a reasonable 
time within which to prove that it is true, and shall then decide whether 
he is or is not an European British subject or an Indian British subject, 
or an European or an American, as the case may be, and shidl deal with 
him accordingly. 

( 2 ) When any such claim is rejected by the Magistrate and the 
person by whom it was made is committed by the Magistrate for trial 
before the Court of Session, and such person repeats the claim before 
such Court, such Court shall, after such further inquiry, if any, as it 
thinks fit, decide the claim, and shall deal with such person accoraingly. 

(3) When any Court before which any person is tried rejects any 
such claim as aforesaid the decision shall form a ground of appeal firom 
the sentence or order passed in such trial. 

COMMENT. — Sub-section (1). — ^This sub-section expressly takes cases, to 
which Chapter XXXIII applies, out of its scope. It provides that such a claim 
must be put forward by the claimant stating the grounds of such claim to the 
Magistrate before whom lie is brought for the purpose of the inquiry or trial, and 
also lays down that such Magistrate shall hold an inquiry and decide whether the 
claimant has established his status, and shall deal with hiui accordingly. Broadly 
stated, this sub-section is applicable to all cases before all Magistrates either in 
presidency-towns or in the mufassal, to which the special provisions of Chapter 
XXXIII do not apply.^ The claim must, however, be made before the trial or 
inquiry has actually commenced.* o * 

Sub- section (2). — This sub-section contemplates such oases only in which 
the Magistrate commits the claimant for trial to the Court of Session after rejection 
of the claim, in which cases the claimant, whose claim has been rejected by the 
Magistrate and who has thereafter been committed to the Court of Session, may 
repeat his claim there, and the said Court shall, after such farther inquiry, if any, 
as it thinks fit, decide the claim and shall deal with such person accordingly.” 

Sub-section (3). — This sub-section applies to all Courts in which trials (not 
inquiries) are held of the claimant after rejection of his claim, and it states that 
the decision on such claim shall form a ground of appeal hrqm the sentence or order 
passed in such trial.” 

528B. If in any such case an European or Indian British subject or 
an European (other than an European British sub- 
American does not claim to be dealt with 
as such by the Magistrate before whom he is tried 
or by whom he is committed, or if, when such claim has been made 
before and rejected by the committing Magistrate, it is not repeated 
before the Court to which such person is committed, he shall be held to 
relinquished his right to be dealt with as an European Briush 
sobjbet or an Indian British subject, or an European or an American, 
as the case may be, and shall not assert it in^any subsequent stage of the 
case. • 

* Harendra Chandra Chakravar^t * Hatdndra Chandra Chdkfaoarty^ 

(1924) 61 Cal. 080, 988. « sup. 

* Carmen v. O^Brien, (10S7) 54 Cal. « Ihid. 

1041. 



^ 8BG8. 528A-520.] mUEBOUXiAB PBOCEEDINOS. 807 

GOBfM£NT.~Thi8 sectioa de^ with the case of a pencm whose case has 
reached either the appellate stagp cur the trial in the Court to which he Ihs been 
committed.^ 

The Calcutta High Court has held that it is not precluded from dealing in 
revision with the case of a European British subject cxmvicted by a Court chi tlie 
ground that he did not claim to be dealt with as a European British subjecst by 
the Blagistrate before whom he was tried.* The Bombay High Court has held to 
the csontraiy.* And so has the Madras High Court.* 

528C. Where a person, not beii^ an European British subject, is 
Trial* of person dealt with as an European British subject or, not 
as belon^g to beii^ an Indian British subject* is dealt with as an 
class to ^ch he Indian British subject or, not being an European 
does not belong. (other than an European British subject) or Ame- 
rican, is dealt with as an European or American, and such person does 
not object, the inquiry, commitment, trial, or sentence, as the case may 
be, shall not, by reason of such dealing, be invalid. 

528D. (2) Unless there is something repugnant in the context, aU 
Application of enactments made by the Central L^slature Airhich 
Acts conferring confer on Magistrates or on the Court of Session 
jurisdiction on jurisdiction over offences shall be deemed to apply to 
Magistrate ^ or European British subjects, although such persons 
Courts of Session. expressly referred to therein. 

(2) Nothing in this section sh^ be deemed to authorize any Court 
to exceed the limits prescribed by this Ccide as to the amount of punish- 
ment which it may inflict on an European British subject or to confer 
jurisdiction on any Magistrate of the second or third class for the trial of 
such subjects. 


j 

CHAPTER XLV. 
•Of Irreoulab Proceedings. 


Irrcgu lar it i 68 529. If any Magistrate not empowered by law 

^ following things, namely: — 

fogs. “ (a) to issue a search-warrant under section 98 ; 

(6) to order, under section 155, the police to 

investigate an offence; 

(c) to hold an inquest under section 176; 

(d) to issue process, under section 186, for the apprehension of a 
pdraon within the local limits of his jurisdiction who Ims committedap 
offence outside such limits; 

(e) to tdke GOgnizancp of an offence under section 190, sub-sec- 
tlon (i), clause (a) or clause (b) ; 

(/) ,to transfer a case under section 192 ; 


1 Cknrmen Va (1927) 54 Cal. * Orant, (1888) 12 Bom. 561. 

1041. * BMngUm, [1987] Mad. 889. 

• H. G. Bolton, (1982) 60 Cal. 676. 
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(g) to tender a pardon under section 887 or section 888 ; 

(h) to sell property under section 584 or section 525 ; or 

(i) to withdraw a case and try it himself under section 528 ; 
erroneously in good faith does that thing, his proceedings shall not be 
set aside merely on the ground of his not being so empowered. 

COMMENT. — ^This section cures nine kinds of. irregularities, provided they 
are caused erroneously and in good faith. A further qualification is implied, though 
it is not expressly stated in the section, viz. they should not occasioif a failure of 
Justice.^ The section deals with acts done by a Magistrate in no way empowered 
by law to do those acts : it has no reference to a Magistrate empowered otherwise 
under the Act to do an act but not possessing Jurisdiction over the offence.* 

Clause (f). — Transfer of a case.* ** 

Clause (g). — ^Tender of pardon.* 


Irregularities 
which vitiate pro- 
ceedings. 


530. If any Magistrate, not being empowered 
bylaw in this behalf, does any of the following things, 
namely : — 

(а) attaches and sells property under section 88 ; 

(б) issues a search-warrant for a letter, parcel or other thing in 
the Post Office, or a telejgram in the Telegraph Department ; 

demands security to keep the peace ; 
demands security for go^ behaviour ; 

discharges a person lawfully bound to be of good behaviour ; 
cancels a bond to Jkeep the peace ; 
makes an order under section 188 as to a local nuisance ; 
prohibits, under section 148, the repetition or continuance of 
nuisance ; 

issues an order under section 144; 
makes an order under Chapter XII; 

takes cognizance, under s. 190, sub-section (i), clause (c), 
an offence ; * 

(l) passes a sentence, under section 840, on proceedings recorded 

another Magistrate ; ^ 

(m) calls, under section 485, for proceedings; 

(n) makes an order for maintenance; 
revises, under section 515, an order passed under section 514 ; 
tries an offender; 
tries an offender summarily ; or 
decides an appeal ; 


of 

by 


(d) 

(e) 

(A) 

public 

<*) 

(i) 


(0) 

(p) 

(1) 
(r) 


his proceedings shall be void. 


COMMENT.- 7 -Tliia Mction enumerates eighteen kinds of irregularities which 
nder proceedings void. Xo question of error or good fhitb arises here. In ^kher 
they are illegalities which vitiate the proceedings. Such proceedings have 
no existence in point of law : they need not be set aside by a supedor Court.* Thia 
nieans, the Bf^istrate has no Initial jurisdiction to Vy. e • 


* loKf Chandra Chanda Chaadhury, (IflOS) 86 Cal. 868 ; Btdtu HaaanaU, 

flSll) 80 Cal. 118, 127. (1828) 80 Bom. L. B. 053. 

* CMdda, (1887) 20 All. 40, 41. * * Chidda, sup. . . 

* Kithori Lai Boy v. Srinm Boy, * Uiuein Gaibu, (1884) 8 Bom. 

(1008) 88 Cal. 870; JOasarath Bai, 807; Mdul Ghani. (1802) 28 OU. 412. 
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GIaii88 (J). — ^Thls dauie refen to a case where a Magistrate is not oompetentp 
by virtue of the position he holds or powers vested in him, to tiy a case of the 
chaiBoter referred to in s. 145.^ ^ 

531. "No finding, sentence or order^^of any Criminal Court ahaU 
Preoecdinos in ^ aside merely on the ground that the inquiry, 

other proceeding in the course of which 
it was arrived at or passed, took place in a wrong 
sessions division, district, sub-division or other local area,* unless it 
appears tUat such error has in fact occasioned a failure of justice. 

GOlllfMENT. — The object of ss. 631 to 688 is to uphold in most cases the 
orders passed by criminal Courts which lacked local jurisdiction or which had com- 
mitted illegalities or irregularities unless failure of Justice has been occasioned or is 
likely to be occasioned thereb^^i* 

It will be observed that the key-note of this and the fotlowiag sections Is **lhilure 
of Justice.*** Section 682 refiers to personal disability irrespective of the area of 
jurisdiction. 

This section applies solely to coses in which there is no jurisdiction by reason of 
the inquliy, trial or other proceeding being held in the wrong local area ; but the 
foUovdng section seems to refer to cases in which the Magistrate is competent to 
deal with the offences as having taken place within the local limits of his jurisdiction, 
but has no power to commit them to the High Court or Court of Session either because 
he is only a second class Magistrate or for some reason other than that of local 
jurisdiction.* Sections 177, 170, 180, 181 and 183 should be read with this section. 
The manifest Intention of tills section is to provide against the contingency of a 
flndii^, sentence or order, regularly passed by «a Court in the case of an offence 
committed outside its local area, being set aside when no feilure of justice has taken 
place.* 

1. * Order.* — ^That is, for eximple, an order of a Magistrate committing a 
case to the Court of Session.* 

2. * Sessions division, district, sub-dlvlsion or otiier local area * means 
those to which the Criminal Procedure Code applies. They have no reference to local 
area, etc., in a foreign country or in a portion of the Biltlsh Empire to which the 
Code has no application.’ 

Gases. — ^Where an appeal was presented at the right place but was heard by 
the presiding Judge at a j^lace where he had no criminaJ Jurisdiction, the irregularity 
was cured under this section.* A commitment made by a Magistrate having no 
local jurisdiction to a Sessions Court which also has no jurisdiction is bad ; and 
cannot be cured by the transfer of the case to a Court having jurisdiction.* 


* Rqf Mohan Roy Chowdhury v. 
Proounno Chandra Chaitaji^ (1001) 5 
C. W. N. 080. 

• Aeharaja Singhs (1030) 15 Pat. 
418; Faxal Ardm, (1804) 17 All. 86, 
88, vts. ; Huacn Abdul Rahimant (1018) 
10 Bom. L. R. 84. 

* Qanapalhy ChHty, (1010) 42 Mad. 
ffOl, 708 ; Lalii Chandra Chanda 
dhdry^ (1011) 80 tfal. 110, 127; Ritju 
MarwaH, (1021) 44 All. 167, 160. 

• Jftmeo fngle, (1801) 10 Bom. 200; 
Aimaramt (1000) 2 Bom. L. R. 804; 
Rayan Kufti, (4008) 20 Mad. (MO, 
648. 


* Doraiswamy MudalU (1000) 80 

a Bom. 812; Jama 
Ingle^ sup. ; Atmaram^ sup. ; Ram Dei^ 
(1800) 18 All. 850. 

’ Bichitranund Rasa v. Bhugnti 
Perai, (1880) 10 Cal. 007, 070. ' 

* Faxal Azim, sup. 

* Axsiattam SeasionM Judge^ North 
Areot V. Ramamntal, (1011) 00 Mod. 
88*^. But, see fSanapaihy Chefty, (1010) 
42 Mod. 701, where such a conirnit- 
• inent to the High Court Sessions was 
held good. See also Rain Dti^ sup. 
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vniBu imgular 532. (1) If any Magistrate or other authority 

may purporting to exercise powers duly oonfenred, whid^ 
were not so conferrea, conunits as accused person 
for trial before a Court of Session or High Court, the Court to Which 
the cornmitment is made may, after perusal of the proceedings, accept 
the commitment if it considers that the accused Iw not been injured 
thereby, luiless during the inqui^ and before the order of commitment, 
objection was made on behalf either of the accused or of tbe prosecu- 
tion to the jurisdiction of such Magistrate or other authority. 

(2) If such Court considers that the accused was injured, or if 
such objection was so made, it shall ^uash the commitment and direct 
a fresh inquiry by a competent Magistrate. 

COMMENT.^ — commitiiient made by a qualified BCagiatiate (s. 206) can 
be quashed by the High Court alone, and only on a point of law (s. 215).^ A com* 
mitment made by an unqualified Magistrate will be accepted, except on two grounds z 
(1) that the accused has been injured thereby, (2) that the accused had objected 
to the jurisdiction of the Magistrate before the order of commitment was made.* 
Under any of these two circumatanoes, the commitment will be quashed and a fresh 
inquiry directed before a competent Magistrate. 

When a trial is once had upon such a commitment, it cannot be attacked in 
appeal from the result of the trial.* 

533. (J) If any Court, before which a confession or other state- 
N on -compliance ment of an accused person recorded or purportii^ 
with provisions of to be recorded under section 164 or section 864 is 
section 164 or 864. tendered or has been received in evidence, finds 
that any of the provisions of either of suen sections have not been com- 

S lied with by the Magistrate recording the statement, it shall take evi«> 
encq that such person duly made the statement recorded ; and, not- 
withstanding anythinj^ contained in the Indian Evidence Act, 1872, 
section 91, such statement shall be admitted if the error has not injured 
the accused as to his defence on the merits. 

(2) The provisions of this section apply to Courts of Appeal, 
Reference and Revision. 


COMMENT. — Owing to the extremely delicate nature of statements and 
confessions, the law has deliberately hedged salqtaiy safeguards (ss. 164 and 864) 
round them. Non-observance of those lequiiements may result in having the 
statements or confessions ruled out of evidence. This section has, however, been 
enacted in order that technicalities may not succeed in defeating the ends of justice. 


This section cures the irregularity where a cemfession is made in one lan g uage 


and recorded in another.* 

* Madhao Lamnan^ (1918) 20 Bom. 
L. R. 607, 48 Bom. 147. 

* A Marion, (1864) 0 Bom. 288, 
296 ; James Ingle, (1891) 16 Bom. 200; 
AM Reddi, (1894) 17 Mad. 402 ; H. 6. 
TOak, (1898) 22 Bom. 112. 

* Dilan Singk, (1912) 40 Cal. 860; 
Nga Wa Ogi, (1926) 8 Ran. 56. 


* Deo Dot, (1922) 45 All. 166; 
Visragn BMiji, ^SAS) 21 Bom. 486 ; 
BagHhu, (1898) 28 Bdm. 221 ; LolehMd, 
(1891) 18 Cal. 549 ; Sagdl Samba Sajao, 
(1898) 21 Cal. 642. See,* contra, Nil- 
modhttb Miner, (1886) 16 Cal. 695, 
7.B. ; Vifon, (1866) 9 Mad. 224. 
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Omission to give 934* An onusftion to infonn under aectdoli 447 
infomation under any persq|i of his rights under Chapter XXXUI 
section 4«r. shul not affect the yalidity of any proceeding* 

535. (J) No finding or sentence pronounced or passed shall be 
Effect of omis- deemed invalid merely on the grouna thatno charge 
rion to prspare was framed, unless, in the opinion of the Court of 
appeal or revision, a failure of justice has in fact 
bemi occasioned thereby. 

(2) If the Court of appeal or revision thinks that a failure of jus-- 
tice has been occasioned by an omission to frame a chai^ge, it shall 
c«der that a charge be finuned,^and that the trial be recommended 
from the point immediately aft^ the framing of the charge. 

COMMENT. — Omlasloii to frame a chaige (a. 810 or 254) will bea ground 
fbrare-tiial, ifit has occasioned a feihire of Justice.^ The phiase merely on 
the ground that no chaige was framed ** means a case where the offence befog a 
petty one and the evidence being feirly taken, the Ckrart framed no riiaige at alL* 
Trial ^ jury of 536. (1) If an offence triable with the aid of 

triable with assessors is tried by a jury, the trial shall not on 
* that ground only be invalid. 

(2) If an offence triable by a jury is tried with the aid of assessors. 
Trial with asses- trial shall not on that ground only he invalid, 

sors of offence tri- unless the objection is taken before the Court 
ablebyjuiy. records its finding. 

COMMENT. — This section oovers two kinds of irregularities in the mode 
of trial. If a case triable with the aid of assessors is tried by a Jury, then the accused 
is not damnified because he gets the privilege of a better form of trial.* But the 
accused does not thereby get a right to appeal on facts.* In a later case the Calcutta 
High Court has held that an appeal will lie on a matter of fact as well.* 

Where, however, the reverse is the case, the accused has the right to object, 
provided his objection is taken before the Court records 48 finding.* A trial which 
ought to have been held entirely with the aid of a Jury but was held in part with 
theaidof assessors is not illegal, if no objection to the procedure was taken in the 
trial Court.^ The Court can, in a case tried with the aid of assessors, convict the 
accused of a minor offence though it were triable by a Jury.* 


Finding or sen- 537. Subject to the provisions hereinbefore 

*fbi?bv*TOtfS^of contained, no finding, sentence or order passed by a 
error or on^ion Court of competent jurisdiction^ shall be reversed 
in cbaijge or other or altered under Chapter XXVII or on appeal or 
peooteding^ revision on account — . 


* Gkrefti, (1880) 8 All. 129 ; Madhab 
Chanda Saha, (1926) 53 Cal. 788. 

8 SUa Ahir, (1912) 40 Cal. 168, 
171. 

■ Jeyram HarWuxi, (1899) 28 Bom. 
696, 1 Bom. L. R. 114 ; Morning, 
(1909) 88 Bom. 11 Bom. L. 

850 ; SuHa Kurmi, (1898) 25 Cal. 555. 

« PoAhuahanhar, (1901) 25 Bom. 
680, 8 Bom. I*. R. 279, v.b. ; Ekabbar 
MemOal, [19871 2X>a. 815, See, contra, 
MMtn thunder Bat, (1878) 8 Col. 


765; see also the differing judgments 
of Benson and Bhashyam Ayyangar, 
JJ., in PaUihadan Unmaru, (19^> 
26 Mad. 248. 

* Qolak Biharee Takai, [1988] 1 
Cal. 200. 

* Qanapathi Vannianar, (1900) 2a 
Mad. 682 ; Sakkawai, [1987J Nag.. 
277. 

* Sakhamaf. ibid. 

* Chan^ouda, (1920) 22 Bom. 

R. 1241, 45 Bom. 6t9. 
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(a) of any error, omission or irregularity in the complaint, sum* 
mons, warrant, charge, proclamation, or^r, judgment or other proceed* 
ings before or during tnal or in any inquiry or other proceedings under 
this Code, or 

(b) [Omitted a. 184 of Act XVIII of 1923.} 

(c) of the omission to revise any list of jurors or assessors in accord- 
ance with section 824, or ^ 

^ (d) of any misdirection in any charge to a jury unless such error, 
omission, irregularity, or misdirection has in fact occasioned a failure 
of justice.* ^ 

. Sitptanation. — In determining whether any error, omission or 
irregularity in any proceeding under tfiis Code«has occasioned a failure of 
justice, the Court shall have regard to the fact whether the objection 
eould and should have been rais^ at an earlier stage in the proce^ings. 

4 [Illustration. Omitted by s. 148 of Act XVIII of 1923.] 

* COMMENT. — This section applies to a case where something irregular takes 
plaee at a regular trial. It doe^ not apply where the trial is illegal from start to 
gnish- There are always cdbanoes for honest errors or harmless omissions or innocent 
irregularities to creep in any trial or proceeding. These are quite innocuous, if 
they do not occasion a failure of justice ” as a math r of fact. They are here 
o^assifled into three categories : (1) error, omission or irregularity in any step of a 
trial, inquiry or proceeding ; (2) omission to revise the list of jurors or assessors ; 
and (8) misdirection in a charge to a jury. They do not enable a Court of confirma- 
tion or appeal or revision to inteiCere with any finding, sentence or order. To put 
it shortly, a mere irregularity in procedure is not ordinarily sufficient to avoid a trial. 
It should, however, only be one of form and not of substance.**^ 

The disobedience, however, to an express provision as to a mode of trial cannot 
be classed as a mere irregularity. The remedying of mere irregularities is familiar 
in most systems of jurisprudence, but it would be an extraordinary extension of 
such a branch of administering the criminal law to say that when the Code positively 
enacts that such a trial.* . .shall not be permitted that this contravention of the 
Code comes within the description of error, omission, or irregularity.**^ There 
is a distinction between a c^ase in which the trial itself is contrary to lav^ in which 
event it is no trial at all under the Code, and a case in wmch the trial is one within 
the jurisdiction of the Magistrate and irregularities occur in the method of conducting 
it. In the latter case the provisi ns of section 537 are applicable and the finding cau 
only be reversed if the irregularity has in fact oex^sioned a failure of justice.*** It 
is not a universal rule that omission to comply with an express' or mandatory* 
provision of the Code must always vitiate the trial irrespective of any question of 
prejudice to the accused or,other party. The Impugned procedure must be one 
that is not only prohibited by the Code but also works an actual injustice to the 
accused** ^ 

^1, * A Court of competent Jurlediction.* — ^These words must be taken to 
mean ^’aCourtofcompetentjurisdlctioninrespectoftheparticularoffencecharged.**' 

* Appa Svbhana Mendre^ (1884) 16 Pat. 87. * 

8 Bom* 200, 211. * AUmahomed v. ilCasturehand, (1088) 

* Per Lord HaUbury, L. C.. in 41 Bom. L. R. 00. 

SubTa$nainia Iyer, (1001) 3 Bom. L. R. * Hednarda Teoan, (1880) 58 Mad. 
.540, 541, 28 1. A. 257, 268, 25 Mad. 61.. 087. 

* TfiMwoandas^ (1002) 26 Bom. * KrishnahAoi,* (1805) 10 Bom. 810 ; 

568, 58r, 4 Bom. L. R. 271. Sudhama Vpadhya^ (1805) 28 CaL 

* Sukhdeo Prasad Ttwarip (1060) 828. « - « . 
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2* * Unless such errar* omlssii>fi» lrreAiilarity» or misdirsctloii bss in 
s^fsct occasioned a failure oi lipedce.*— The Privy Council has ruled in AMui 
Batman^SiCaae' that this proviso qualifies each of the three clauses, which precede it 
and not merely cl. (d), though it is printed in the Government Act as if it applies 
to the last elaiiae only . It has expressly laid down that the bare fisct of an omission 
or irregularity unaccompanied by any probable suggestion of any fltilure of Justice 
having been thereby occasion^, is not enough to quash a conviction, which may be 
supported ^ the curative provisidns of s. 685 and this section. 

No serious defect in the mode of conducting a criminal trial can be justified 
or curecl by the consent of the advocate of the accused.* 

Irregularity. — ^In the following cases the irregularity was held curable under 
this Section : — The failure t<^ examine the complainant on oath ;* the omission to 
record any relevant fbcts observed by a Magistrate at a local inspection under 
B. 688B;* theomissiontopronouncethejudgmentbeforeconvictingandsentencing;* 
the pronouncing of a sentence before writing a Judgment i* the omission to sign 
and date a Judgment at the time of pronouncing it in open Court the reading of 
evidence taken in one case into another companion case ;* or the omission by 
the Judge to read and explain to the jury the relevant sections of the law where it 
has not occasioned a failure of justice.* * 

Illegality. — Cases where irregularity, etc., was held to amount to illegality 
vitiating the trial ; misjoinder of charges;'* the refusal by a Magistrate to issue 
processes to witnesses named by the accused, when such reftis 1 Is not based on 
grounds mentioned in s. 257 a summary trial for an offence which is not triable 
summarily the reception of evidence by the ^ssions Judge after the discharge of 
assessors the omission to call upon an accused to enter on his defence the 
putting of questions to an accused of the nature of cross-i xamination before taking 
of evidence for the prosecution the omisBion to examine an accused under s. 842 
the examination of witnesses In the absence of the accused.’* 

Attachment not 538. No attachment made under this Code 

illegal, person r^k- deemed unlawful, nor shall any person 

SSser*^ def^ making the same be deemed a trespasser, on account 
orwant of form of any defect or want of form in the summons, eon* 
in proceedings. viction, writ of attachment or other prooee^ngs 
relating thereto. 

* (1926) 54 I. A. 96, 5 Ran. 58, 29 • Sukhoi AMr, (1927) 50 Ail. 457. 

Bom. JLi. R. 818. * Jkina Soma, (1989) 41 Bom. L. 

* Ahdui RUAffion, (1926) 54 I. A. R. 965. 

96, 5 Ran. 58, 29 Bom. h. R. 818. ’* CAiufcmcfi, (1945) 24 Pat. 808. 

• Aparao, (1918) 20 Bom. L. R. Narayana Mudaly, (1907) 81 Mad. 

1018. 181. 

« Khushai Jeram, (1926) 50 Bom. >* Mahanami Kherqitnai, [1944)} Kat. 

080, 28 Bom. L. R. 1026; Forbea v. 128. 

AU Haidar Khan, (1925) 58 Cal. 46. >* Bam Lai, (1898) 15 All. 186. 

See, contra, Hriday Oooind Sur, (1924) Imam AH IChan, (1895) 29JM. 

52 Cal. 148 ; Jamda Singk, (1928) 10 252. 

Lah. 188. • ** Hawthorne, (1891) 18 All. 845. 

I Kamakshamria, (1918) 88 * Mad. ’* Fernandez, (1920) 22 Bom. L. R. 

408, 499. 1040, 45 Bom. 672; GuloMm (1921) 

• Tilak Qhandra Sarkar v. Baieago- 28*Bom. L. R. 1208, 46 Bom. 411 ; 

moff, (1896) 28 Cal. 502; DkanSut Madura Muiku Vunnian, (1922) 45 

MCandoo v. SUarqm, (1988) 55 All. 886. Mad. 820. 

V Mahomed Hayai Muita, (1929) » Bigan Singhf (1927) 6 Put. 691* 

7 Ran. 870. 
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539* Affidavits and affirmations to be used before any Court 

or any officer of wch Court be swmrn am affinn* 


Courts 
penons b^bre 
wliom affidavits 
may be sworn. 


ed before such Court or the Clerk of the Crown, or 
any Commissioner or other person appcnnted by such 
Ck>urt for that purpose, or any Ju^^ <»^y Com* 
missioner fat taking affidavits in any Court of Record in Rritish India, 
at aw Conunissioner to administer oaths in England or Ireland,* or any 
Magistrate authorized to take affidavit^ or affirmations in Scotli^. 

539A. (i) When any application is made to any Court in the 
AffidavHin proof course of any inquiry, trial at ouuae proceeding 
ot conduct (rf pub- under this C^e, and legations are made therein 
Be servant. respecting anjr public servant, the applicant may 

mve evidence of the facts alleged in the applicatiou by affimvit, and the 
Court may, if it thinks fit, order that evidence relating to such fisets be 
so given. 

An affidavit to be used before any Court other than a Hig^ Court 
undw this section may be sworn or aflinned in the manner prescribed in 
section 589, or before any Magistrate. 

Affidavits under this section shall be confined to, and riudl state 
separately, such facts as thckdeponent is able to prove from his own 
knowled^ and such facts as he has reasonable grounds to believe to be 
true, and, in the latter case, the dqmnent shall clearly state the grounds 
<rfsudibdief. 

(3) The Court may order any scandalous and irrelerant matter in 
an affidavit to be struck out or ameuded. 


COMMENT. — Tbis section applies to ai^ person ubo chooses to make aBe* 
gatioos lopecting a pubdc servant and in support of those aBegathms sweaia an 
affidavit. Him is nothing to show that the sectbm does not afply to an accused 
peraoB, and if he swears a false affidavit he is liable to b^ prosecuted tor perjury.* 

539B. (I) Any Judge or Magistrate may, at any stage of any 
r I I .^., 1 ^ inquiry, trial or other proceeding, afta due notice to 
Mcai pecu n. parties, visit and mspect any place in which an 
offence is alleged to have been committed, m any other place which it is 
in his opinion necessary to view for the purpose of properly appreciating 
tte evidence given at such inquiry or trial, and shall without unnecessary 
delay reccnrd a memorandum m any relevant facts observed at sum 
inspectim. 

(3) Such memorandum shall form part of the record of the %Me. 
If Ihe PuMic Prosecutor, eomfilainant or accused so desires, a copy of 
the memorandum shall be furnished to hiqpi free of costt 

Provided ihat,„in the case of a trial by jury or wi8i the aid of ha- 
sessors, the Judge shall not act under this Bection unless sqdi jury at 
assessors are also aUowad a view under section 298. 


* Badri Pnuad v. Jkmmm, (1988) AIL 885. 
8B AO. 114; Msktat Singh, [1941] 
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GOMM£NT--^y JvOgt or BCagbtiate iiiay« ot aoy stage of ^esf inqviiy 
or trial* visit and inspect any plyse connected with the oocunenee, Sttbjeet to bto 
reco r ding a^fiote of his inspection.^ The object of a local in^Msotion ia to allow the 
Ma g is t rate properiy to appreciate the evidence given at the inquiry or trial and not 
for the purpose of the Magistrate becoming the principal witness in the case cm a 
question of iSsc^t.* 

The omissiQn to place on the recmrd the memorandum of a local inspection 
ia not an illegality* but merely an irregularity,* which does not vitiate the iriiole 
prooeedings unless it haa oexsaaioned a foilure justice by prejudksing the aocoaed.* 

54D* Any Court may, at any staged of any inquiry, trial or other 
FOwertosummon procseeding uqder this Code, summon any person as a 
material witness or witness,* or examine any person in attendance, 
examine person though not summoned as a witness, or recall and 
re-examine any person already examined ; and the 
Court shall summon and examine or recall and re-examine any such 
person if his evidence appears to it essential to the just decision of the 
case. 

COMMENT. — The scope of this section is very wide. It enables any Court 
at any stage of any inquiry, trial or other proceeding under the Code to do one 
of three things : (1) to summon any person as a witness ; (2) to examine any 

person who Is in attendance though not summoned ; or (8) to recall and re-examine 
any person already examined. So for the section is permissive. But where the 
evidence of any person appears to be essential to the just decision of the case, it is 
obligatory on the Court to summon and examihe or re-call and re-examine him.* 
The section applies to witnesses for the prosecution as also to those of the defence. 
It is not confined to Court witnesses.* 

1. *At any stage.* — ^These words would include the stage reached when 
evidence on both sides has been taken and the case is adjourned for judgment.* 

2* * Any person as a witness.’ — This phrase wlll>not include the accused.* 

A Blagistrate Is competent to summon any person as a Court wi ness at any stage 
of the prooeedings, but he should inform the parties beforehand of the names of 
soeh witnesses, so as to cdlord than an opportunity of proper cross-examination.* 

The Madras High 0>urt has held that where a prosecution witness has turned 
hostile in the committing Magistrate’s Court, the Public Prosecutor cannot be 
oonqwlled to examine him In the Sessions Court, but he should see that the witness 
is present In the Sessions Court so that the Jud^ may examine him if he is an im- 
portant witness.^* The Bombay High Court has held that if the Public Prosecutor 


* S. O. R. 

* JawaUi (1928) 10 Lafo 

138. 

* v. Aii Haidar Kkan, (1025) 
58 Cal. 46, and Khmhai, (1028) 50 
Bom. 680, 28 Bom. L. R. 1026, u^ch 
dissent from Hriday Ck^ndq JPur^ 
<1884) 52 Csl.a 146; Janata Singfit 
s^ ; Jamaa Praaad, [1940] Nag. 

BtyfiHuumdan Prasad, (1081) 58 
AH. 706; Hoi ttadar Mat v. Hardeo 
TAnCri, (1860) 68 All. 215. 

* ^/asnarup JM, (190}) 0 ,C. W. 


N. 08 ; Maung Pa Hmyin, (1028) 1 
Ran. 808 ; P. A. Pakit Mahomed, 
(1926) 4 Ran. 106; Narayana, [1042] 
Mad. 404 ; Sarfisiwt AH, (1041) 17 
Luck. 20. ^ 

• [1042] Nag. 888. ^ 

• Ananda Cbuiuier filsgb v. Bam 
Mudh, (1806) 84 Cal. 167; Oapat 
LaU Seta v. MaMek haU Seed, (1807) 
84*Csl. 288. 

• ShatHyma, (1800) 18 Mad. 481. 

• (1088) 10 Lsfau TOO. 

M ghsrwmami, [1048] M a d . 77. 
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knows of a wttnei* wlio fsvoms tbo aooused* it is his duty eiflisr to call the wttneBB 
himsdf or to see that the defence is supplied with the name of the witness and gilren 
an opportunity of |iim.* The Public Px&ecutor should. In a capital ease^ 

place before the Court the testimony of all the available ejfe-wftncsscs though they 
give different accounts. He should not refhse to examine in the Sessions Court a 
witness who had been declared hostile befere the oonunitting Magistrate.* 

Croaa-oxamlnation. — ^The prosecution as well as the de fe n c e have a fkiU 
right to cross-examine a witness called by the Court.* The Court caigiot restrict 
the cross-examination to the subjects on which it had examined the witness.* 


640A. (i) At any stage of an inquiry or trial under this Code, 
where two or more^accusra are before the Court, if 
the Judge or Magistrate is satisfied, for reasons to be 
recorded, that any one or more of such accused is or 
are incapable of remaining before the Court, he may, 
if such accused is represented by a pleader, dispense 
with his attendance and proceed with such inquiry or trial in his absence, 
andmay, at any subsequent stage of the proce^ngs, direct the personal 
attendwce of such accused. 


Provision for 
inquiries and trial 
being held In the 
absence of accused 
in certain cases. 


{2) If the accused in any such case is not represented by a pleader, 
oi^if the Juc^ or Magistrate considers his personal attendance neces- 
sary, he may, if he thinks fit, and for reasons to be recorded by him, 
either adjourn such inquiry or trial, or order that the case of such accused 
be taken up or tried separate4^ 


GOMMENTi;^Tlii8 section is designed to meet a practical difficulty which 
is occasionally experienced in trials involving a large number of accused persons 
when one or more of them is or are incapable of remaining at the bar.* 

Scope. — The section deals with a multiplicity of accnsed some of whom am 
present in Court while others are not. It does not deal with the case where all the 
accused are not present or where the single accused in the case is not able to be present 
in Court during inquiry or triaL 

Sttb*Bcctlon (7). — ^It provides for the case of an accused who is r e prese n ted 
by a pleader, and whose personal attendance can be dispensed with. 

Sub-aectlon (f). — provides for the case of an accused who is not represented 
by a pleader, or whose continued personal attendance may be necessary, and allows 
the Court in sudi a case either to acljoum the trial of all the accused, or to order 
the particular accused to be tried separately.* 


541 • (i) Unless when otherwise provided by any law for the time 
Pbwer to appoint being in fome, the Provincial Government may direct 
place of imprison- * in what place any person liable to be imprisoned 
mei^ or committed to custody under this Code shall be 

conmied. 


^ Fosiafeo (1982) 84 Bom. 

L. R. 571, 86 Bom. 484; Bam Bamjan 
Bay, (1014) 42 Cal, 422. 

* Sagjmoa AU, (1041) 

* JPto, (1024) 47 AIL 
TQ AMk jbas Giffdb, (1 


17 XfUsk* 2D. 
14T; itfokan- 
002) 20 Cal. 


887. 

* CWntomofi ffiqgA, (1S|I7) 85 CaL 
248. 

* S. O. R. 

* R. S.C. 
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(2) If any person liAite to be imj>risoned or committed to eudtody 
Removal to cti> under thi%Code is in oonfinmnent in a civil jaiL the 

rs t %ir j.i • • 1 e. 


minal Ja-ll of 
accused or convict- 
ed persons who are 
in confinement in 
civil jail, and their 
return to the civil 
jail. 

either — 


Court or Magistrate ordering the imprisonment or 
committal may direct that the person be removed to 
a criminal jail. 

{8) When a person is removed to a criminal 
jail under sub-section {2\ he shall, on being released 
therefrom, be sent ba<^ to the civil jml, unless 


{aj three years have elapsed since he was removed to the criminal 
jail, in which case he shall be deemed to have been discharged from the 
civil jail under section 840- of tb^ Code of Civil Procedure ; or 

{h) the Court which ordered his imprisonment in the civil jail has 
certified to the officer in charge of the criminal jail that he is entitled to 
be dischcurged under section 841 of the Code of Civil Procedure. 


COMMENT. — The power of the Provincial Government to take action under 
sub-section (!) is Teatricted to those rare cases where no provision has yet been made 
(as may happen, e.g. in a newly acquired territory or newly constituted distiict) 
for the ooufinement of unconvicted or convicted prisoners.^ Jt can come into opera- 
tion only when there is no other law providing for the custody in question. It 
empowers the Provincial Government to prescribe a place for Uie confinement of 
the person mentioned therein, and it cannot be invoked for the purpose of prescribing 
the custody in which he is to be k^t.* ^ 

542. (1) Notwithstanding anything contained in the Prisoner’s 
Power of Presi- Testimony Act 1869, any Presidency Magistrate 

dency Magistrate desirous of examining, as a witness or an accused 

toorder prisoner in person, in any case pending before him, any person 

jail ito be brought confin^ in any jail within the local limits of his 

up for examination, jurisdiction, may issue an order to the officer in 
charge of the said jail requiring him to bring shch prisoner in proper 
cust^y, at a time to be therein named, to the Magistrate for examina- 
tion. ^ 

(2) The officer so in charge, on receipt of such order, shall act in 
accoi^ance therewith, and shall provide for the safe custody of the 
prisoner during his absence from the jail for the purpose aforesaid. 


543. When the services of an interpreter are required by any 
Interpreter to be Criminal Court for the interpretation of any evidence 
bcHind to interpret or statement, he shall be bound to state the true 
truthfiilly. interpretation of such evidence or statement. 

^44. Subject to any rules made by the Provincial Gkivemment, 
Expenses of com- any Criminal Court may, if it thinks fit, order ^ay* 
plainants and wit- ment, on the part of Government, of the reasonable 
nesses. • expenses of any complainant or witness attending for 

the piiiposes of any inquiry, trial or otl^er proceeding before such C^firt 
under this*Code. 


i MJudraH Earn, (1981) 12 Lah. 
680. 


« Kmdan LH, (1081) 12 Lah. 604. 
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645« (i) Wheiiev^ under any law in force for the time being a 

Fdwer of Court Criminal Court impose; a fine^ or confirms in appeal, 
to pay exposes or revision or otherwise a sentence of fine, mr a sentence 
oonmusatioD out of which fine forms a part, the Court may, wbm 
passing judgment, ord^ 4he whole or any part of 
the fine recovered to be applied — 

(а) in defra 3 ring expenses properly incurred in the prosecution ; 

(б) in the payment to any person of compensation for any loss or 
injuiy caused by tifie offence, when substantial compensation is, in the 
opinion of the Court, recoverable by such person in a Civil CouH ; 

(c) when any person is convicted of any offence which includes 
theft, criminal misappropriation, crimiinal breach of trust, or cheating, 
or of having dishonestly received or retained, or of having voluntarily 
assisted in disposing of, stolen property knowing or having reason to 
believe the same to be stolen, in compensating any bona purchaser 
of such property for the loss of the same if such property is restored to 
the possession of the person entitled thereto. 

{2) If the fine is imposed in a case which is subject to appeal, no 
such payment shall be made before the period allowed for presenting the 
appeal has elapsed, or, if ah appeal be presented, before the decision of 
the appeal. 

COMMENT. — ^Under this section an order of compensation can be passed 
by the trial Court, appellate Court or a Court in revision, at the time of passing 
judgment, out of the fine imposed, *In three cases : — 

(a) to the complainant, for meeting expenses prc^ierly incurred in the prose- 
cution ; 

(b) to any person, who has suffered loss or injury by the offence, when he can 
recover substantial compensation in a civil Court ; 

(e) to a bona ftde purchaser of property, wlu<h has become the subject of 
theft, criminal misappropsiation, criminal breach of trust, cheating, or receiving or 
retaining or disposing of stolen property, and which is ordered to be restored to its 
rightfiil owner. 

The section must be taken to exclude those expenset in regard to which the 
Court has no discretion, e.g. payment of Court and process fess,* c/. s. 519 which deals 
with money found on the person of the accused. 

1. *Fine.* — ^The imposition of fine is a condition precedent to making an 
order under this section.* Compensation can be allowed only out of any fine 
levied from the accused.’** It cannot be awarded in addition to the fine imposed.* 

Clause (a). — This clause extends only to expenses properly incurred by the 
ocnnplainant in the prosecution. 

Clause (b ). — Assy person is entitled to compensation for the loss or injiizy 
caused by the offence, and includes the ** wife, husband, parent and child **of the 
deo&ed victim.* The contrary view taken by the Bladxas High Court seems to be 
overruled.* . ^ 

* Yamana Sa(h (1900) 24 Mad. E. R. 877 ; Bs^ubkai ChandMwi^ (19081 

806, 807. * 5 Bom. L'. R. 126; (1908) 

* ROfloo iHHfMtf<,(ia08)22Boin.717. 6 Bom. L. R. 976. 

* yumofia Raop sup. * Morgan, (1009) 86 Cal. 802. 

* (1884) Umep. €r. €. * Yal& Qangndn v. MamMi Hoff, 

196 ; Sadashbo, (1962) 4 Bom. (1807) 21 bSnd. 74, v.B. 



mSCELLANSOm. 


mm. M8-M8.] 


546. At the time cxf awarding compensation in 
any su bseqipent civil suit relating to the same mattor> 
the Court shall take into account any sum paid or 
recovered as compensation under section 545. 

546A. (2) Whoever any complaint ofa non* 
cognisable offence is made to a Courts the Court, if it 
convicts tile accused, may, in addition to the penalty 
im^sed upon him, order him to pay to the com- 
^ pliunant — 

(a) the fee (if any) paid on the petition of complaint, or for the 
examination of the complainant, 

(b) any fees paid bylhe complainant for serving processes on his 
witnesses or on the accused, 

and may further order that, in default of payment, the accused shall 
suffer simple imprisonment for a period not exceeding thirty days. 

(2) An order under this section may also be ma^ by an Appdlate 
Court, or by the High Court, when exercising its powers of revision. 

COMMENT. — This seetion may be compared with s. 545 (/} (a) whi& is 
wider and refers to expenses properly incurred In the prosecution.’* It deals 
only with **fees*’ paid on complaint or for serving processes on witnesses or accused. 
The order under both is discretionary. Under s. 545 compensation is paid out of 
the fine levied, under this section it is in addition to the fine. 

This section refers to non-oognizble offences. Compensation is to be paid in 
addition to fine. The fees recove rable are those paid on complaint, or for examination 
of the complainant, or process fees for complainant's witneses, or process served on 
the accused, thou^ the award of such fees is discretionary wi^ the Court. 


J^yments to be 
taken into ac- 
count in subse- 
quent suit. 

Order of payment 
of certain fees 
paid by complain- 
ant in non-cpgnis- 
able cases. 


547. Any money (other than a fine) payable by virtue of any order 
Moneys ordered made under this Code, and the method of recovery 
to be paid recover- of which is not otherwise expressly provided for shall 
able as fines. be recoverable as if it were a fine. 


548. If any person affected by a judgment or order^ passed by a 
... Criminal Court desires to have a copy of the Judge’s 

cee^^ ch^ge to the jury or of any order or deposition or 

^ other part of the record he shall, on applying for such 

<^pyf be furnished tiierewith : 

Provided that he pays for the same, unless the Court, for some spe- 
cial reason, l^nks fit to furnish it free of cost. 


COMMENT. — ^Undcr this section a party has piima fede an implied right to 
adi the presiding Magistrate or Judge to allow him inspection of the record referred 
to In section. The ridbt to a certified copy pre-supposes a right of inspection, 
beoause a party cannot be expected to make up his mind whether he wants to have 
a copy ofa document, if he is not entitled in the first place to read it, and see what 
it is about.1 * , 

^Ihls seetiott Is Controlled by rules made under s. 554. 

1# * Any persoa affected by a Judgment or order.*— According to the 
Bonibey High Court any member of the public is not a person so affected and is not 


v. m* 


Hfigk Cedte, 


Booi. 71. 


t 
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entitled to eiudk oc^y.* But AUahabad High Court has takeo a diffimnt view 
and held that any member of the public haa a :|^ht to obtain a copy of a judgment 
of any criminal Court.* 

549. (i) The Central Government may make rules consistent 
Delivery to mill- Code and the ^rtay Act, the Naval Dis- 

tary authorities of cipline Act and that Act as modifi^ the Indian 
persons liable to be Navy (Discipline) Act, 1984, and the J&p Force Act 
Court- and any similar law for the time being in force as to 
the cases in which persons subject to military, naval, 
or air force law shall be tried by a Court to which this Code applies, or 
by Court-martial, and when any person is brought before a Ma^trate 
and charged with an offence for which he is liable to be tried eith^ by a 
Court to which this Code applies, or by a Court-martial, such Magistrate 
shall have regard to such rules, and shall in proper cases deliver him, 
together with a statement of the offence of which he is accused, to &e 
commanding officer of the regiment, corps, ship or detachment, to which 
he belongs, or to the commanding officer of the nearest milit^, naval or 
air force station, as the case may be, for the purpose of being tried by 
Court-martial. 


{2) E^vexy Magistrate shall, on receiving a '^vritten application for 
. that purpose by the commanding officer of any body 

® of soldiers, sailors or aihnen stationed or emfrioyed 
^ * at any such place, use his utmost endeavours to 

apprehend and secure any person accused of such offence. 

550. Any police-officer may seize any property which may be 
Powers to police Alleged or suspected to have b^n stolen, or which 

to seize property may be found under circumstances which create 
suspecsted to be suspicion of the commission of any offence. Such 
stolen. police-officer, if subordinate to the officer in charge 

of a police-station, shall forthwith report the seizure to that officer. 

551. Police-officers superior in rank to an officer in charge of a 
Powen of supe- police-station may exercise^ the same powers, 

rior officers of throughoutthelocalarea to wmeh they are appointed, 
police. 35 nj 3 y exercised by such officer within the limits 

of his station. 


552. Upon complaint made to a Presidency Magistrate or District 
Power to compel Mi^strate on oath of the* abduction or unlawftil 
restoration of ab- detention of a woman, or of a female child under the 
ducted females. 3 g 3 sixteen years, for any unlawful purpose, he 
may make an order for the immediate restoration of such woman ^ her 
libarly, or of sudh female child to her husban^ parent, guardian or other 
pecson having the lawful charge of such child, and may compel com- 
pliance with such order, using such force fis may be necessary. 

COMMENT. — Where a woman or a female child undn sixteen yeanhas 
bsen abducted or unlawfbUy detalnad fbr an unlawM purpose, a Dist^ Magfatarate 
ee Presideiicy Magistrate may restore the Woman to her liberty or the female ehild 

* Pandfxrao Deud, (19ftS) M Bom. LadH ZtdsM, (1981) 58 

L. R. 1445. All. 724. 
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to liar piopor custody, Neoessafy fytoB may bo used Id cuitying out the order. 
Both the detentioii and the pusppsa must be unlavftiL exolusiim of male 
idiildien goes to show not only thai some definite purpose^ imlawftil in itself, was 
contemplated, but that the purpose bad some special lefeience to the sea of the 
person against whom it was entertained.^ 

Section 100 may be compared with this section. The lionner can be put into 
operation by ** a Presidency Magi8tiate,Bfagistrateofthe first class or Sub-divisional 
Magistrate** ai|d refers to ** any person confined ** wxongfhlly. This section enables 
only a Presidency or District Magistrate to act, in cases of ** abductfon or unlawful 
detention of a woman, or of a female child under the aae of sixteen years, for any 
nnlawftil purpose.** ' 

Section 401 also bears some affinity to this section. The former can be set 
into motion only by a High Court, but the powers conferred are much wider. It 
refers to ** any person *’ or to a person illegally or improperly detained in public 
or private custody.*’ 


553. (1) Whenever any person causes a police-officer to arrest 
Comi^ensatioh to another person in a presidency-town, if it appears to 
persons groundless- the Magistrate by whom the case is heard that there 
ly diarge was no sufficient ground for causing such arrest, the 

in presidency-town. Magistrate may award such compensation, not 
exceeding fifty rupees, to be paid by the person so causing the arrest to 
the person so arrested, for his loss of time and expenses in the matter, 
as the Magistrate thinks fit. 

( 2 ) In such cases, if more persons than^one are arrested, the Ma^- 
trate may, in like manner, award to each of them such compensation, 
not exce^ing fifty rupees, as such Magistrate thinks fit. 

(3) All compensation awarded under this section may be recovered 
as if it were a fine, and, if it cannot.be so recovered, the person by whom 
it is payable shall be.sentenced to simple imprisonment for such term 
not exceeding thirty days as the Magistrate directs, unless such sum is 
sooner paid. 


Power of char- 
tered High Oiurtfl 
to make nil^ for 
inspection of re- 
cords of subordi- 
nate Courts. 


•554. (i) With the previous sanction of the 

Provincial Government, any High Court established 
by Royal Charter, may, from time to time, make 
rules for the inspection of the records of subordinate 
Courts. 


( 2 ) Every High Court not established by Royal 
Charter may, from time to time, and with the 
previous sanction of the Provincial Government, — 
make rules for keeping all books, entries and accounts to be 
kept in all Criminal Courts sul^rdinate to it, and for the preparation 
and transmissioiu of any returns or statements to be prepaid and 
submitted by such Courts ; * 

(4) frame forms for every proceeding in the said Courts for which 
it thinks that a fcmn should be provided ; 

> Abraham v. ^AalUabo^ (1889) 16 vandas, (1002) 4 Bom. L. R. 600. . 
Cal. 497, 502 ; Thahordaa v. JBhag* 


Power of other 
HIA Courts to 
make rules for 
other purposes. 
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(«) make roles for relating its otto practice and proceediiigs and 
the practice and proceedings of w Cripunal Courts subordinate to it ; 
and 

(d) make rules for regulating the execution of warrants issued 
under this Code for the levy of fines : 

Provided that the rules and fornts made and framed under this 
section shall not be inconsistent with this Code or any other law in force 
fcH the time being. 

(3) All rules nude under this section shall be published, in the 
(ffidal Gazette. 

555. Subject to the power Conferred by section 554, and by 

— section 224 of the Government of India Act, 1985, 

* the forms set forth in the fifth schedule, with such 

variation as the drcumstances of each case muire, may be used for the 
zeq>ective purposes therein mentioned, and if used shall be suffldent. 

556. No Judge or Magistrate shall, except with the jMermission of 
case in wliidt the Court to which an appeal lies from his Court, try 

Judge or Magis- or commit for trial any case^ to or in which he is a 
ti^ tepersonalty party, or personally interested,* and no Judge or 
interested. Magistrate shall hear an appeal from any judgment 

or order passed or nuule by himself. 

Baeptanaiion . — A Judfi^or Magistrate shall not be deemed a party, 
or personally interested, within the meaning of this section, to or in any 
case by reason only that he is a Municipal Commissioner or otherwise 
concerned therein in a public capadty, oi by reason only that he has 
viewed the place in whiw an offence is alleged to have been committed, 
or any other place in which any other transaction material to the case is 
allegra to have occurred, and made an inquiry in coimection with the 
ease. * 


IIXVBTRATIOK. 

A, as Collector, iqxm oousideratfam of infiinnation fiimished to him, directs 
the prosecution of B Ihr a breadi of the Excise Laws. A is disquaUfled from try- 
ing tUs case as a Magistrate. 

COMMENT. — ^The principle underlying this section is embodied in the saying : 

No poson can be a Judge in his own eausOi” ^e disqualification consists in being 
either (1) a patty to, or (8) personally interested in, a case ; but it can be cured by 
obtaining befineband penniasion of the superior Court. The thing prohibited is 
tither holding a trial w committal proceedlngB, or hearing an appeal Ikwn his own 
<Hder^ It is one of the oldest and plainest rules of Justice and of oomnumsebaa that 
no man shall sit as Judge in a case in which he has a substantial i ntere s t.* No 
JdBge can act in any matter in lAich he has any pecuniary iqtercst, nor where he 
has an interest, though not a pecuniary one, suflBoient to cre^ a bias.*. The 
reason of the role is, that a person who, by his interest, pecuniary or p e r son a l , 
Iftebr to have a bias in the matterrof the prosecution, ou^it not to ait as a Judge.* 

* BManath Sen, (1874) 8 CaL 88, (18M) 10 Bom.. 804. 410. 

Vfn * Wood Vs CUiTlHMhaiion of lAc 

• Sioo Notbw V. OguMa DtpemfH, ef CtOeuUa, 887. 
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StoCher,. no Judge or Biagirtiute* dosept a Court Judge» oaa tiy an otfeqpe 

seteifed to in 195, when it is comadUed (1) before hinuwlft or (8) in oontenqpl of 
hfa aiji.tliorlty» or (8) is brought undd^ bis notice as such Jud^ or Bfaglstrate in the 
ooorse of a Judicial proceeding. The only excqitlons are offences provided for In 
ss. 480 and 485 (s. 487). 

Scope. — The provisions of the Code are not applicable to sununaiy proceedings 
taken for puniAing a eontenqit. and therefore, section does not apply because 
proceedings fcp punishing oontonpt are taken not with a viewtoprotect the Court 
as a whole or the Individual Judges of the Court ftom a repetition df the attadi but 
with a view to |»iotect the public and specially those who either voluntarily or by 
compulsion are subject to the Jurisdiction of the Court, ftom the mischief they will 
incur if the authority of the Court be undermined or impaired. The gravamen is 
an endeavour to shake the confidence of the public in the Court.' 

1» * Tidal BMny case.* — The fdirase Includes the hearing of an appeal.* 

2. * Party, or personally Interested.*— The phrase ** party, or personally 
interested *’ is a wide one and Includes all cases where the Judgment is likely to be 
biased or is calculated to inspire no confidence in the parties. There are, however, 
three exceptions, via. (1) where the person is a Municipal Commissioner ; (2) 
he is concerned in a pubUe capacity ; or (8) where he has either (a) viewed the scene 
of offence or other material place, or (h) ma^ an Inquiry in connection with the ease. 

The word ** interested ’* does not imply mere intellectual interest, but some- 
thing of the nature of an expectation of an advantage to be gained or of a loss or 
some disadvantage to be avoided, by the person^Who is said to be interested in 
the case.* The phrase ** personally interested ** does not mean merely ** privately 
interested** or ** interested as a private individual,** but includes an interest 
taken by the Magistrate in initiating and directing the whole proceedings.* The 
phrase cannot refer to any very remote interest in the matter, and must refer to 
some particular and immediate personal Interestin the ease and its results.* It is 
not a mere interest in a case or in the circumstances of a case which disqualifies a 
Bfaglstrate or a Judge from trying a ease but that whirii disqualifies him must be a 
substantial interest giving rise to a real bias and not merely to a possibility of a bias.* 
Pecuniary interest even to a small extent (e.g. a share In a Joint stock company) 
Is a sufficient disqualification independently of the qoestion whether there really is 
bias or no.^ The law does not measure the amount of interest which a Judge possesses* 
If he has any legal interesrin the decisiou of the question one way he is disqualifed, 
no matter liow ^mal\ the interest may be. The law, in laying down this strict rule, 
has regard not so much perhaps to the motives whidi might be supposed to bias the 
Judge as to the susceptibilities of the litigant parties. One important object, 
at all events, is to dear away everything whidi might engender suspidon and distrust 
of the tribunal, and so to promote the feeling of confidence in the administration 
of Justice which is so essential to social order and security.* 


* £. L. Gaiiba, [1942] Lah. 411,r.B. 

* Niakirini J>M v. Qhoae, (1895) 

28 Cal. 44. * 

* XMappa, (19ffCI) 8 Bom. L. R. 
947 949. ^ 

GitiA autnder Ghaae, (1898) 20 
Cal, 857, 865. 

* GaneM, (1898) 15 All. 192, 194, 
V.B.; iforoin Siagh, (1900) 22 AU. 


840; BodHguea, (1895) 20 Bom. 

604. 

* Maung Po Kffwe, [1989] Ran. 
251. 

* Shamdasani, (1929) 31 Bom. L. 
R. 925, 58 Bom. 716. 

* Sarjeani v. DaU, (1877) 2 Q. B. 
D. 558, 567. 



414 


TH£ CBnaNAL PBOCEDUBB CODE. 


[C^AP. ELTl. 


BxpUuUitioii.— binder the explanation a Megistrate^or a Judge who ie nmly 
QOQoemed with a eaee by leasoa of his diiduag^ aome other publio ftinotloii or 
being oonoemed with it in some publio eapaoS^ is not on that ground alone to be 
deemed to be personally interested. The Explanation does not apply when the 
tlagistiate himyJr has directed the prosecution.^ 

DtequaHfication. — ^In the following cases the Magistrate was disqualified 
from trying a case : — ^Where a Magistrate initiated and directed the proceedings, 
dispersed the unlawful assembly and collected the evidence ;* where a Magistrate 
directed investigations of the police preliminary to a trial ;* where a Magistrate 
was the chairman of the Municipal Committee concerned with the pspsocution 
where a Magistrate was a shareholder of the prosecuting^ or the accu^ company;* 
where a Magistrate was a servant of the complainant ;* where a Magistrate was ^ 
himself one of those obstructed by the driving of the accused on the wrong side of 
a road where a Magistrate found the accused committing an offence in his |»esenoe 

and had the accused arrested ;* where a Magistrate was a witness in the case and 
where a District Magistrate, who, as Inspecstor of Factories, ordered an inquiry to be 
made and in the same capacity sanctioned the prosecution. 

No disqualification. — ^In the following cases the Magistrate was not dis- 
qualified from trying the case : — Where the Magistrate was the master of the com- 
plainant where the Magistrate was in charge of the opium administration of a 
district;*” where he held a preliminary inquiry under 8.202;** where he was a member 
of a sub-committee of a Municix>al Board which recommended the prosecution of the 
accused for obstruction caused by him in a public thoroughfore where a District 
Magistrate, who aS CoUector was representative of the Court of Wards, tried a c»8e 
in which the Court of Wards udis interested;^* and where a Magistrate, who had two 
cross-oases of riot pending before him, on the trial of the first case, expressed opinion 
to some extent unfavourable to the accused in the second case.^^ 


Practising plea- 
der not to sit as 
Magistrate in cer- 
tain Courts. 


657. No pleader who practises in fhe Courtof 
any Ma^strate in a presidency-town or district, shall 
sit as a M^^istiiate in such Court or in any Coiurt 
within the jurisdiction of such Court. 


COMMENT. — The section means that a pleader cannot both be a Bfagistiate 
and act as a pleader in the same Court at the same time. There is no objectum to a 
pleader practising in a Court being appointed as a BSagisfrate in sucdi Court provided 
he gives up his practice while he Is on the bench.^ 


* Gundo, (1021) 28 Bom. L. R. 

842 ; Mudkc^a^ (1020) 28 Bom. D. R. 
1802 ; Muhammad BakhBh^ (1028) 10 
Lah. 718. / 

* Qiriah Ckundtr Ghose^ (1808) 20 
€01. 857. 

* Sudhama Upadkya^ (1805) 28 CaL 
828. 


* Kharak Chand Pai v« Taraek 

Chhmder Otmfa, (1884) 10 Cal. 1080; 
NiMiaHni JSM v . GAoss, (1805) 28 
Cal. 44; Pheroaahah PesUmJi, (1808) 
18 Bom. 442; Bisheshar Bhaitadtarua, 
(1010) 82 All. 685. • 

* Bodriguea^ (1805) 20 Bom. 502. 

* Shamdasani^ (1020) 81 Bom. L. 
R. 025. 58 Bom. 710. 

« * Wood V. CorporaHon of thoTomn 


of CaScUUa^ (1881) 7 Cal. 822. 

* fddumat (1887) Unr^. Cr. C. 821. 

* Venkana^ (1887) Unrep. Cr. C. 
880. 

M JDonneffy, (1877) 2 Cal. 405. 

» Lofinda Bam-Sewa Bam, (1010) 
1 Lah. 85. 

II Baoapa, (1884) 0 Bom. 172 ; 

Bah/odeo^ (1800) 14 Bom. 672. 

** GonesAI, (1808) 15 All. 102, r.B. 
>* Afumda Chuhdar Sin^ v. Basu 
MfOlh, (1800) 24 Gal. 107. 

» Mohan Lai, (1004) 27 All. 25. 

.dfffirti Mtdhi, (1019) 40 Cal. 854. 
** HargMnd, (1011) 88 All. 588. 

Adamja, (1808) 28 Bom. 
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558< The Flrovindal Government may determine what^ for the 
■D . purposes of this Code, shall be deemed to Ite the 

language <w each Cour^ urithin the territories ad> 
* ministoed by such Government, other th*n the 
Courts which axe High Courts for .the purposes of tte Government of 
India Act, 1986. 

Froviaion for 559. (2) Subject to the other provisions of 

■?£ Code, the powers and duties of a Judge or 

Magistrate may be exercised or performed by his 
tbcw £ successor in office. 

O£B. 06 a ^ 

(2) When there is any <}oubt’as to who is the successor in office of 
any M^istra^ the Chief Presidency Magistrate in a presidency town» 
and the District Mc^istrate outside such towns, shall determine by order 
in writing the Magistrate who shall, for the purposes of this Code or of 
any proceedings or order thereunder, be deemed to be the successor in 
office of such Magistrate. 

(2) When there is any doubt as to who is the successor in office of 
any Additional' or Assistant Sessions Judge, the Sessions Judge shall 
determine by order in writii^ the Judge who shall, for the purposes of 
this Code or of any pioceedings or order thereunder, be deemra to be 
the successor in office of such Additional or Assistant Sessions Judge. 

Officers coDoem- A public seryant having any duty to pffir- 

ed in sales not to form in connection with the sale of any property 
purchase or bid under this Code shall not purchase or bid for the 
for property. property. 

COMMENT. — See s. 169 of the Indian Penal Code, which provides punishment 
for the offence. 

561. (1) Notwithstanding anything in this Code, no Magistrate 
Special provi- except a Chief Presidency Magistrate or District 
sums with respect Magistrate shall — 

to offence of rape ^ (a) take cognizance of the offence of rape where 
by a husband. sexual intercourse was by a man with his wife, or 

(A) commit the man for trial for the offence. 

(2) And, notwithstanding anything in this Code, if a Chief Presi* 
dency Magistrate or District IM^istratc deems it necessary to direct an 
investigation by a police-officer, with respect to such an ofTence as is 
referred to in sub-section (i), no police-officer of a rank below that of 
police-inspector shall be employed either to make, or to take part in, 
the investigation. 

Nothing in this Code shall be deemed to limit or affect the 
Saving inhe- i^erent power of the High Court to make siTch 
rent power of orders as n^y be necessary to give effect to any order 
High Court. • under this Code, or to prevent abuse of the process 
of any Cour];^ or otherwise to secufe the ends of justice.* 

COMMENT. — This section has not given increased powers to the Court which It 
did not possess befbte'the section was enacted. It gives no new powers. It only 
provides that thoie which the Court already inherently possess sfiall be preserved. 
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and I 0 Inserted leet it efamild be considefed that the only powen poeseesed by tte 
CkHirt aie those enineMly oonHeiTed by the Code and that no inheient power had 
survived the passing of the Code.^ Ihoui^ ftL jurisdiction exists and Is wide in its 
scope it is a rule of practkse that it will only be exerdsed in exoqvtimiBl cases.* It 
cannot be involBed with reqiect to any matter expresdy dealt with by the Code,* 
or when there Is another remedy available, e.g. a civil proceeding,* or when tte 
powers of the High Court are expressly limited to a particttlar matter under an Act.* 

This section closely resembles g. 161 of the Civil Ffooedure Code. ^ The inherent 
powm can be Invoked in three cases : (1) to give effect to any order passed under 
the Code ; (2) to prevent abuse of the process of any Court ; or (8) to^segure the 
ends of Justioe* 

The section does not enable a High Court to^pass orders which oonfliot with 
the provisions of the Code.* It will not entertain an application under s. 80 made 
beyond the prescribed period.* It cannot award to the suooessftd party costs incuned 
in a revision application ;* nor can ft alter or review its own Judgment in a mimlnal 
case, once it has been pronounced and signed, exoqit in cases where it was passed 
without jurisdiction or in deihult of appearance without an adjudication on the 
merits, or to correct a clerical error.* 

1. * To prevent abuae of the proceaa of ai^ CSouit.*— The word ^^process ** 
is a general word meaning in effect anything done by the Court.^* It includes 
criminal proceedings in a subordinate Court.^^ Ordinarily the High Court will 
not interfere at an interlocutory stage of criminal proceedings in a subordinate 
Court but the Hi|d^ Court is under an imperative obligation to interfere in order 
to prevent the harassment of ^ subject of the Crown by an illegal prosecution. 
It would also Interfere whenever there is any exceptional and extracyrdinary reason 
for doing so. One of the tests to apply in order to determine whether any parti c u l ar 
case is of that exertional nature or not is to see whether a bare statement of the 
facts of the case should be sufficient to convince the High Court that it Is afltcase 
for its interference at an intermediate stage. Another test to be applied is to see 
whether in the adxnitted circumstances of the case It would be a mock trial if the 
case is allowed to proceed. Broadly speaking the Hi^ Court will generally interfere 
in the interest of justioe and to stop abuse of process of laws. Where, therefore, the 
facts float on the surface and it seems that no assistance from deiis ex macMna is 
required to see that there isnot even a scintilla of suspksieii of criminal liability as 
against the accused the High Court would interfere and quash the proceedings be- 
cause to aUow the proceedings to continue would be allowing a fluce to be enacted 
to the great harass m ent of the accused.** 

719. ‘ 

* ibid. 

* Veerappu Naidu v. Auudayammai^ 

(1924) 48 Mad. 262, f.b. ; Sanimaiinga 
Mudaliar v. Narayana MtidaUar^ (1922) 
45 Mad. 918, F.B. « 

* Bq/tf, sup. ; Led, (1984) 56 

AU. 990 ; BanwaH £al, (lto5) 57 All. 
867. tc 

*** Llewelyn BvanSf (1926) 28 Bom. 
L. R. 1048, 50 Bom. 741. 

^ S* C. Miira v. KaH Ckoran, 

Hakim Abdul, WiOt, (1988) » 
Luck. 61. 


* Nojdr Ahmed, (1044) 47 Bom. 

L. R. 245, P.C.; (1928) 10 

Lah. 1, 8 ; PTaHuUHumdra Miira v. 
TheOmunandani^HiJH DeteniUnj^ Campt 
(1988) 61 Cal. 201 ; Bogere v. SHrMwaa^ 
(1940) 48 Bom; L. R. 478, [1940] 
Bom. 415. 

S. Ca Miira v. Bgja KaH Charon, 
(1927) 8 Luck. 287. 

* XMdrdddin Ahmad, [1987] Nag. 


* JJayda Bank, (1988) 86 Bom. L. R. 


* Viehnu, [1042] Nag. 167. 

* Ourunaffi, (1924) 26 Bom. L. R. 
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2m * To ftecure tiie ends of Justice.* — The High Gourtaof Allahabad»LAlioEe» 
Nagpur aud Rangoon bovo held under this requirement, the High Court can 
expunge irrelevant or objectionable remarks from the judgments of the lower Courts 
even though no appeal or revision application has been preferred.^ The Chief Court 
of Sind has followed this view«> The passage to be expunged must amount to an 
abuse of the process of a Court and also be irrelevant to the points at issue before the 
Court. No Court except the High Court has power to order such expunction.* 
The Bombay Hi^ Court has dissented from this view and held that the High Court 
has no such power where the High Court is hearing an application in appeal 
or reisisilpn, or has called for the record on its own motion, it can make any order 
consequential or incidental to the order under review. In sucdi a case it is entitled 
to expunge any remarks in the lower* Court’s judgment which it thinks ought not 
to have been made.* ^ * 

The High Court can set aside an ex parte order and direct re«heaiing of a case 
which has gone on unrepresented owing to counsel's carelessness.* It can order 
restitution of property,* or stay criminal proceedings during the pendency of civil 
proceedings.^ 


First offenders^ 


562. (1) When any person not under twenty-one years of age 

f r Ft convicted of an offence punishable with imprison- 
to^^ease^^cStain moTc than seven years, or when any 

convicted offenders person under twenty-oiie years of age or any 


on probation of 
good conduct in- 
stead of sentencing 
to punishment. 


woman is convicted of an offence not punishable with 
death or transportation for life, and no previous 
conviction is proved against the offender, if it 
appears to the Court before which he is convicted. 


regard being had to the age, charactei or antecedents of the offender, and 
to the circumstances, in which the offence was committed, that it is 


expedient that the offender should be released pn probation of good 
conduct, the Court may. instead of sentenci^ him* at once to any 
punishment, direct that he be released on his entering into a bond, 
with or without surges, to appear and receive sentence when called 
upon during such period (not exceeding three years) as the Court may 
direct, and in the meantime to keep the peace and be of good behaviour : 


Prodded that, where any first offender is convicted by a Magistrate 
of the third class, or a Magistrate of the second class not specially em- 
powered by the Provincial Government in this behalf, and the Magistrate 
is of opinion that tiie powers conferred by this section should be exercis- 
ed, he shall record his opinion to that effect, and submit the proceedings 
to a ])Jbgistrate of the first class or Sub-divisional Magistrate, forwarding 


^ Panehanan Banerji v. Upendra 
Nath Bhattacharji^{W2e) 49 All. 254 ; 
Anw Nath^ (1924)ii5 1^. 470 ; Shiarei 
Das, (1025) 0 Lah. 106; Daiy, (1027) 
9 Lah. 269 ; Bashtruddin Ahmad, [1987] 
Nag. dSO ; Ghandhi, [1941] Ran. 560. 

* Qhusianmal,^ [1944] Kar. 252. 

* Cdumdhiu 8UD. 

« Bog^s V. Shfiniwas, (1040) 42 
ST ^ ' 


Bom. L. R. 478, [1940] Bom. 415; 
Gokaran Prasad Qupia, (1989) 15 I^uck. 
80. 

* Shiv Dot, (1028) 8 Luck. 680. 
Shw^ Wa V. C. /. Mdiia, (1927) 

5 Ran. 558. 

* Jehangir v. Framji, (1928) 80 

Bom. i;. R. 962; Jqgiak, (1908) 81 

Mad. 510. 
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the accused to, or taking bail for his appearance before, such Magistrate, 
who shall dispose of the case in manner provided by section 880. 

{lA) In any case in which a person is convicted of theft, theft in a 
Conviction and building, dishonest misappr^riation, cheating or 
release with admo- any offence under the Indian IPenal Code punishable 
with not more than two years* imprisonment and 
no previous conviction is proved against him, the Court before whom he 
is so convicted may, if it thinks fiC having regard to the ager character, 
antecedents or physical or mental condition of the offender and to the 
trivial nature of the offence or any extenuating circumstances under 
which the offence was committed, instead of sentencing him to any 
punishment, release him after due admonition. 

{2) An order under this section may be made by any Appellate 
Court or by the High Court when exercising its ^ower of revision. 

(d) When an order has been made under this section in respect of 
any offender, the High Court may, on appeal when there is a light of 
appeal to such Court, or when exercising its powers of revision, set aside 
such order, and in lieu thereof pass sentence on such offender according 
to law : 

Provided that the High Court shall not under this sub-section inflict 
a greater punishment than might have been inflicted by the Court by 
wmch the offender was convicted. 

(4) The provisions of sections 122, 126A and 406A shall, so far as 
may be, apply in the case or sureties offered in pursuance of the provi- 
sions of this section. 

COMMENT. — This section is a piece of beneficent legislation. It enables 
the Court, under certain circumstances, to release the accused, who has been con- 
victed, on probation of good conduct. It applies only to first offenders, who are 
entitled to the indulgence on the score of their age, character or antecedents, and 
to the circumstances in 'il^hich the offence is committed. The object of this section 
is to avoid sending the first offender to prison for an offence whii^ is not of a serUnis 
dmacter and thereby run the risk of turning him into a Regular criminal.^ First 
oflenders ISsll into two classes : (1) those above the agcf of twenty-one years and 
**oeiivhft ed of an offence punishable with imprisonment for not more than sev^ 
yMBS,** and (2) those Under the age of twenty-one years or women, and convicted 
of an oEbboc not punishable with death or tianqxirtation fbr life.^ A Court cannot 
pam am order under this section where the offen<^ charged is punishable with more 
than se v en years* imprisonment and the person accused is more than twenty-one 
years old.* 

The order under this section xsan only follow a conviction, and can be substituted 
for a sentenc e . The period during whidi the offender can be bound ovw ^ keep 
the peace and be of good behaviour is one not exceeding three years. During the 
peribd, he is liable to be called upon to appear in Court to receive a sentence. 

Scopn.-^-8ub-section <i) Is expressed in genfrai language. It applies to a person 
convicted of an offence punishable with imprisonment of not llmie than a obtain 
period. It oovea the case of a conviction under any law. The tenn ** previous 
oonviotion ** similarly applies to a conviction under any law and is not confined 

• YtOiaba Sakkoha^ (1080) 40 Bom 

D. R. 027. 


M4tkcmmd (1040) 44 Bom. 

1m B. 400* 



8KC&. 562-568*] 
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to a cmvletion under the Indian Penal Gode.^ 

!• * Offence imnlaiuible laith imprisonment. "—The phrase contemplates 
an offen^iepriniailly punishable wlmimpriaonnient. An offienoe punishable with fine 
only' docs not crane within the scm^ of this sub-seotion.* 

2m * Instead of sentencing him.* — ^This expxendon. used in this sttb-seotkm 
and (lA), Indicates that the order of probation can be passed after conviction* 
but beftne awarding the sentence and in substitution of it. If the sentence Is once 
awarded, no/nrder for probation can be passed thereafter.* 

Where an offender is released on probation the Imposition of a fine is illegal.* 
Proviso. — The proviso to sub-s. (7) does not extend to the powers con- 
fSerred by sub-s. (7A). Hence a third clam BCagistrate is entitled to exercise tbe 
powers oonlieiTed by sub-s. (74)^ A piroviso governs what goes before it and does 
not affect what follows after it.* 

Sub-eectlon (lA). — The operation of this sub-section is confined to certain 
offences under the Indian Penal Code.* It covers offences punishable with fine 
only.* Sub-section (1) oovers offences punishable with imprisonment. Power 
under this sub-section can be exercised by a second class Magistrate.* 

The offences enumerated, are exhaustive and do not include their aggravated 
forms, e.g. s. 4S0 of the Indian Penal Code.^* 

Sub-secdon (3). — The High Court has power, on appeal or in revision, to set 
aside the order of the Magisicate ^nd in lieu thereof to pass sentence on the offender 
aoocnding to law, provided that it cannot inflict a greater punishment thm might 
have been inflicted by the Court by which the off ender was convicted. 

Appeal — ^An appeal i'es from an order passAl under this section.** If anoiher 
person not coming within the purview of this section has also been convicted and 
sentenced in the same trial along withaperson mentioned in the section, he also has 
a right of appeal by virtue of s. 415A, and he may appeal not only against his con* 
viction but also against his sentence and this notwithstanding the fact that, if his 
case had stood alone, he would, because of the provisions of ss. 418 and 414 of the 
Code, have hiad no ^ht of appeal.** ^ 

An appeal lies to the Sessions Judge from an order of a first class Magistrate.** 

Providon in osm ' ^ which convicted the 

of fkiliiw oCbnder, or a Court wMch could have dealt with the 

to obaerve oondi* ofTender in respect of his^iginal offence, is satisBed 

tioiis of hta Mcog- that the offender has failed to obsmre any ct tbe 

conditions of his recognizance, it may issue a war- 


* ChhoiaM, (IMS) 87 Bom. L. R. 
188. S», Bom. 614. 

* Kaaturi, (1086) 88 Bom. 1.. R. 
1081. 

* Mivi £am818)lT A.L. J. R. 488. 

* Kmrim BdUMk, (1888) 10 Loh. 
788. 

■ iranMm PatO, (1087) 80 Bom. L. 
R. loss, [18881 Boaiu S8. r.B. ; MwU- 
dftor.v. MMShS JDSm. (1934) Alt 'AU. 
888 1 Mamt dinv, [1840] Ran. 

S07. . 

k • Mmmg VkHn 

* Pmidm BMtfl. (1880) 88 Bom. X,. 

B. 887 1 MemSifi MiOm, (1888) 80 

Bom. lu R. 878. 88 Bom. 880 ; Plan 


Sin^, (1888) 7 lah. 88; Jl« Kmo, 
(1984) 18 Ban. 880. 

■ MandtetAtan, (1884) 87 Bbm. I,. 
R. 108, 80 Bom. 888. 

* MurHAarx. M<MA RMon, mm. 
Bakluhan, (1088) 8 Lah. 88. 

M NgaPyt,(1908)»UBJLWftBamim 
DcuhMai, (1818) Bom. L. R. OSl; 
Sundantm dnas', (1817) 41 Mad. 888; 
Bom Naawa, (1090) 1 X^. 818 

Bahadur- Afotta v. XMw<^fl9a4> 
68 Cal. 408 i JIfoMao, (1888) 88 Bnm, 
L. R. 871. 

>• Smkat, [1940] Ran. 88t. 

M JAg/rnii V. IBudmAun, 

87 Mad. Sir. 


(19M) 
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rant for his apprehension. 

(2) An offender, nrhen apprehended^n any such warrant, shall be 
brought for^^th before the Court issuing the warrant, and such Court 
may either remand him in custody until uie case is heard or admit him 
to bail with a sufficient surety conditioned on his appearing for sentence. 
Such Court may, after hearing the case, pass sentence. 

564. (1) llie Court, before directing the release of an offender 
, . under section 562, sub-section (i), shall be satisfied 

-1 * ** offender or his surety (if any) has a fixed 

place of abode or regular occupation in the ^labe for 
which the Court acts or in which the offender is likely to live durii^ the 
period named for the observance of the conditions. 

(2) Nothing in this section or in sections 562 and 568 shall affect 
the provisions of section 81 of the Reformatory Schools Act, 1897. 

Preoiougly convicted Offenders. 

Older for notify- 565. (1) When any person having been 

addrew of convicted— ' 

^fei^er. (a) by a Court in British India of an offeice 

punishable under section 215, section 489A, section 
489B, section 489C, or section 489P of the^lndifin Penal Code, or of any 
offence punishable under Chapter XII or Viilhapter XVII of that Code, 
with imprisonment of either description for a term of three years or 
upwards, or « 

(5) by a Court or Tribunal in any Indian State acting under the 
general or special authority of the Central Government or of the Crown 


Representative of any offence which would, if committed in British 
India, have been punishable under any of the aforesaid sections or 
Chapters of the Indian Penal Code with like imprisonment for a like term, 
is again convicted of any offence punishable under any of those sections or 
Chapters with imprisonment for a term of three years or upwards by a 
High Court, Court of Session, Presidency Magistrate, District Magistrate, 
Sub-divisional M^istrate or Magistrate of the fipit class, such Court or 
Ma^strate may, if it or he ^nks fit, at the time of passing sentenc,*c of 
transportation or imprisonment on such person, idso oracr that his 
residence and any cha^e of or absence from such residence after release 
be notified as hereinafter provided for a term not exceeding five yea;rs 
from the date of the expiration of such sentence. 

(2) If such conviction is set aside on appeal or otherwise, such order 
shall become void. 

(3) The Provincial Government may make rules to cany out the 
provisions of this section relating to the notification of residdhee or 
change of or absence from residence by released convicts. 

(d) iAxk order under this section may also be made by an Appellate 
Court or fay the High Court when exercising its jpowexa of revision. • 

(d) . Any ^ferson charged^ with a breach or any sudh rule may be 
tried by a Magistrate of c^p^tent jurisdiction in the district in which 
the placfi last no^Sed by as his place of residence m situated.* 

* '^Oiigiiiaisitb^a ^ was omitted' by S. 8 of Act AXU cl 1989 and original 
(S| was renumbered (4). • 
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COMMENT. — ^This section can be compared with s. 75 of the Indian Penal 
Code. It is one of the remedial measures for prevention of crimes* With a view 
to ensure good behaviour, it reqiAes a released convict, in some cases, to report 
his movements for a period not exceeding five years. As, however, it Interferes 
with the liberty of a subject, it ** must be construed strictly.**^ 

It will be noticed that there should be — 

(1) A previous conviction fbr an offence under ss. 215, 2S9A, 489B, 489C, 
489D of tha Indian Penal Code or any offence punishable under Chapter XU or 
Chapter XVII of the Code with imprionment for three years or upwards. 

(^) *The conviction should be by a Court either in British India or in the territo- 
ries of an Indian State acting under the general or special authority of the Central 
Government or the Crown Representative. 

(8) There must be a subsequent conviction for any of the offences specified 
above by a High Court, Court of Session, Presidency Magistrate, District Magistrate 
or Magistrate of the first class. 

If the above three conditions are fulfilled, the accused may, by an order passed 
at the time of passing the sentence, be required to report his residence after release 
for a period not exceeding five years.* The order may also be passed by an appellate 
Court or by the High Court in revision.* 

An order under this section, in the absence of sentence of transportation or 
imprisonment, is illegal. It cannot be made where the Court passes a sentence 
of whipping.^ 


SCHEDULE I. 

• Enactments Repealed. 

[Bepedled by Act X of 1914^ s. and Sch. //]. 


1 Ff^fi I%a, (1910) 86 Bom. 187, * HU$9ain Beg, (1908) 81 Mad. 548. 

12 Bom. L. R. gOl.. * FuBi DUua, sup.; Etaaru 

^ iM.i Naddi Chengqdu, (1917) 40 (1985) 15 Pat. 44; Ba Kymo, [1940] 


Mad. 789. 


Ran. 527. 
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CBAPB. ym-X.] TABUIAB STATEMENT OF OFFENCES. 489 



CH4fTB» X.— COMTBIIPTS OF THE LkVTVh AUTHOHITY OF PcBUC SsByANTS.— C0tl<t»tted. 



of an o|fe£e, eto* 
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CBAPJE.] TABTriAK STATEHENT OV GFrEKCBS. 4ftl 




Chapteb X. — Contempts op the Lawful Authority of Public Sebyants.— concluded. 
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in II in 

j i Sji r i|i i i 

iiiiflr m 

jji{ 

tnprimiiinit of either 
dewriptioo for 7 yeai% 
with or withou^fiM. 

• 

Imprisonment of either 
description for 8 ycari» 
or fine, or both. 

SUmple imprisonment for 
2 years, or fine, or both. 

Imprisonment of either 
description for 2 years, 
or fine, or both. 

• 

Ditto 

Imprisonnllnt of either 
description for 8 years, 
and fine. 

Imprisonment of either 
description for 7 years, 
and fine. 

Ditto 

Transportation for life, 
or imprisonment of 
cither description for 10 
sreats, and fine. 

ii 

in 4^ 

gSh Is 

3‘3 ® B ^ 

Ditto 

Ditto 

DUto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

' • • 

1 1 

Ditto 

R.II.M. 

S S S S 3 S S 



Ditto ... ••• 

t 1 

111 III 1 

1 1 

1 1 

Ditto 

May arrest without 
warrant. ... 

Ditto 

Ditto 

Ditto 

Ditto 

Ditto 

Shall not arrest 
without warrant. 

Ditto 

iIa 

IliiiMi i!iS 

4t|:| ‘1 
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CHATTEa XIV.— Offences ArFEcrmoTmePoBuc Health, Safety, Convenience, Decency and MoiiALs.-co«rftt(fed. 
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, CaAPTEB XVL— Ofvbncb arectino the Huiun "Bovy.— continued. 

A 

Of the causing of Miscaniags; of Injuries to Unborn Children: of the Exposure of Infants and of the 
Concealment of Births. — Concluded. 
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Chatteb XVL— Offences affecting the Huiian Body.— sonttnued. 
Of Wrongful Restraint and Wrongful Confinement. 
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Cf Criminat Fwee and AssmtU 



BArasR XVt—OraRifcitt AmcriKA thb Huuak Body.— « ofl6fwfed. 
Of Kidnapping, Abdwiion, Slavery and Fore^ l^abour.—eonduded. 
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B XVIL— Offekces against Pbopsbty.— 
Of Crimitui Breach of Truri.— concluded. 
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ChaMxb XVnr^^^OimeKCES against TsnEBxrT.-^^^miUnved. 
Of MisAitf, — conduded. 
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Chapter XVin.— O psences belatino to Docckents and to Trade or Property MARK8.--<!<mc?u(W. 

Of Trade and Property Marks, — concluded* 
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SCHEDULE III. 


(See section 36.f 


Ordinary Powers of Provincial Magistrates. 


I.— Ordinary Powers of a Magistrate of the Third Class. 

(1) Power to arrest or direct the arrest of, and to commit to custody* a person cmmnilttlng an 
offence in his presence, section 64. 

<2) Power to arrest* or direct the arrest in his presence of* an offender* section 05. 

(8) Power to endorse a warrant, or to order the removid of an accused person arresUNf under 

a warrant sections 88, 84 and 80. 

<4i Power to Issue proolamatloiui in eases Judicially before him* seetlott 87. 

(5) Power to attach and sell property and to dispose of daims to attached property in cases 
judicially before him, section 88. e 

<6> Power to restore attached property* section 89. 

M Power to require search to be made for letters anil tel^rams, section 95. 

|8> Power to Issue search-warrant, section 06. 

C9) Power to endorse a search-warrant and o.der delivery of thing found, section 00. 

^10) Power to oomniand unlawfkil assembly to disperse* section 127. 

'll) Power to use civil force to disperse unlawful assembly, section 128. 

'12> Power to require military force to be used to disperse nnlawfiil assembly* section 180. 

18) Iffiwifftwf ) 

|14) Power to authorlae detention not being detention in the custody of the police of a person 
durhig a police investigation, section 167. 
fl4o) Power to postpone issue of process and inquire into case himself* section 202. 

(15) Power to detain an offender found iu court* section 851. 

( 16 ) [OmitteS.J 

(17) Power to apply to District Magistrate to issue commission for examination of witness, see- 

tlon 606(2). 

(18) Power to recover forfeited bond for appearance before Magistrate's Court* section 514 and 

to require foeah security* section 614A. 

(18a) Power to make mder as to custody and disposal of property pending inquiry or trial* sec- 
tion 516A. 

(10) Power to make order as to disposal of property* section 517. 

(26) Power to sell property of a suspected (maracter, section 525. 

(21) Power to reqiure affidavit in suiqiort of application* section 530A. 

(22) Power to make local Inspection* section 539B. 



/I . — Ordinary Powers of a Magistrate of the Second Class. 

The ordinary powers of a Magistrate of the thitd class. 

Power to order the polMe to Investigate an offence in cases in which the Magistrate has juris- 
dietlon to try or commit for trial, section 155. 

Fow er^ ^p^tpone issue of process and to inquire into a case or direct Investigation, seo- 

COfiiilM] 


Illm^^-Ordinary Powers of a Magistrate of the First Class. 

Hie ordinary powers of a Magistrate of the second doss. 

Power to issue search-warrant otherwise than In course of an inquiry* section 08. 

Power to issue searah-warrant for discovery of persons wrongfOlly oonflned, section 100. 

Power to require seourlty'to keep the peace* section 107. 

Power to require security for good bdiavlour* section 100. 

Power to dlsOhaige sureties* seetion 126A. 

Power to make orders as to local nuisances* aeotion 188. 

Power to make ordera* etc.* in poaatoalon e aa ee, aeotioiia 145* 146 and 147. 

Power to record alatementa and oonfeaBionB during a polioe Inveatigatlon* aeolioa 16^ 

Power to authorise detention of a person in the custody of the ponoe during a poUee invealL 
gatkin# aecUon 167. 

power to bald inquests, seetion 174. * 

Power to aomittit for trial, section 206. 

Power to atop proceedings when no oomplalnant* aeetlon 240. 

Power to tender pardon to aocomplioe during inquiry Into ease by hlnuelf* aeotion 887. 

Poirer to make orders of maintenance* aeotion 468 and 480. 

Podor Ur take evidenoe on commlsalon* seetion 508. 

Power tp recover penalty on lOnelted bond* section 514. • 

Power to require neah aecurlty* section 514A. 

Power to re*eaD caae made over him to another Biagiatrate* aeotton 588 (4). 

Power to make order ea to Arst offenders* eectton 562. 

Power to order leleaaed oonvlots to notl^r residenoe* aeotion 565. 
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IV. — Ordinary Pcveers of a Sub-divisional Magistrate appointed 
nnder section 13. 


Theovdlnaiy powers of « Mt^iitrate of the 6rst doss. 

Power to direct worrants to landhoMers, section 78. 

Foww to require security for good behaviour, seotioa 110. 

hwa to make orders proUbitiiig repetitloiis of nuisances, section 148. 

Pbwer to make orders under seccbn 144. 

Powergo depute Subordinate Magistrate to make local inquiry, section 148. 

Power to order police investigation into cognisable cases, section 188. 

Power to receive report of poUcemilloer and pass order, section 178. 

Hwer to Issue piooeas for person within local Jurisdiction who has committed a 
outside the local Jurlmtion, section 188. 

Power to entertain complaints, section 190. 

Power to receive jpollee-reporta, section 100. 

Power to entertain oases wilkout coinplaint, section 100. 

Power to transfer oases to a SubordimUe Bulstnite, section 102. 

Power to pam sentence on jnoceedinjB recorded by a Subordinate Magistrate, section 840. 
Power to forward record of inferior Court to District Magistrate, section 485 (2). 

Power to sell property alleged or suspected to have been stolen, etc., section 624. 

Power to withdraw cases other than q>pea]s, and to try or refer them for trial, section 688. 

[Omitted.] 

V. — Ordinary Powers of a District Magistrate. 

The ordinary powers of a Sub-divisional Magistralc. * 

Power to try juvenile offenders, section 20B. 

Power to require delivery of letters, telegrams, etc., section un. 

Power to iasut search-wanants for documents in custody of postal or Iclegrapb authority, 
section 00. 

Power to require security for good behaviour in case of sedition, section 108. 

Power to disoham persona bound to keep the peace or to be of good behaviour, section 124. 
Power to cancel bond for keeping the iieaoe, section 125. 

Power to order preliroinaty mvestigation by poUce-offleer not below the rank of Inspector 
in certain cases, section lOOB. 

Power to try eummaiily, section 260. 

Power to tender pardon to aooomplice at any stage of a case, section 887. 

Power to ouash convictions in certain section 860. 

Power to hear appeals from orders requiting security for keeping the peace or good behaviour, 
section 406. 

Powei^ bcw^Bgpeais from orders of Magistrates refosliig to accept or rejecting auieties. 

Power to hear or refer appeals ftom convictions by Magistrates of the second and third classes, 
s e etj pn 407. • 

Power to call for records, section 435. 

Power to order inquiry into oomplainl dismissed or case of accused discharged, section 486. 
Power to order commitment, section 487. 

Power to report case to High Court, scotion 488. 

e Mtl . 

vL] • 

to appolat person to bo Public Proeecutor in partioulor case, section 492 (2). 

Power to issue oommissbn for examination of witness, sectioo^ 508. 508. 

Power to hear appeals Arom or revise orders passed under seotions 614, 515. 

Power to oompd restoration of abducted female, section 552. 



468 


ADDITIONAl« POWERS OF PBOVlNCIAI« 3CAOISTBATE8 [SCHED. 

SCHEDULE IV- 
(See sections 37 and ^5.) 

Additional Powers with which Provincial Magistrates 

MAY BE invested. 


POWERS WITH 
WHICH A MA- 
GISTRATE O F 
THE FIRST 
CLASS MAY BE 
INVESTED. 


By Tin District 
Maoistratk. 


POWERS WITH 
WHigEl A MA- 
GlSlllATB OP 
THE SECOND 
CLASS MAY BE 
INVESTED. 


By the DisTRicr 
Maoistbatr. 


r<i) 


SI 

I 


( 6 ) PoW 4 

}?l K:! 

local 


By the Provinciax. 
Govxrnmbnt. 


f By THE Provincial 

GOVSRNBfBNT. 


(8) 

(») 

( 10 ) 

ail 

(13) 

(14) 
^(13) 

( 1 ) 

III 

(4) 

( 6 ) 

1 ( 6 ) 

la) 

ili> 

(W 


(а) 

( б ) 

(T) 

( 8 ) 

<0) 


( 1 ) 

(8) 

IS 

(«) 


Power to rcqtutre seeuxitY for good behaviour 
in case of sedition, eeetion 108« •• 4 

Power to require aeaurity for good behaviour, 
section 110; 

JOmSlMf:] 

Power to make orders prohibiting repeti- 
tions of ninsanoes, section 148 1 
Vawer to make orders under seetloii 144 s 

• to issue process for person within 

jurisdicstlon who has committed an 

cdfcnce outside the local Jurisdiction, seelloD 
180: 

Power to take cognisance of offences upon 
complaint, section 190: 

Power to take cognisance of offences open 
^ioe reports, section 100 : 

Power to take cognisance of offences with- 
out complaint, scKTtion 190 : 

Power to try summarily, section 200: 

Power to hear appeals from convictions by 
Magistrates of the second and third classes, 
section 407 ; 

Power to sell property aOcged or 

to have been stolen, etc., section 824 ; 
rOstttlRlt] 

Power to try cases under section 124A of 
the Indian Penal Code. 

Power to make orders pndilbiting repetl> 
tions of nuisances, section 148 : 

Power to make orders under section 144 s 
r^tffedt] 

Power to take cognisance of offences upon 
complaint, section 190: 

Power to take cognisance of offences upon 
^Ice reports, section 190: 

Power to transfer cases, section 109 s 

fRepeeUdi} 

Power to makr orders, prohibiting repeti- 
tions of nuisances, section 148 : 

Power to make orders under section 144 : 
Power to record statements and confessions 
during a police Investigation, section 164 : 
Power to authorise detention of a person In 
the custody of the police during a poUoe 
investigation, section 107: 

Power to bold Inquests, section 174: 

Power to take cognlsanoe of offences upon 
complaint, section 190 : 

Povrer to take cognisance of offences upon 
police reports, section 190: 

Power to talm oogntsanoe of oflSenous with- 
out complaint, seclJoa 190: 

Power to commit for trial, section 900 : 
Power to make order as to first offenders, 
section 808. • 

* u # 

Power to make orders prohibiting repeti- 
tions of nuisances, section 148 : 

Power to nuke oi^rs under section 144 : 
Power to bold inquests, seciloti 174 1 
Power to take cognlsanoe of offencea upon 
complaint, section 490 l 
P ower to take cognisance of offences upon 
pollee reports, section 190 : S 
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FOBHS. 




TOWERS WITH 
WHICH A MA. 
GI8TRATB OF 
THE THIRD 
CLASS B(AY BE 
INVESTED. 


TOWERS WITH 
WHICH A SUB. 
DIVISIONAL MA. 
GI8TRATB MAY 
BE INVESTED. 


By tbs PnoYiNCiAx. 
Govsbnmbnt. 


By tbs Dtstbict 
MAoimiAis. 


By the Provincial 
Government. 


'(1) Powtf to mskB onlorf iMdUblting tqioti* 
Uom of nulMuioM, Motion 148 1 
(S> fOmiUedt] 

(8) Power to hold inqueoto, oeetion 174 : 

(4) Power to take oogniaanee of ollleiioeo upon 
oomplaint. Motion IBOt 

(8) Power to take oognisHuioe of offenoea upon 


. poUoe reporta, MCtkm 190: 

C(6) tSmtiudU 

r(l) Power to make oidera prohibitins Tepctl- 
I ttona of nulaanoea, aeotion 148 ; 

(8> [OmiUedi} 

(8) Power to hold Inqucata, aeetion 174 1 
I (4) Power to take oogiiiBaaM of offenoea upon 
] oomplaint. aeoUon 100: 

I (5) Power to take cognlaanM of oflieneca upon 
[ police repoita, aeetion 190. 


Power' to can for 


a, aeetion 48B. 


SCHEDULE V. 
(See section 556.) 
FORMS. 


I.^ — Summons to an Accused Person. 

(See eeeUon 88.) 
of 

Whereas your attendance ia neceaaary to answer to a charge of (elaU sborUw the offence oLnsadL 
1 are hereby required to appear in person (or by pleader, oa the ease may to) before the (Megmetde) 


you are hereby required to appear i 

day of 

Dated thla 
(Seel.) 


, on the 
Itorein fall not. 

18 

(Signature.) 


IL — ^Warrant of Arrest. 

(See section 76.) • 

To (name and deeignalion of person or pereons tcho is or are to execute the warrant.) 

Wbebeas of stands diarged 

with the offence of (state the effenee), you are hereby directed to arrest the said 

, and to produce him before me. Herein foU not. 

Dated this * day of 18 

(Seal.) (Sigm^ae.) 


(See section 76). 

This warrant may be endorsed as follows : — 

If the aald shall give ball himself in the sum of 

s u ret y In the sum of (or two sureties eadi in the sum of 

to attend before me on the day of 

so to attend until otherwlM directed by me, he may be racaaed. 

Dated this day of 


, with one 

and to eoAnuo 

18 . 
(S^gnofurr.) 


in.-i.BoND AND Bail-bond after arrest under a warrant. 

a (Sto section 86.) * 

• I (fiome), of • , being brought before ilic District Magfatrate of 

(or a» the case mt^ to) under a warrant issued to oompel my appearanoe to answer to the duuge 
at • do- hereby bind myself to attend In tiie Court of 

on the • day of * nest, to answer to the aald ehai«, 

and to oontinue ao to attend until otherwise directed by the Court ; and, in com of my malorm 
defoult faerclD, I bind n^^rsdf to foifolt, to Her Majesty the Queen, Bmpieaa of India, the sum at 


Dated this 


day of 


18 • 
CSMii w a l li ini .) 
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1 do boveby dooluo myMlf aunty for tbe abovcmuned of 

that be ahell attend before bi tbe Court of ou tbe day 

of neat, to anawer to the charge on which he baa been arre8ted» and 

ahall continue ao to attend until otberwiee directed by the CouH ; and. In caae of hla making di " 
therein, I hlndmyaelf to forfeit to Her Majesty the Queen. Empreaa of India* tbeaumofropeea 


Dated thia 


day of 


18 . 
(dVgnoftNe), 


IV.— Proclamation rbquiiiino tbb appbarancb of a pbbson accused. 

<jSlee tecHon 87.) 

WhebsaS complaint baa been made before me that {name, deecHpiUm and addnee) baa committed 
(or la aurpccted to have committed) the offence of , punlahaUe under section 

of the Indtan PCnhl Code, and It has been returned to a warrant of arreat tbereimon iaaued that the 
said (name) cannot be foundL and whereas It has been shown to my aatUfoctlon that the aaldi (imbbc) 
haa abaconded (or la concealing himself to avoid tbe service of tbe said warrant) ; 

Proclamation Is hereby made that the said of Is required to 

appear at (place) before this Court (or before me) to anaqcer the said complaint on the day of • 

Dated this day of IS . 

{Seal.) i&tnatiad). 


V.— Proclamation bbquibino tbb attbndancs of a wiTNBse. 

(See aeetian 87m) 

Wherbas complaint haa been mode befbee me that {name, deaertpHan and addreea) 1 ^ 

(or la suspected to have committed) the offeoce of (menlioa the effenoe eoneieety) and a ' 

been lesued to oompd the attendance of (fiasse, deeeripUon and adareee ofthewUneee) before thle Court 
to be examined touehing the matter of the said complaint ; and whereas It has been returned to the 
said warrant that tbe oald {name ofwUnen) cannot be eerved, and it haa been shown to mv aatlafootlon 
that he has absconded (or is oonewing himself to avoid the service of the said warrant) : 

Prodamattem la hereby made that the said (naam) la required to appear at {plaee) before the 
Court of on the day of next at 

o*clock to be examined touching, the offence complained of. 

Dated this day of 18 . 


(Seal,) 


{Signaime.) 


VI. — QrOBR of ATTACnMBNT TO COMFBL THE ATTBNDAMCB OF A W1TNBS8. 

{See eeetion 88)* 

To the PoUce-erfHoer in charse of the PoUce-station at 

Whereas a warrant has been duly issued to compel the attendance of (fMme, deaeription and 
addnee) to testify eonoerning a complaint pending before this Court, and it has been retunm to the 
said warrant that it cannot be served ; and whereae it has been shown to mv satisCaotioa that he haa 
nbeconded (or la conoeallng himself to avoid the service of the sold warrant) ; and thereupon a Pro* 
“ i haa been or Is being duly issued and published requiring the said r 


I svittenee sA tlw time and place mention^ therein. 


ie to authorise and require you to attach by seizure the moveable property belonging 
the value of rupeea which you may find within 

hold the said property under attachment 


tothe said to the value of 

the Diotriet of and to hoUL , , 

the Airther Older of this Court, and to return this warrant with an aadoCraeinent eertiiying the 


Dated this 
USeoi.) 


day of 


18 


ObOER of attachment to COMPEL TDB AFPBABANCB OF A PBBSON ACCUSED, 
fo {See eeetion 88m) 

To (name and deeignrtUm tf the pereon or penone nho ie or are to execute the warrant). 

Whereas oonndaint has hem made before me that {name, deeeripHon and addreee) haa 
(or la suspected to nave oommitted) the offence of punishable under section 

of the Indian Penal Code, and it haa been returned to a warrant of arrest thereupon lasue&tbat the 
said (fiomc) cannot be found ; and whereas it has been shown to my aatisfaetion that the odd {name} 
has abeeo n ded (or Ie ooneealing himself to avoid the service of the aaid warrant), and there u pon a 
Proclamation baa been or ia being duly issued and publidied requiring the aaid toi 

to answer the said charge within di^s ; and whereas the said ^ Is poa 

of the following property other than land paying revenus to Government to the village (or 
of , to the District of , vis., * 

aid an order haa been made for the attachment thereof; 

You on hereby required to attach the said prepay by seiBum, and to hold the i 
attachment pending the Airther order of this Court, and to return thle warrant with i 
oertUying the manner of Its execution. 

Detedthia 
{Seat.) 


day of 
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Ordbb autborisino an attachmbmt bv tbb deputy Comuibbiobeb as Coluxtob. 

{See eeetion 88.) 

To tte Dqnity Cbmailaalonor of the ttftrtet of 

WtaEREAB oomptaliit has been made before me that (name, deecnptien and addren) hae oommitted 
(or la auniceted to have committed) the offenoe of t pimfahable under aectlon 

of the liMUra Penal Code, and it has been retuined to a warrant of arrest thereupon Issued that the 
aald (name) cannot be foim s and whereas it has been shown to my satisfaction that the said {name) 
has abooondcd (or Is coneeaUna to avoid the service of the aald warrant) and thereupon a 

Pkodamatlom has been or is bdng duly issued and pubUsbed requiring the said to appear to 

answer the said eharge within dm : and whereas the said is po ssesse d 

of oertalii land paying revenue to Government m the village (or town) of in the DIatriot 

of • S 

You are hereby authorised and requested to cause the said land to be attached* and to be held 
under attachment pending the further order of this Court, and to certify without dday what you may 
have done in pursuanoe this order. 

Dated this day of 18 . 

(Seal.) (Signaiure.) 


V 11 ,i-*-WaBRAMT* in tbb FIBST INSTAKCafi TO BBlNO UP A WlTNBSS. 

(See eecHon SO.) 

To (name and deeignoHon of IhePoUce^ffficer or other person or persons mho is or are to execute the warrant.) 

Wbebbas complaint has been made before me that of has (or is suspected 

to have) oonunitted the offeaoe of (meniten the offence coitcCse/y), and it appears likely that (name, 
amldesmpMoiiqf wilnest) can give evidence concerning the said complaint ; and whereas 1 have good 
and sufflemt reason to believe that he will not attend as a witness on the hearing of the said oomphtint 

imliWi tO do SO ; 

This is to authorize sund require you to arrest the said (name), and on the day 

of to bring bim before this Court, to be examined touching the offence oomplained of. 

Given under my hand and the sciU of the Court, this day of 18 . 

(/Seal.) (Signaiure.) 


VIII.— WaBBANT to HEABCfl AFTBB INFOBMATJON OF A PAnTICUJJkB OFFENCE. 

(See section 96.) 

To {nameanddesignoHonef the PoHee^ffieer or other person or f^aorts who is or are to execute the ujarrani.) 

Wbbreas information has been laid (or complaint has been mode) before me of the oommiasion 
(or suspeoted commission) of the offence of (mention the offence concisely), and it liaa been made to 
atppear to me that the production of (speeiftf the thing clearly) is essential to the Inquiry now being 
made (or about to be made) into the said ollaice or suqiected offence ; 

Tliia Is to authorise and require you to search for the said (the Ihing specified} In the (deserihe the 
house or place or part thereof to wMeh the seardt is to be confined) and. If found, to produce the same 
forthwitb before this Court, returning this warrant, with an endorsemont certifying what you have 
done under It. Immediatelv unon ita execution. 

Given under my himd and the seal of tlie CotirT, this day of 18 . 

(Seal.) • iSignafure.) 


TV>(fi 


IX.— IVabbant to srabcb suspBcrEn Place of Deposit. 
e (See section 98.) 

B and designation of a PoUeonfficer obooe the rank of a Constable). 


WBEbbas ii^rmation has been laid before me, and on due Inquiry thereupon had 1 have been 
ted to bcUeve that the (describe the house or other place) is used as a place for the deposit (or sale) of 
stolen property (or if for tUher ef the other ptnporrs expressed in the sectian^ etaie the purpose in Ike 
words Co lair section ) ; 

This is to aut&irlze and require you to enter the said house (or offter place) with such assistance 
08 shall be required, and to use. If necessary, reasonable force for that purpose, and to search every 
part of the said house (or other jdaee, or if the search is lobe corfined to a part, specify Cfte part clearly) 
and to setae and take possession of any property (or documento, or stamps, or seals, or coins, or obscene 
us the ease may be ) — {Add (when the ease reguirts <l) and also of any Instruments and materials 
I may tcasonsliiy believe to be kept tor the manufacture of foii^ documents, or counterfeit 
r fuse isles, or counterfeit coin (os lAe case mo» be)), and forthwith to bring before this Court 

le said tbings os may be taken possession of. returning this warrant* with an endorsement 

o e rtitriu g what you have done under it, immediately upon its execution. 

Given under my hand and the seal of the Ckiiirt, this day of * 18 . 

(Seal.) • f.oqimahire.) 


X. — Bond to kbbp the pkacie. 

(See section I(^.) 

Wbrbeas I (name), inhabitant of (place), have been called u]m to enter into a bond to keep the 
peace for the teim pf * , or until the oompletion of the inquiry In the matter 

of now penefiag in the Court of , I hereby bind myseifnot to cmmidtn breach 

w the peace, qy do any act that magA probably oorarion a breach of the peace, during the said term or 
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im^ tfM iwiinnbit ton ttf IwqiHgr —mI, to my wimlrfij thtmto. 

tofilifSeit to Iw Meetly tlw QueeD, Empresa of Indio, toe Mim ^drapees 
DoMlliis day of 

r 


I hmby Und myaelf 

la . 
(ai(f wal M rf .) 


XI. — Bond vob Good Bbhavioub. 

(S§e ateHom lOS, 109 amd i/a.) 

Whbrbas I (fiaaia) Inhabitant of <plaea), have been called upon to enter Into a bond to be of flood 
behaviour to Her Mi^eety the Queen, Brapreaa of In d ia, and to all Un eubjeoto for the term of frtafe 
Me period) or until the oomidetlon of the Inquliy In the matter of now pending in the 

Oo^ . e I hereby bind myeelf to be of flood behaviour to Her BieJeaty and to all Her 

■ubjeete during the eaid term or until the oonmletion <» the laid inquiry ; and. Inc aae of my makhue 
driaiilt therein, I bind myielf to forfeit to Hw MaJeety the aum of rupees • e« 

DatedthU di^ 18 . 

_ (SiOffohire)m 

(Wkere a bond weilk turedaa ft io 6e eaeeufed, adef),r~We do hereby declare ourselves sureties for 
the hbovenamed that he will be of good bc^viour to Her Aisjesty the Queen, Empress oi. 

India, and to all Her sufajeets during the said term or until the oolapletlon of the said Inquiry ; and. 
In ease of his making default therein, we bind oureelveB, Jointly and severally, to forfrit to Her Majesty 
the aum of rupees 

I this day of 18 . 

<Si|8Miiire.) 


XII. — Sctmuons on infobbiation of a fbobabus Bbsacb or tbb Pbacb. 

{See eecHon 114,) 

To of 

WmEBBAS it has been made to appear to me by credible informathm that {state the edbelanee of 
the imfoewadion), and that you are likely to commit a breach of the peace (or by which act a breach 
of the peace will probably be occasioned), you are hereby required to attend in person (or Iqr duly 
authorised agent) at the Omoe of the Magistrate of on the day of 

18 , at ten o'clock in the forenoon, to show cause why you riiould not be required to enter Into a 
bond for rupees [leheii sureties are rejutred, add, and also to give security by the 

bond of one (or two, or the ease may be) surety (or sureties) in the sum of rupees (each tf 

more fhon one) J that you will kera the peam for the term of 

Given undm my nand and the seal of the Court, this day of 18 

(BmI.) {Signaiure,) 


Xni, — Wabrant op CoimiTJiENT ON Failure to find Sbcubity to bbbp tbb Feacb. 

(See section 123.) 

To the Supertatendent (or Keeper) of the Jail at 

Wbbbbas (aoms and address) appeared before me In person (or by his authorised agent) on the 
... . dmr of In obedience to a summons calling 

upon him to show oause why he should not enter into a bond for rupees with one surety (or 

a bond with two sureties each in rupees ), that he, the said (name), would keep the peace for 

the period of months ; and whereas an order was then made requiring the siud (name) 

to enter Into and find such security (state the securjiy ordered when it differs from that mentioned in the 
s u m mo ns) and he has failed to comply with the said order ; * 

This Is to authorise and require you, the said Superintendent (or Keeper), to receive the said 
(name) into your custody, together with this warrant, and him safely to keep In the said Jail for the 
sold period of (term of imprisonmenl) unless he riiall in the meantime be lawfully ordered to be rrieased 
satwl to return this warrant with an endorsement certifying the maniier of its execution. 

Given under my hand and the seal of the Court, this day oi 18 

vasal.) (Signedure.) 


XXV. — ^Wabbant op commethbnt on Failure to find Sbcubitt sob Good Bbhavioub. 

(See section 123.) 

To tha SuDerintendent (or Keener) of the Jril at • e 

Whbbbas It has bera nuiMto appear to me that (name and desertpHdn) has been and Is lurking 
within the district of having no ostensible means of subsistence (or, and that he Is 

unable to gtvn any satisfactory account of himself) ; 

• or i 

Wrbbbas evidence of the general character of (name and deseripHon) hog been adduced bel^re 
me and recorded, from which It appears that he Is on habitual robber (or house-breaker, etc., os the 

order has been reootded^tlng the same and requiring the said (name) to ftimiah 
aeeurity for fals good behaviour for the term of (state the period) by Entering into a bond lAth one surety 


(or two or 1 


mie sureties, oe the ease may be), himself for rupees 
, and the said surety (or eaoh of the said sureties) for rupees 
said (name) has foiled to comply with the said order and for such defoult 
% ias (stats the term) unless the said seeurity be sooner ftitnidied g 


» tha 
bas^beeifi adjudged Imprison^ 
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J?!" fiUip^Undmt (or Keeper), to leoeive tlie eeld 

<fMM) Into yona euitody, togeUm rdtti thle wemiit, end him MUbbr to keep in the mid Jail tor the 
eald period of (tom vfimprimmment^ unleee he riiall in the meantimB he lawtofiy ordered to be iclceird 
and to retiim thie werrent edth an eti^oraeinent oertiiying the manner of ita exeoution. 

r hand and the eeal of the Court, thla ' “ 


(M.) 


day of 


18 

(Sigmiiun.} 


XVr— W aUUMT to DiaCBABOB A FBBBON 11IFBX80NBD ON FAllUSB TO QIVB SECURITY. 
iSee teetbmt 123 and 124.) 

Keeper) of the Jail at (or pUmt officer in mtoee 

^ deecrfpfion qf prieoner) was oommitted to yo«r custody under wanent of 
thdCo^ dated the dwof add has sinoe duly given security 

under wOtlon of the Cirae o£ Criminal Prooeduze ; 

appeu^ to me sullldent grounds tor the opinion that he can be released without 
naaard to the community s * 

This Is to authorise and requise you ferthwlth to disoharge the said (name) Ikom’ your custody 
unlem he U liable to be detainedtor 00 ^ other cause. x , j ^ 

Givenundermy hand and the seal of the Court, this dayof 18 . 

“ (J9(gnafMirJ 


(M.) 


XVI. — Order for tbb bemoval of Nuisances. 
(See section 133.) 


To {name, description and address). 

_ ^hr beab It Im bem made to appear to me that you have caused an obstruction (or nuisanori 
public roadway (or other pubtie place) which, eto., (describe dre toad or poNie 
SS* ' **^*-2i?** (elofe nbol if is that causes the chsiruetian or nuisance), and that such obstnietion (or 
nulsanoei sUll ealsts 2 


I sUU ealsta; 

^W hereas uh ■, 
the trade or occupation 
end that the samcT * ‘ 
the iniuHous iffeete 



or 

WaKBRAS it has been m ade to appear to me that you are the owner (or are in po s s e ss i on of or 

re the cnnftml nvmt n ».JI ... ... \ A 4.. ...Ut. «... 


, V uiow w Hppw ut me umc you are uie owner \or are m po s s r s si on 01 or 

yve t lm control over) a certain tank (or well or excavation) adjacent to thejpublio way (dreertbe the 
..... . ^ endangered by reason of the said tank (or well or 


.w), and that the safety of the public in maonge 
1 ) being without a fence (or Insecurely fenced) ; 


or 

WmR^s, etc., etc., (as the easemaybe) t 

^ direct and require you within (sfoCe the time tdlowed^to (state eehat is required to be 

^.js to obofe the nmeance) or to appear at in the Court of on the 

nay of next, and to show cause why this order should not be enforced ; 

or 

I do hereby direct wd Muire you within (state the time tdloeoed) to cease carrying on the said 
crade or occupation at the said place, and not again to carry on the same, or to remove the said trade 
from the place where It is now carried on, or to appear, etc. ; 

«. to ,«rt up . iUlIXfeUt too. (.Mr 


I ^ hereby direct and require you, etc., etc., (or the eaee may be). 
Given unito my h and and the seal of the Court, this day of 

(Seat.) ^ 


18 . 

(Signature.) 


XVH.— ^fAQlSTBATE*S OrdER CONSTITUTING A JURY. 

(See eeetion 138.) « 

. . 5?^^ . . dmr of • 18 , on order was issued to (noms) requiring 

Umqsl^ the efftti qf fm order), and whereas the said (fietme) has applied to me, by a petition bearing 
SlSiSir**.!. tja j ^ ^ , tor an order appointing a Jury to try 

wheth er toe s aid ry jtcd order is reasonable and proper ul do hereby appoint (the namee, etc., id he 
/ tor Of iw om Jumrsl^ to be the Jury to try and deride theVdd question, and do require the said Jury 

, jto3«fiwtoejtotooftolao^atmyolto 


Hven under my hand^and toe seal of the Court, 1 
(Seat.) • • 


day of 


18 

(Signatan.) 
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XVm.—- Bi4018TSA.TB’B NOTlCaB AND PAR'£MPTOlty OrOBR AFTBB THB FliniING BY A JURT. 

(See eeeUon U0.} 

(ruune, deecrinttaek eatS teMrwee)* ^ 

1 HBBBBY Bwe you ootfoB tbot the Juiy-^uly uppoiiited on the petitton pfeeented by you cm 
day of have found that the Older Imum on the day of 


iYe you notioe the Jury-duly appointed on the petitton preeented by you cm the 
foi have found that the order Imum cm the day of 


? afilNeed), cm peril of the penalty provided hv the indtaa 
Given under my hand and the real of the Court, this 

(Seia.) 


18 • 

(SCfROftire.) 


XIX ^iNJUNC^fON TO PBOVtOB AGAINST IsCXrVBNT DvNGBR PENDING iNQUAY BY JUBY. 

(See seeiion iff.) 

To (funne, deeeriptian tmd addfeeeh 

Wbbrbas Ae inquiry by a Jury appointed to try'erhether my order iesued on the day 

of 18 , is reaso n able and proper is still pending, and it has been made to appear 

to me that the nuisanoe mentioned in the said order b attended with ao imminent serious dan^ to 
the publle as to render necessary immediate measures to prevent such danper, I do hereby, under 
the provisions of section 148 <»f the Code of Criminal Procedure, direct and enjoin you forthwith to 
(elate ptainly lebrt is required to be done ao a tm^^porary sqfspciori), pending the result of the loeal 
inquiry by the Ju^. 

Given under my hand and the seal of the Court, this day of 18 . 


18 . 
(SiigiMtare.) 


XX.— MAGlSTBATB^a ObDBB PBOBIBlTlNO TOB RBPETITION, B<'C., OF A NuISANCE. 

(See asesrisn 14$,) 

To (flame, deecwipHon and addeeoo), 

WiCBRBAS it has been made to appear to me that, etc., (elofe the proper reeUat, guided by Form 
No. XVI or Form No. XXI. Of lAe ease may &e); 

1 do hereby atrletly order nod euJoin you not to rq>eat the said nubaaoe by again placdog or 
caoelng or pennltting to.be placed, eto., (of the ease may oe). 

Given under my hand and the aeal ot the Court, thb day of 18 • 

(8^.) (Signaim. > 


XXI. — ^M\GiaTRATB *8 OrDBR TO PREVENT ObSTRUCTCON, RIOT, BTC.. 

(See oeeUon Iff.) 

To (name, dleeeriplion and addreto), 

Wbbrbas It has been ma^ to appear to me that ybu are in pcmsesslon (or have the nianagement> 
of (dmerAe clearly the p r operty}? oad that, in cUggliig a drain on the said land, you are about to throw 
or plaoe a poitiou of the earth and atones dug up upon the adjoining publio road, ao aa to oooaalon. 
rialc of obatraotton to persona using the road ; 

or 

WhBBBAS It has been made to appear to me that you and a number of other persona (m mUf oo 
the daee peroone) are about to meet and proceed in a religious prooesstjn along the puUio street, eto , 
(cw fhe ease BMV he), and that Buoh procession bUkely to lead to a riot or an afhay ; ^ , 

or 

Wbbrbas, etc., etc., (os the ease may be ) ; 

I do hereby order you not to place or pennit to be placed any of the earth or stones dug tern 
land on any part of the said road ; • 

or ' 

I do hereby prohibit the procession passing along the eaid street, and strictly warn and cBjoia 
you not to take any part In surii prooesslon (or os fhe ease recited may require). 

Given under my hand and the seal of the Court, thb day of 18 • 

(Seal,) (S^nofme.) 


XXII.— MaOIBTA1«*8 ObDBR DBCLARINO PaBTY BNTlTIJm TO BSTAIN 
PoesBasiON Land, etc., in Disputb. 

(SeeeeetionlfSd ^ 

It appeaihiriM me, cm the grounds duly recorded, that a dispute, likely to induoe a breach of the 
peace, emsted Imimee n (dsscribe the parlies by name and residence, or reoidenee only if the dtapodo he 
bSmen bodko of aOkigere) eonoemlng certain (rials cendoehy Me oMoS of dlopuie),^ddxmXa wlUibt 
fha loeal limited my Jurbdictloi^ all the aald pmes were eaUed vpoa to rive in a i^tcn etatemfsit 
of thrir romeetlve cUna ae to the fsot of actual po m e s s l on of the eaid (Me rnddett of diopute), amt 
being aatisned by due inquiry bad theieopoii, without refinenoe to the merita of the claim of either 
of the said param to the right off posaeseiem, that the claim of ootuhl pDeeeesion by the eo^ 
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1 do dfldde and dedaie that ha ii (or thay are) in pon eM io n of the aald (ike mJkhei efdiamOe) 

by due ooiine of law* and do ftriotly fortild any 


and entitled to ninin mih noMMaltm 
dbtiirbanee of hie (or to th^^ 

Given under my hand and the aeal of the Courts thle 


day of 


18 


XXI1I«— WABBANT OV ATTACOIIBNT IN THE CASE OT A DiSFDTB AB TO THB POSSESSION OP 

Land, BTC. 

(diM eeefion 14$.) 

To the Folioe^oer in ebaige of the Fdlioe-station at [or. To the Collector of 

™ * *’ ■ 5 dliDute likdy to induce a breach of tl 

reddence, or reeidenee only if the 

. dtaau 

state in writlna 
i{llumibieetefdiey¥le)a»M‘ 
of the said pactieo was in 
whlontf thf 


WHBBBArtt has been ma^ to i^ipear to me that a dispute likdy to induce a breach of the 
g risted b e twee n (deeer ^ flt e panl ee o eneem^ hy name ana 


m ei vakuere) ooncemlnB certain (stale eemeieely the eukfeet of diegnOe) e 

j Ju r isdicti o n, and the eald parties were thereupon duly called upon to sti 

tiielr respective daimo as to the tact of actual possession of the said (Ihe sul!^ qrriiSPUle) 
imon due inquiry into the said clalma I have ' 

^thesald(l)tosid|MflfdiipideH 


feukfeet^dtmOe] 
as afoTOSsljj : 


1 that neither _ 

I unabip to satisfy myself as to i 


c»f the said puties was 


and keeping 


TbisistoauthoriMaadiequireyDutoattach tiieaaid(fhesttfe^qrdiipiile) by talrinaa . _ 

p oBsee el oB thereof, and to hold the same under attachment until the deeree or order of a competent 
Court detormininf the rl^to of the partiee, or the claim to posseseion, ehall have been obtained, and 


to return this warrant with an 

Give under my hand and the aeal of the Court, 
(Seal) ^ 


certifying the manner of Its execution, 
lurt, tlria day of 


18 

(Signature.) 


XXIV— .MAOISTRATB'S OBDEU PBOBIBITINO the DdENO OF ANYTHING ON LAN1> OR WATER. 


A DISPUTE having arisen cono 
‘ the limits of my 


(iSlee Mcltafi 147,) 


isen conoeniing the right of use of (stale concisely lAesiffrieelo/ diunUe) situate 

^ ^ Jurisdiction, the possa^n of wluoh land (or water) is claimed exclusively 

by (duerite Ike person or pereone), and it appearing to me^ on due inquiry into the eamet that ttw said 
mad (or water) nas been open to the enjoyment of such use by the publle (or if by i 
etaee pereone, deeeribe himor them) mad (if the uee eon ‘ 


r efpere^, deeertbe hSm or them) and dfthemee eon be 
. baa been enjosred within three months of the Inetitutloo 
e^o^g^djpjmtieular eeaeone,eay**durliigthoUmtottbe 

the ritfbt 

adjudging him (or them) to be entitled to exclusive possession. 
CMven under my hand and the seal of the Court, this 


emoyed througmnst the year) that the said 
OK thesaid inquiry (or, if the uee ie enjoys 
asons at which the same is capable of be- 



VSeal,) 


day of 


18. . 
(Signature.) 


XXV. — Bond and Bail-bond on a Pm&urnNABY Inquiry before a Pouce-offickb. 

(See eection 169.) • 

I (name), of being bhatged with the offence of , and after inquiry required 

the Magistrate of , 


and after Inquify called upon to enter into my own rcoognlxanoe to appear when required, do hereby 
bind 1 * 1 "— iq uMiear at * .in th e Court of , on the 

next (or m such day as 1 may hereafter be reqi&red to attend) to 

nnsvrer farther to the said (diarge, and, in case of my making deflsuit herein, I bind myself to for- 
ftit to Her Bfqjeety the Queen, Bmress of India, the eum of rupees 

Gnmd thSi day of : 

• (Signatme,) 

I hereby declare myself (or we Jointly and sev . 

(or sureties) for the abovesaid that he 

, on the day of 


sverally dedare oursdves and each of us) surety 
le shall attend at . , , in the Court of 


required to attmd), further to answer to the ehane pending against him, and, in case of his makto;; 
Smult therein, 1 nereby bind myself (or we hereby bind ourselves) * " 


Queem, 1 


>ress of India, the eum of rupees 

day of 


next (or on subh day as be may hereafter be 
^ him, and, in case of his maklDg 
to forfeit to Her Mnl^y 


18 

(Signature.) 


XXVI , — Bond to probecute or give Evidence. • 

(ftlee eection 170.) 

I (fiome), of (ptaee), do hereby bind myself to attend at in the Court of 

o^olook on the doKof next and then and tbm to 


doKof 


proseoute (or t# prosmte' and Mve evidence) (or to give in the matter ofaj^nrge ^ 

I A, B», 


vuo A. and. in case of inakl^ defi^t ben^, 1 bind myself to forfoit 
to Her Blsjesty the Quee% Empress of India, the sum of rupees . » 

DaSd^de day^ 18 - 
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XXVII. — Nones OF CoBoiinfBNT by iCAOiFniAis TO GovEaaatmm Fueadu. 

(See seetiom 218.) 

Thx MAonnrBAis ckf hereby gfevea notice he hae ooniinitted one for 

trial at the nest Seadone ; and the Magistrate hereby instniota the Government Pleader to eondnet 
the prosecution of the aald ease. 


I prosecution of the said case. 

Sf ed^thET ^ accused Is that, etc. ^ence as in tha charge). 


18 . . 
{SNgnatura.} 


XXVin.— C baboes. 
iSae seeltaas 92U 822, 22 J.) 

(1) CBABOn WITS ONX HBAD. 

(а) I, lfummandi]!ffieeofMagiairaie, sCe.], hereby chaiae you [aamsqfaeenaed parson] aihdknn ^ 

(8) t^t you. on or about the day d , at 

• waged war against Her H^esty the Queen. Empress of India, and 
Ob Penal Code, thereby committed an offence punlahaUe under seetion 191 of the In d i a n 
BoctlOB 131. Penal Code, and within the ompuaanee oPthe Court of Session [lelkm Ms ehoigs 

ii/hmisd dp a Prssidency Msifiriraie./tor Court of SemlOB sutodiiifs Court.] 

(c) And I hereby direct that you be tried by the eald Court on the said eharge. 

^ {ffdgnoliire and asol o/ Me Itfag ii tr ets .) 

{To be enbetiMed for (8)] 

(9) That you, on or about the day of .at • 

, with the intention of indueing the HonHile A, 0.. Member of the Counail of 
On aectioa 134. the Governor General of India, to refrain firom eseccising a lawful power os 
such Member, assaulted such Member, and thereby committed an offbnoe 
punishable under section 194 of the Indian Penal Code, and within the oognisanoe of the Court of 
■Session [or Hi^i Court.J 

(8) That you. being a publie servant in the tWapartment. directly oeoepM 

_ from [slofr Ms nomsl. for another party fstafr Ms namsj a gratification other 

Ob oactloa 161. than legal remuneration, as a motm m forbearing to do an offichd aoft. and 
_ thereby oommitted an offenoe paniihahle under seetion Ifil of the Indian 

Ptoal Code, and within the cognisance of the Court m Seation [or High Court]. 

(4) That you, on or about the day of .at • 

did [or omitted tQ.do, as Ms eaae mag 8s] » sudi oonduet being 

Ob oectlon 166. oontrary to the provisEonaof Act .section .and known 

_ by you to be prejudicial to . and thereby oommitted u 

offence punishable under section 186 of the Indian Penal Code, and within the cognlsaaoe of the 
Court of Session [or High Court]. 

(б) That you. on or about the day of .at » 

in the ooune of the trial of . before • 

On section 193. stated in evidence that ** *” whiidi statemmt you either knew or 

_ believed to be false, or did not believe to be true, and thereby oommItM u 

offBooe punishable under section 198 of the Indian Penal Code, and within the oognisanoe of the 
Court of Session [or High Court]. 

(6) That you, on or about the day of .at 

oommitted culpable homicide not Mnoimring to murder, causing the death m 
On section 384. . and thereby oommitted an offenoe punldial^ 

under section 804 of the Indian Penal Ccide. and within the oognisanoe of the 
Court of Session [or High Court]. 

(7) That you. on or about the day of ^ .at . 

abetted the commission of suicide by A, 0., a person in a state of intoxication. 
On section 306. and thereby committed an offenoe punlriiable under section 800 of the Indian 
Penal Code, and within the oognisanoe of the Court of Session [or Hi^ Court.] 

(8) ...That you. on or about the day of , at ^ . 

voluntarily caused grievous hurt to . and thereby committed an 

On section 336. offenoe punishable under seoUoo 896 of the Indian Penal Code, and within 
the oognisanoe of the Court of Session (or High Court]. 

(9) That you. on or about the day of .at . 


On section 393. section 892 of the Indian Penal Code, and within the cognisance of the Court 
of Session [or High Court]. 

(10) That you. on 'or about the day of . at ^ . 

61 h a*«**iAM aoa committed dacoity, an offence punldiaole under oectlon 806 of the Indian 

a non o. penal Code, and within the cognisonoe of the Court of Session [or High Court.] 

{Jv eaeee tried bg Magielrate eeibetiMe “ within my cognisance '* for ** within the oogniaanoe 
of the Court of Semion.** and in (e) omit ** by the saldd^rt**. / 

(ID Cbabobs wrr two ob uoam Mbapb. 

(a) I. ffmmeanda!ffiee^f^^ngialraie,eie^h hereby charge you [tiams efaeeueedpere^} aa foOewa 
(8) Pint , — That you. on or about the dmr of .at • 

knowing a coin to be oounterflelt. delivered by same to aaother persoB, by 
Ob oectloB 341. name A. be J^ulne. and thereby eonunitted mn oBntce punishable UBder 

section 841 of tiie Indian Penid Code, and within t^ oognisanoe of the GoiCfft 
of Seetion [or Court]. * « 


robbed [skife the namely and there] 
section 898 of the Indian Penal Cc 


mby oommitted an offenoe punishable under 
Code, and within the cognisance of the Court 
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VOBUS. 


m 


SseDiNfl^^llMt vou, on ov about the day of , at , 

a ooIb to be ooaaterfelt, attempted to induoe another penon» 1w name A, B,, to teoelve it aa , 

and tbeieby oommtUed aa offcnoe punldiable under leBtlon 841 of the Indian Po^ Go^ and wUS 
the oogniuooB of the Oiurt of SeMlonJpr £Dlih Court]. i 

|e> And 1 hemby dheot that you be tiled by the aald CoM on the mid cbaige. 

I*p W — 

<S) Met^That you, on or about the day of .at 

On aertlone ao9 • oommitted murder by eaurtng the death of 

oaa; and tbeieby oommitted aa offcnoe punWimde under oeetlon 808 of the Indian 

Penal Code, and within the oopiiaimee of the Court of Semloa [or High Cbnrt.|. 
BBcendhf*— tlliat you. on or about ttie day of .at . b* 

oaiidng the dem of . oommitted oulpaUe homioide not amountiim to muider. and 

tbereliy committed aa oflisnoe punishable under ceotlon 304 at the Indian Penal code^ and witliia 
tha oogniaanoe of the Court ofSiSon (or High Court]. 


— [or High Court]. 

(8) JNnL — ^That you. on or about the day of . at 

On eemlnne 870 » oommitted theft, and thereby oommitted an ^ 

and puniahable under eeetion 870 of the Indian Penal Code, and within the <wni- 

^ * aanoe of the Court of Sscrion [or High Court]. 

Bwond/y.— That you, on or about the day of . at . 

oommitted theft. havGig made preparation tor eancing death to a person in order to the oommitting 
of snob theft, and thereby committed an offence pumshable under section 888 of the 
Code, and within the oo^sance of the Court of Session [or High Court]. 

TMrdlif . — ^That you. on or about the day of , at 

mitted theft, having made preparation for causing restraint to a person In order to the 
our eacane after the committing of sueh theft, and thereby oommitted an offence 
888 of the Indian Penal Code, and within the oopiiaanoe of the Court of 

day of 


[or 


High Court]. 

f^rthty — ^That ; ywg VH wn nwvusr mas g ^ 

committed Uieft. having made preparation for caiialiig fear of hurt to a person in order to the retain- 
iiv of pnmrty taken by such theft, and thereby ooimnltted an offence punishable under seotta 888 
os ttie Indian Penal Code, and within the cognizanoe of the Oiurt of Session [or High Court]. 

<4) That you. on or about the day of .at , 

Alternative course of the inquiry into . before 

charge on ae^on ^ evidence that ** ". and that you. on or about the 

taa • day of .at In the eoune 

of the trial of .before . stated in the evidence 

that ** one of which statements you either knew or believed to be folse. or did not 

bdieve to be true, end thereby oommitted an offence punishable under section 108 of the Indian Penal 
Code, and within the cognizance of the Court of Session [or High Court]. 

[/n eases tried by Magietrale eubetihUe “ within my cognizance *’ far ** within the cognizanoe 
of tim Court of Session ** and m (e) arnii ** by the said Couxi.'*] 

(Ill) Cbabgb Fon Theft after preyious CoNvicnoN. 

I. [name and qffice of Magietraie, eCo.]. hereby charge you (name of accused person) as followa s— 

That you. on or about the day of t at « . oommitted theft, and 

theieby oommitted an offence punishable under section 870 of the Indian Penal Code, and within 

Mijfh Court 

the cogniaance of the Court of Session [or Ig^jjg^tmte'^ ^ 

And you. the said (name qf accused), stand forther charged that you, before the committing 
of the said offence, that is to say. on the day of , had been oon- 

Weted by the (etate Court by w/uch eonvietien teas had) at of an offence punishable 

under Chapter XVll of the Indian Penal Code with imprisonment for a term of three yean, that 
is to say. the offence of house-breaking by night ideaeribe the ojfenee in the weorde need in the eeetiom 
under wkieh the aeeuded mas conoirtsd). which conviction is stUlln foil force and effect, and that yon 
aie thereby liable to enhaaoed punishment under section 78 of the Indian Penal Code. 

And 1 hereby direct Aiat you be tried, etc. 


XXIX. — ^Warrant of Commriibnt on a Sentence of IMpbisoniient ob FInb if pAasso, 

BY A MaOIFTBATB. 

* (See eeedone 246 and 252,) 

To the Superintendent (or Kaapet) at the Jail at 

WmuiBAS on the day of 18 . (fiame afprieener), the (1st. 

Skid. 8xd. os the earn may be) prisoner In case No. of the Calendar for 18 . 

nyicted before nWname and official deeigrtaHon) of the * 

km [or “ ' * 


') under section lor sections] 


of the Indaln Penal Code (or of Aat 


it ani waa sentenced to (etate ffo pu nlehme nt fiU(y and dieUnedy ) ; 

This is to authorise and require you, the said Supeslatenaent (or Keeper), to receive the eald 
(prlsoNsr*# fMMWf Into your oustody in the said Jail, together with this wanant, and thoie oany the 
afomald sent e nce into eaeoutlon according to law. 

Given under my lynd fold the seal of the Court, this day of 18 • 

r.) iSignaime.) 
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XXX^Wabbant cnr Impbisoniient ok FAnxmB to bboo^kb i 


{SM9mHon250.) q * 

To the Superintendent (or Keeper) of the Jail at 

Whebbas (fiome and duer^tUm) haa brought acainet (name and dleaerCpridn ^ tAe oeeueed perm) 
the oomplaint that (menMon U eoneUdy} and the same has been dlemlaaed m fUee uid Mvotoue (or 
vexaticMio), and the cider of dismieMd awarde payment hy the eald (nmegf eoMUPioinanf) of tte eum 
of lupe^ ae amende ; and whereaa the raid eum hae not been paid end 

on Older hae been «wedfi for hie simple iinprieonmcnt in Jofl Ibr the period of days* 

unless the aforesaid sum be sooner paid; « ^ ^ ^ 

This is to authorize and require you, the said Superintendent (or Keeper), to lyorire the am 
( name) into your custody, together with this warrant, and him safdy to keep in the said JaU for the 
said perhid of (lerm of tmpriaS nm ent), subject to the provisions of section 09 of the Indian Penal Co^, 
unless the said sum be sooner paid, and on the receipt thereof, forthwith to let him at liberty, Retaining 
this warrant with an cHadoraement certifiring the manner of Its osecutioB. 

(Sivenunder my hand and the seal of the Court, this day of 10 

(SM.) . {SigMtmi.) 


XXXI.— SUlfMONB TO WlTNBSS. 


(d^ee aecHons 69 and 262,) 

To • 

Wkerbas oomDiaint has been made before me that of has (or is bus> 

peoted to have) oommltted the olTence of (rials the offence coneUdy opUh Hme and pines), and it appears 
to me that you are likely to give material evidence for the proseoutlon ; 

You ore hereby summoned to appear before this Court on the 
day of next at ten o'clock in the forenoon, to testify what yra 

know <x>noeming the matter of the said complaint, and not to deport thence without leave of the 
Co^ ; and you are hereby warned that, if you shall without just exousr oggleot or reftise to appear 
on the said dM, a warrant will be issued to compel your attendance. 

Given under my hand and the seal of the Court, this day of 10 

{Seat.) iSignatwe,) 


XXXII. — PbECEPT to lilSTBlGT MAOIBTRATB to summon JUBOBd AMD ABSBSSOBS. 

(Slss eecium 326.) 

To the District Msgistrate of 

Whebbas a Criminal Session is appointed to be held in the Court-house at on the 

day of next, and the names of the persons herelD stated 

have been duly drawn by lot hrom among those named in the revised list of Jurors and Assessors 
ftimisliied to this Court ; you ate hereby required to summon the said penoos to attend at the said 
Court of Session at 10 A.M. on the said dote, and, within suoh date, to certify that yon have done 
so in pursuance of this precept. 

(Here enter the namee ef Jurere and Aeeeeeon.) 

Given under my hand and the seal of the Court, this day of 10 

(Feol.) {Signature.) 


XXXIII. — StJMMONs TO Assessor ob Jubob. 

{See eecdan 32B,) * 

Vuii8UAMT^to?preoept directed to me by the Court of Session of requiting yvSur 

attendance as an Assessor {pr a Juror) at the next Criminal Session, you are hereby summoned to 
attend at the said Court of Sesiioa at {ptace) at ten o'clock in the forenoon on the day 

of next. * 

Given under my hand and the seal of the Court, this day of 10 • 

(Seal.) (Signature,) 


XXXIV. — Wabbamt or Cohimitmbnt umdbb SEMrsNcaB or Death. 
(See eecHan 374,) 


To the Superintendent (or Keeper) oi the Jafl at 

Whereas at the Session, held be fo re me on the day of 10 t (nosis 

^prisqpsr), the (1st, 9nd, Sid, as the cam may be) prisoner In ease No. of the 

CUimdar at the said Sesrion, was duly convicted of the offence of culpable amounting to 

murder under aeotion . ^ of the Adlan Penal Cbdc, end sentenced to guifor 

death, subject to the oonflimation of the ssid sentence by the Court of ; 

Thli is to ai^rise end requim you, the M Superintendent (sr Keeper), to receive the said 
(primnsr's naarn) IM 7<Nir eustody tothe said JaU, together wlth4l^ warrant, and him them safely 
to keep until yon abaU receive the tether wanant or cider of tUa Court, eariyfng*foto eflhet the 
onte of the said Court. 

Given under my baud and the seal of the (3ourt, this da)^ of « Ig 

(AmL) (AtonMmV- 
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XXXV. ^Wabbant of BxecunoN on a Sbnisnck of Dkatb. 

{See meSon 3914 

{or Keeper) 


; “ oriiofierytlieltflt, 2od, 8id. aa the caae mets be) priioner In case No. 

of the Calender at the Mdon hdd before me on the day of » ^8 . ^ 

hae been by woraot of tUs Court, dated the ^ ^ S£ • oonnrit^ 

to your ouetody under eentenoe of d ea th ; and wbereiw the orte <« Court 

of oonflitnina the said aentenee hae been reoelved by thia Court ; 

This la to authorlae and require you, the aaJd Superintendent (or Keepn), to ^ mid aentnoe 

into exeeution fay ^w i a l"g the said hanged by the neck untU he 

be dead, at (ftmo omf plaoa ei eaBecuHon), and to return thia wariant to the Court with an endoiae. 


oertillyiw that the sentence has been omeuted. 
Given unOer i 


iSerd.) 


• my hand and the a^ of the Court, this 


day of 


18 . 
{Signature.) 


yy X VT .WARRAlffT AFTEB A COUMUTATION OF A SENTENCE. 

{See eeChotfe 382 and 392.) 

To the Superintendent (or Keeper)* of the Jail at . , « / 

WHsasAS at a Si^on held on the , day of 18 » 

c/missiisr), the (1st, 2nd. Sid, os Ifte com aidlf be) prisoner in case No. ofj^ 

Calnidar at the mid Session, was convicted of the olfeiice of ^ puniabaUe undCT section 

of the Indian Fbnal Code, and sentenced to • and was thereupon 

committed to your custody ; ami whereas by the order of the , , Court of 

(a dupUoate of whldi is hereunto annexed) the puniah^t adjudged by the^d sentence has been 
commuted to the punishment of transportation for life (or ae the eaae may be); 

This is to autborize and require you. the^a^d Superlntentot (orKeepw), safdy to teep ^ 
said (pritaner^a name) in your custody in the said Jail, as by law is reauM, mitU he shaU be deliyered 
over by you to the proper authority and oustody for the purpose of his undergomg the punishment 
of transportation under the said order, 

or 

the mOt^atedeenUnceia (me qf imprisonment, aay. after the words, “cus^y in the said 
** and toere to carry into execution the punishment of imprisonment under the said order according 
to law." 

Ovm under my hand and the seal of the Court, this day of 18 

{Seed.) * iS/gnofiire.) 


XXXVII. ^Wabbant to iew a fine by Attachment and Sale. 

[See aeetum 386 (2) (a) ). 

To (fumw and deeignoHon of the Poliee-offieer or other person or persona who is or are to 

and deaeripHon of the offender) urn on the - ^ St 

convicted before me of the offence c^(fiisfilion the cjfer^ omiMg). and sentaoi^ to^ a 
nipeee ; and wbcKos the said (fiafne),,glthou^ required to pay the 

sud has not paid the same or any part thereof; ... 

This is to authmiM and require you to attach any moveaUe propgi^f Moni^ to th e ^ 
(nooM) which may be found within the ^strict of ; yd. if wWrtn^ m»gsr 

csT daya or houra allowed) next after such attachment toe s^ sum afa^ 

to seutoc moveable property attached, or so much thereof MshaU be sidBetent to yi^ toe e^ 
line, returning this warrant, wllih an endoxaement centfying what you have done under it, immedioteiy 
upon Its execution* . . _ . 

Given under my hand and the aeal of the Court, this day of 18 

{Seal.) (Signature.) 


and In 


X2CKVI1A.-^oni> fob avfxabamcb or oxtender b e t babkd fendimo Beausation of fine. 

(See aeeHon 339.) 

i (iMMw), labrtiitMit of (plact), bwn to p., • flu. oftap*! *.. 

thereof to undergo imprtoinmnet for • and whmeas the Court 


to Older my rdease cm conditlmi of my executing a bond for my appear 


payment 1 
to Ol der * 

date (or datum) namriy s — ... 

i faaieby bind owaelf to appear before toe Court of ^ i 

riaie (or datm namrty : «ul in case of making default l^^iem, 1 

bhidaiyaeif to foifolt to His Majesty the King, Emperor of India, the sum of rupees 
^ . doyof 

apnsar hafoia the Court of on the following date (or cfotea) Mmrty 

mppems ^ ^ making dcCsult therein, we bind ourselves Joiatly and 

sovarally to forfeit to His Majesty the King, Emperor of India, toe sum of rupees . 

* * (Signallers.) 
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XXXVI1I.«Wauumt of ComaTifBNT in caunviiN cabbs of CoMmiFr warns a Fdob 


{See eeeUon 480,) • 


t and deeaiptian of the offender) Ib the 


TO the Superintendent (or Keeper) of the Jell at 

Wbbbbab at a Court holdcn before me on tfafe day (nomi 
rTfnrmrrr (or view) of the Omit oonunltted wilflil contempt ; 

And wbereae for ouch contempt the eald {name ef iffender) 1 
pay a Ane of nipeee • or In donult to suffer i 

of (slolf ms mniiber of mtnUke or dam ) ; 

is to * ana ^uire you, the Supertatendent (or Keeper) of the said Jail^ to receive 

the said (dsm 0/ 0! * ' 

In the said Ji^ for t - . ^ . 

an the receipt thereof; forthwith to set hie 
oertlfying the manner of its exeoutlon. 

Given un^r my hand and the seal of the Court, this day of • 

(Seai.) {Sidmdure,) 



XXXDC— SUoisTRATB'a oa Judob’s Wabbant of Comkitment of Witness befubino to amswbb.. 

(See Mdion 488,) 

^ (fMiRe and deecripdon of officer of Court), 

Whebbab (name and deecnption), bciny summoned (or brousht before this Court) as a witness 
and this day required to give evidence on an Inquiry into an alleged offence, reftised to answer a cer- 
tain question (or certain questions) put to him toiiohins the said alleged offence, and duly recorded, 
without allegiiig any Just excuse for such rcfosal, and for his contempt has been adjudged detration 
in custody for (ferm ef detention adjudged ) ; 

This is to authorize and require you to take the said (name) into custody, and him safoly to keep 
in your custody for the space of das^ unless in the meantime he shall consent 

to be examined and to answer the questions asked of liim, and on the last of the said days, or forth- 
with on such consent being known, to bring him before this Court to be dealt with according to law, 
returning this warrant with an endorsenieut certifying the manner of its execution. 

Given under my hand and the seal of the Court, tius day of 18 

(iSmi.) (Signature), 


XL. — WAnSANT OF iMPniSONHENT ON FaILUBB TO PAY MAINTENANCE. 

(See eectian 488,) 

To the Superintendent (or Keeper) of the jail at 

Wkerbas {name, deeeription and addreea) has been proved before me to be possessed of sufficient 
means to maintain his wife (name) [or his child (name), who is by reason of (stole Ike reaeon) unable 
to maintain herself (or bimaeif) ], and to have neglected (or refused) to do so, and an order has been 
duly made requiring the said (name) to allow to his said wife (or child) for maintenance the monthly 
sum of rupecli ^ ^ I “*** whereas it has been further proved 

that the said (name) in wilful disregard of the said order has failed to pay rupees , 

being the amount of the allowance for the month (or months) of - 

And thereupcm on order was made adjudging him to undergo simple (or rigorous) InqnfsmiBient In 
the said JaU for the period of . 

This is to authorise and require you, the said Superintendent (q^ Keeper), to receive the said 
(name) into your custody In the said Jail, together with this warrant, and there carry the said order 
Into execution according to law, returning this warrant with an endorsement oertif^ng the 
of its execution. 

Given under my hand and the seal of the Court, this day of 18 

(ffenl.) £ tSI^fnafuK.) 


XL1.-^Wabramt to enforce tub payment of AIaintenance by Attachmbnt and Saul 

(See eeeUon 488,) 

To (name and deeignoHon, o/ the PoUee-dffieer or other pereon to eneeuie the wBorrant.) .. 

Wbbbbas an order has been duly made requiring (name) to aUow to his said wife (or ehfld) for 
maintenance the monthly sum of rupees , and whereas the said (name) in wilfUl 

disregard of the said order has foiled to pay rupees , being the amount of the 

aIlowan£s for the mnoth (or months) oi ; 

This la to authorize and require you to afttaeh anyemoveaMe propertyrbelonglng to the •**«* 
■e) whhsb may be found within the district of ^ ^ and7wltl^(itoto 


(namel wnipn may oc louna wtuun tne oisuici or ^ If within (stoft 

Iho number ef dem or hours alionoed) next alter such attachment the saiki sum shall not be paid (or 
forthwith), to sen the moveable pnqierty attnebed, or so much thereof as shall be sufficient tosotl^ 
the aslld sum, reluming this warrant wUh hn endorsement certifying what you bBve>done it. 


Immediately upon its execution. 

Given under my hand and foe seal of the Court, this 
(Seal.) 


day of 


18 

(fflfnafiiiw.) 
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XLII. — Bond and Baii^bond on a PnsuMiNABy Inquiby bbfobb a Maoibtbatb. 


iSeeMcHmu 49$ and 499.) 

\9 

I, (name), of {ptad), being brouj^t before tbe Magtatrate of <4W <Ae com map be) cduurged with 
the offence of , and required to give aecurity |6r my attendance In hie Court and at the 

Court of Seeelon, If required, do hind myself to attend at tbe Court of the said Bfagiatiate on every 
day of the preliminary inquiry into the mJd charge, and. dwuld the ease be sent for trial by the Court 
of Session, to be. and appear, before the said Court when oaUed upon to answer tbe charge against me ; 
and. in ease of my maldng defoult herdn. 1 bind myself to forfeit to Her Majesty tbe Queen. Kmprem 
of India, the sum of rupees • 

Dated this day of 18 . ' 

* (Sigiudan.) 

I hereby dedaxe mysdf (or we Jointly and severally dedare ourselves and each of us) aozely 


Court of Senlon. that he diall be. and appear, before the said Court to answer the diarge against Mm. 
and. in case of his maiding defoult therein. I bind myself (or we bind ourselves) to forfeit to ller Majesty 
the Queen. Bmpross of India, the sum of rupeea 

Dated this • day of 18 • 

(S^gnifticre.) 

XDIII. — WABRANT to DISCHABOK a PbBSON IMPBISONED on FaIUIBB to give 8EGUR1TV 

(See eeetion 600.) 

To the Superintendent (or Keeper) of the Jail at 

(or other officer in whose custody the perso is). 

Wrebbas (name and description prisoner) was oonamitted to your cnistody under wanant 
of this Court, dated the day of • and has since with his surety (or 

sureties) duly executed a bond under seetioii 489 of the Code of Criminal Procedure ; 

This ia to authorise and require you forthwith to diseharge the said (name) from your ouatody. 
unless he Is UaUe to be detained for some other matter. 

Given under my hand and the seal of the Court, this day of 18 . 

(Seal.) (.V^gnofim,) 


XLIV. — ^Warrant of Attachment to enforce a Bond. 

(See section 614.) 

To the Polioe-ofBoer in charge of the Police-station at 

Whereas (name, deseripUoin and addreee of person) has foiled to appear on (mention the occasion) 
pursuant to his recognisance, and has by such default forfeited to Her Majesty the Queen, Bmpress 
of Indio, the sum of rupees (Me jaenaUy in the bond ) ; and whereas the said (name of person) hal^ on 
due notioe to him. foiled to pay the said sura or show any sufficient cause why payment should not be 
m fo r eed against him ; 

TMs is to authorise and require you to attach any moveable property of the said (name) that 
you may find within the district of , by seixute and detention, and, if the said amount 

be not paid wtthfai three days, to sell the property so attached or so much of it as may be sufikdent 
to realise the amount atornsaid, and to make return of what you have done under this warrant imme- 
diate upon its execution. 

Given under my hand and the seal of the Court, thia day of 18 . 

(BmI.) (Signatu ' e.) 


XLV. — Notice to Surety on Breach of a Boko. 
(See secHon 6l4.) 


To * of 

Whereas on the day of 18 .you became 

surety for (nanie) of (plaes) that he should ^pear before this Court on the dayof 

and boimd^uiiiw in defoult therm to forfeit the sum of rupeea 
toHerMhJesiy the Queen. Bnmseia of India: and wbereaa the aaid (nsNis) haa foiled to appear before 
this Caort apd by reason of such defoult you have forfeited the ato f esa l d sum of rupees 

YoasMhereby required to pay the said penalty or show came, udthbi dayafeom 

this dale,, why payment of the said aum diould not be enforced ogamst you. 

Gtven undm my hand and the seal of the Court, this day of 18 « 

(SsdL) (Signaken,) 


XLVl — ^Noi|CB TO Surety ossFOrfbitdbb op Bono fob Good BSHAViotTB. 

(5ee section 514.) 

To of j . 

Whesbas nm the day of 18 . you beoaoM’ 

surety by e bond for (name) of (ploes) that he would be of good behaviour for the period of 

andtMMindyounetf la defoult thereof to ftnfeit the aum of rupees "^to 

Her Majesty toe Qmfen. Bmpieoi of India; and whereas the lotd (aome) has been oonvleCed of the 
otBenoB of ( msnf fen Ms efffknce eanetsOy) committed eiiioe you became such surety^ -wherry youy 
» see n ri t y bond oas become forfeited ; 

81 • . • 
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You axeliereby tequirad to pay the nid penalty of rupee* 
jln days why it should not be paid. 

Given under iny hand and too seal of the Court, ihie 

(M.> « 


• or to allow c 


day of 


, 18 . 

(£iv;gnahir».) 


XLVn. — ^Warrant of Attachment Against a SunBTV. 

(See Mciion 614.) 

To of 

Wbbbbas (tuniM, ifeaeripfion and addnta) baa bound hlmaelf aa aurety for the appeaianee of 
inmUian lha eondUioH of tko bond), and the aald (name) haa made dafault* and thereby forlhited to 
Her Majesty the Queen, Umpreoa of India, the sum of rupee* ((Aa penaiiy 

%n lha bond) • 

This la to authorize and require you to attacdi any moveable property of the said (nomg which 
you may find within the diotrlot of , by eeisure and detention ; and. If the aal<rBntount 

be not paid within three days, to sell the property so attached, or so much of it aa may be aufllclent 
to realise the amount aforeaaid, and make return of what you have done under thl* warrant immediately 
upon ita execution. * 

Given under my hand and the seal of the Court, tliis t doy of 18 

(Seal.) (Signature.) 


XLvm^ 


-WABBAN'r or Commitment of tub Surety of an Accused Person aomitied to Bail. 

(See eecHon 614.) 

To the Superintendent (or Keeper) of tlie Civil Jail at • 

Whbbbas (name and deecnptton of surety) haa bound hlmaelf aa a aurety for the appearance of 
(slate ike eonditwon of Ike bond) and the said (name) has therein made default whereby the penalty 
mentioned in the said bond has been forfeited to Her Majesty the Queen, Empress of India ; and 
whereas the said (name ef eurety) has, on due notice to him, Ciuled to pay the said aum or show any 
Bulllclent cause why payment, ahould not be enforced asalnst him, and the same cannot be recovered 
by attachment and sale of mdveahle property of his, and an order has been made for hia impriaonment 
in the Civil Jail for (speetfif ike period ) ; 

This Is to authorise and require you, the aald Superintendent (or Keeper), to receive the said 
(noma) into your custody with this warrant and him safely to keep in the said Jail for the said (fenn 
^impHeonment), and to return this warrant with an endorsement ceitiiying the manner of iu exeoutioa. 
Given under my hand and the seal of the Court, this day of #«. SMi^ 18 • 

(Seal.) iSigntOure.) 


XLIX,.— Notice to the Prinoifal of Forteitube of a Bond to keep the Peace. 

(See eedion 614.) 

To (name, deseripHon and addreee). 

t Whereas on the day of 18 , you entered Into a bond not to 

commit, etc., (os in Ike bend), and proof of the forfeiture of the same has been given before me and 
duly recorded ; 

You are hereby called upon to pay the said penalty of rupees , or to show cause 

MC me within days why payment of the same should not be enforoad against you. 

Dated this di^ of 18 . 

(SeaL) (Signmure.) 


.Wabeant to attach the PBOPEftry of the Principal on Bbbach of a Bond to keep the Peace. 

(See eeetion 614.) 

To (name and deeignaHonefPotiee^fficer), at the PoUeO'rAaUoinot 

Wbbrbab (noma and deseripHon) did on the * day of* 18 enter 

into a bond for the aum of rupees binding himself not to oomoiit a breach of the 

etc., (at in (Aa Aotid), and proof of the fbiftlture of the said hood has been given before me and duly 
leooided $ and whereas notloe has been given to the said (noma) ealllng upon him to show cause why 
the said sum should not be paid, and he has foiled to do so or to pay the said sum ; 

This is to authorise and require you tp attach by seisure moveaUe property b elon ging to tha 
said (noma) to the value of rupees which you may lind within the district of 

and if the said sum be not paid within , to sell the property so attaohed, onso nwi^h 

of -It Es may be sufficient to realise the same ; and to make zetuzn of what you have done under this 
wanant Immediately upon Its execution. 

Given under my hand and the seal of the (^ourt, this day of 18 .. 

• (OkMAm.) 

! — • * 

U«— Wabbamt of Imfbibonment on Breach of a Bond to keep the Peace. 

(See eeeUen 614,) 

To the Saperintendent for Keeper) of the Civil JaO at 

Wbebbas proof has been gIvcE befor e me and duly r eco r ded that „ 

" ibond entered into by him to keep the peaoe» m 
press of India, the sum of rupees 


t’biafiif and deeeeipHon) 
whereby he has fotfrits 


sd to 
I said) 
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^./fheaold loiiiortodiow omsewhy tIieialdninii&otddiiotbeiMld,altlioii|b 

duly called upon to do lo, and payment theieof cannot be enforced by attachment of hie moveaBla 
property, ano an order has been made for the impcieonment of the eaid (luane) In the CivUJall fbr 
tbe period of (tenw of tepricpnaiefii)* 

Th\B le to authorbe and require you. the eaid Superintendent (or Keeper) of the Mtd Civil Jail, 
to reorive the eaid (name) into your cuetody, together with this warrant, and hhn safely to ke^ in the 
said Jail for the said period of (term of im pritoi m ent), and to return that warrant with an endorsement 
certifying the manner of Its execnilon. 

Given under my band and the seal of the Court, this day of 18 • 

(M.) (5!(gnafiirv.) 


Ln^WARSANT OF ATTACHMENT ANIi SALE ON FORFEITURE OF BOND FOB GOOD BeILVVIOUB. 

** {See eeetion 514,) 

To the Pdllce-ollleeT in charge of the Polioc-staUon at • 

Whebeas (name, deteripHon and adifrew)ilid, on the day of 18 , give 

security by bond in the sum of rupees for the good behaviour of (name, ele., of Iheprineipal) 

and proof has been given before me and duly recorded of the commission by the mid (name) of the 
offenoe of whereby the said bond has been forfeited ; and whereas notice has beai 

given to the said (name) calling upon him to show cause why the said sum should not be paid, and he 
nos foiled to do so or to pay the said sum ; 

This is to authorise and require you to attach by aeisure moveable property belonging to the 
said (name) to the value of rupees' which you may find within the district of 

and, if the said sum be not paid within , to sell the property so attached, or so nnioh 

of It as may be sufficient to realise the same, and to make return of what you have done under this 
warrant Inunediately upon its execution. 

Given under my hand and the teal of the Court, this day of 18 • 

(Seal.) (Signaliut.) 


LIII.^Warbant of Impbisonment on Fobfbitubb ov Bono for Good Bbbaveoub. 

(8^ eeetion 5J4,) 

To the Superintendent (or Keeper) of the Jail at * 

yfUEOEAB (name, dieeripion and addreea) dad, on the day of 18 . 

give eecurity by bond in the eum of rupees for the good behaviour of (name, efo., qf, 

the prineiptu), and proof of the breach or the said bond has been given before me and duly reooided, 
whereby the laid (name) has forfeited to Her Mnlesty the Queen, Empress of India, the sum of rupees 
, and whereas be has failed to pay the said aum or to show cause why the said sum 
should not be paid although duly called upon to do so, and payment theieof cannot be enforced 
attachment of his moveable property, and an order has been made for the Imptisonment of the said 
by (nome) in the Dvil Jail for the period of {term qfimitrimmmetit) ; 

This is to authorise and require you, the Superintendeut (or Keeper), to reodve the said (name) 
intoyoureustody, together with this warrant, and him eafely to keep in Ibe said Jail for the said period 
of (lerm of impHeonment), returning this warrant with an endorsement oerUfyiag the manner of Its 
execution. 

Given under my hand and the seal of the Cfoort, this day of 18 • 

(Seal.) {Signakat.) 



SUMMARY 


Befobe the establishment of Courts of criminal and civil justice 
the East India Compan^r, the Mahomedllin power had its own cri* 
minal law. In the be^^inning the Courts were guided, in criminal 
matters, by the Mahomedan criminal law. In 1778 the Britidi Paxlia* 
ment enacted tiie Ilcgul<^ting Act,* which provided for the form of 
government in India. A Supreme Court was established in Calcutta, 
and later on such Court was established in Madras in 1800, and in 
Bombay in 1828. In 1781 another statute was passed recognising 
provincial Courts independent of the Supreme Court, and investing 
the Governor General in Council with appellate jurisdiction and with 
power to frame Regulations for thesef Courts. Regulations applicable 
to Bengal were passed by the Grovemor Geneiral in Council, and those 
wplicable to the Madias Presidency by the Governor in Council of 
fort St. George, and to the Bombay residency by the Governor in 
Council of Bombay. L^islation by Regulations continued up to 1884. 
The Supreme Courts mostly applied English law and procedure in 
matters civil and criminal. The mofiissil Courts were guided by the 
Regulations of Govenunent, and when there was no Regulation they 
proceeded according to justice, equity and good conscience. 

In 1888 the Governor General in Council was empowered by 8 & 
4 WilL IV, c. 85, to l^slate for the whole of British Bidia, Le., for all 
persons whether British or native or foreigners ; for all Courts estab- 
lished by Charter or otherwise ; for all places within the territories of 
British Bidia. The Regulations made under the previous statutes 
were replaced by Acts. This statute provided for the appointment 
of the “ Indian £aw Commission ” mainly with a view to co^y Indian 
laws and procedure. The most prominent member of the Indian Law 
Commission was its president. Lord Macaulay. The Commission 
dealt with substantiye criminal law and with procedure of Courts. 
It made a series of reports which were transmitted to the Court of 
Directors. The Indian Penal Code, which is a monument to the genius 
of Lord Macaulay, was prepared in 1887, though it came into opmtion 
on January 1, 1862. ' 

Li 1847 the Indian Law Commissioners were instructed to prepare 
a scheme of pleading and procedure with forms of indictment adapted 
to the provisions of the Penal Code. It was prepared in 1848. 

Owing to the great delay in examining the measures recommended 
by the Indian Law Commissioners, a Roym Commission was appointed 
in England in 1868* to examine and consider the recommendations and 
the dmft enactments of the Indian Law Commissioners, and ^second 
Commission was appointed in 1854. ThedeaftoftheCriminalPlrooedure 
Code^was examinra and revised by the Commissioners aj^inted in 
1854. Th^ prepared a draft Code which was presented to Parliamoit 
in 1866, and introduced into the Legislative Council of the Goverium- 
Geneial by* Sir Barnes Peacoek in 1857. It appeared on the Statute 
Book as Act XXV of 1861, and came into force on Januuy 1, 1868. 
Originally, it applied to the territories subject to general Regulations, 

> 18 Geo. m, c. 03. ■ By 10 & IT 1^., c. 95> * « 
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and was gradually extended to other territories of British India, barring 
the presidency-tovms. was considerably amended by Act VIII of 
1869. Both Acts were repealed by the Criminal Ihrocedure Code 
ot 1872 (Act X of 1872). This Code, like its predecessor, did not apply 
to the High Courts and the Chi^ Courts of the Punjab, and the re- 
sidency SKsgiatiates* Courts in Calcutta, Madras and i^mbay. The 
several Acts governing the procedure of High Courts were repealed 
and rqpUced by the High Courts Criminal Procedure Act (X <» 1876 
which regulated the procedure of the High Courts in the exercise of 
theii'^original criminal jurisdiction. The Fjresidency Magistrates Act 
(IV of 1877) was enact^ to regulate the procedure of &e Courts of 
Magistrates in the presidencj^^wns. Several provitdons of these 
three Acts — ^X of 1872, X of 1875 and IV of 1877 — ^were similar though 
not couched in the same language. It was, therefore, llrought de- 
sirable to consolidate the three Acts into one single Code of Criminal 
Procedure for the whole of British India, and Act X of 1882 was there- 
fore passed repealing these three enactments. The Criminal Procedure 
Code of 1882 remained in force for sixteen years. It was repealed* 
and consolidated by Act V of 1898. The Criminal Procedure Code 
of 1898 has unde^one radical changes by Act XXIII of 1928, and 
though it was suggested to replace it by a new Code, the Legislature 
has uiought it desirable to maintain it with many additions and altera- 
ti<ms by several amending Acts. 

The substantive criminal law is contained in the Penal Code, 
which defines offences and provides for punishments. The Code of 
Cziminal Procedure has been foamed to supplement the Penal Code 
by rules of procedure for preventing offences and bringing offenders 
to justice. **The great object of penal law being the prevention of 
offences by the example of punishment, the intent of all Codes of 
Procedure is to ensure this end ; thm%fore, evei^ system must be im- 
perfect, which permits the form to defeat the substance of the law, 
and suffers a criminal ever to escape pimishment from any defect of 
form in his prosecytion.’** The Criminal Procedure Code specifies 
the jurisdiction of several Courts in which offenders may be prosecuted 
and explains the procedure which should be followed at various stages 
of an inquiry, trud or any other proceeding. But the Criminal 
cedure Code is nm pure adjective law (i.e., law of procedure). There 
are several chapters dealing with matters which partake of the nature 
of substantive law— Chapter IV, VIII, XIH, XXXVL XXXVH, 
and XLUI. 

The Criminal Procedure Code is divided into nine l^arts. Part I 


contains preliminary matter ; Part II deals with the constitution and 
powers of Cou^ and offices ; Part HI embodies general pro^sions ; 
Pqrt IV treats V>f prevention of offences ; Part V deals with informal 
tion to Ihe p<dice and their powers to investigate ; Part VI, with pxo- 
ceedings y prosecutions ; Part VH, with appeal, reference and revision ; 
Phit Vm, vrith special proceedings ; and Part IX gives supplanentaiy 
provisions. • . 


* LouislaDa Penal Code, Art. 8. 
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PART I. 

Preliminaby. c 

The Criminal Procedure Code extends to British India; but it 
Chapter 1. does not affect — 

(1) special or local law; 

(2) any special jurisdiction or procedure prescribed by any law. 

It does not apply to — • 

(1) the Commissioners of Police in Calcutta, Madras and Bombay; 

(2) police in the towns of Calcutta and Bombay; ** 

(8) heads of villages in the Madras Presidency; and 

(4) village police-officers in the Bombay ^Presidency (s. 1). 

The definitions and explanations of certain words given in the 
Code are adhered to throughout the Code (s. 4). 

Offences under the Penal Code are investigated, inquired into 
and tried according to the provisions of the Criminal Procedure Code. 
Offences imder any other law are dealt with similarly, but subject to 
any enactment r^ulating the manner or place of investigating, inquir- 
ing into, or trying such offences (s. 5). 

PART IL 

Constitution and Powers of Criminal Courts and Offices. 

A. — Glasses of criminat Courts. — ^There are six different classes 

Chapter II. of Courts. 

(1) High Courts ; 

(2) Courts of Session ; 

(8) Piesidency Magistrates; 

(4) First Class Magistrates ; 

(5) Second Class Magistrates; and 

(6) Third Class Magistrates (s. 6). 

B. — Territorial Divisions. — ^Every province (excluding presi- 
dency-towns) is a sessions division, or consists of sessions divisions. 
Every sessions division is a district or consists of districts. Every 
presidency-town is a district. The Provincial Gkivernment may alter 
the limits or the number of such divisions^ and districts (a. 7). It 
may divide any district into sub-divisions or alter tlie limits of any 
sub-division (s. 8). 

C. — Courts outside presidency-towns. — (1) Court of Ses- 

sion. — Every sessions division has a Court of Session presided over 
by a Sessions Judge. Additional Sessions Judge and Assistant Sessions 
Jud^ are also appointed to exercise jurisdiction in such Court. A 
SessioBS Judge of one division may be appointed Additional Sessions 
Judge of another division (s. 9). * « • 

(2) District Magistrate. — In every district outside the presi- 
dency-towns the Provincial Government appoints a first class Magis- 
trate who is called the District Magistrate. Any Magistrate of the 
first class may also be appointed as an Additional District Magistrate 
and he exercises all the powers of a District Magistrate (st 10). An • 
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officer temporarily succeeding to a vacancy in the office of a District 
Magistrate exercises all tJie powers, and performs all the duties, of 
a District Magistrate !!)• 

(8) Subordinate Magistrate. — The Provincial Government 
appoints first, second, or Jiiird class Magistrates in a district and such 
Crovemment or the District Magistrate defines the^ areas within which 
they are to exercise their jurisdiction and powers (s. 12). The Pro- 
vincial Government may put any Magistrate of the first or second class 
in chaige of a sub-division and relieve him of that charge. (It may 
delegate such power to the District Magistrate.) Such Magistrates 
are called Sub-divisional Magistrates (a. 13). 

(4) Special Magistrates. — ^The Provincial Government may 

confer the powers of the first, second or third-class Magistrate on any 
person for dealing with particular cases in any area outside the pre- 
sidency-towns. Such M^istrates are called Special Magistrates and 
are appointed for prescribed terms. Such powers are not conferred 
on any police-officer below the grade of Assistant District Superinten- 
dent; and they are only conferred on a police-officer for • 

(а) preserving the peace, 

(б) preventing crime, 

(c) detecting and detaining offenders in order to bring them 
before a Magistrate, and 

(d) for performing any duties imposed by any law (a. 14). 

(5) Benches of Magistrates. — ^The Provincial Government 
may, outside the presidency-towns, 

(a) direct any two or more Magistrates to sit together as a Bench, 

(b) invest such Bench with the powers of the first, second or 
third class Magistrates, and 

(c) direct it to deal with such cases within certain limits.— < 
Every such Bench exercises the powers of the Magistrate of the highest 
class who is its member (s. 15). 

The Provincial Government or the District Magistrate makes 
rules for the guidan^ of such Bench of Magistrates in respect of — 

(a) the classes of cases to be tried ; 

(b) the times and places of sitting ; 

(c) the constitution of the Bench ; 

(d) the mocie of settling differences of opinion between the Magis- 
trates (s. 16). 

Subordination of Magistrates and Assistant Judges. — ^All 
M^strates and all Benches in a district are subordinate to the District 
Magistrate who gives orders as to distribution of business among such 
Magistrates and Benches. Every Magistrate (other than a Sub-divi- 
sional Magistrate) and every Bench in a sub-division is subojrdinatc 
to, the Sub-divisional Magistmte, subject to the general control of the 
District Magistrate. All Assistant Sessions Judges are subordinate 
to the Scions Judge in whose Court* they exercise jurisdiction, and 
who distributes work among them. If the Sessions Juc^e is unavoid- 
ably absent ow in&i.pable of acting, he may make provision for the dis- 
|>OBal of any urgent application by an Additional or Assistant Sessions 
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Jud^^ or if there is none such, by the District Magistrate. Neither 
the District Mi^strate nor the Magistrates or Benches are subordi- 
nate to the Sessions Judge except in certain^natteis specifically stated 

D. — Courts of Presidency Magistrates. — The Provincial Go- 
vernment appoints a sufficient number of Presidency Magistrates in 
efusb presidency-town, and one of them is appointed the Chief Pre- 
sidency Magistrate. The powers of a Presidency Magistrate iinder 
the Code are exercised by the Chief Presidency Magistrate, or a salaried 
Presid^cy Magistrate, or any other Presidency Magistrate specially 
empowered, or by any Benesh of Presidency Magistrates. A Presi- 
dency Magistrate may also be appointed for a prescribed term. The 
Provmcial Government may appoint any person as an Additional Chief 
Presidency Magistrate (s. 18). Any two or more Presidency Magis- 
tral may^ sit together as a Bench subject to any rules made by the 
Chief Presidency Magistrate (s. 19). 

Every Presidency Magistrate exerciser jurisdiction — 

(а) in all places within the presidency-town ; 

(б) within the limits of the port of such town ; and 

(c) within the limits of any navigable river or channel leading 
thereto (s. 20). 

The Chief Presidency Magistrate exercises all the powers conferred 
on 1^ by this Code and makes rules , with the sanction of the Pro- 
\incial Government to r^u%te — 

(1) the conduct and distribution of business in the Courts of 
other Magistrates; 

(2) the times and places at which Benches of Magistrates arc 
to sit ; 

(8) the constitution of such Benches ; 

(4) the mode of settling differences of opinion arising between 

Magistrates ; * 

(5) any other matter which could be dealt with by a District 
Magistrate under his powers of control over subordinate Magistrates 
( 8 . 21 ). ^ 

E. — Justices of the Peace. — Every Provincial Government may 
appoint persons residing in British India and who are not fbri^n 
subjects to be Justices of the Peace for the territories notified bv 
them (s. 22). 

The Judges of High Courts are ex-officio Justices of the Peace for 
the whole of British India. Sessions Jud^s and District Magistrates 
arc Justices of the. Peace for the territories administered by thp Pro- 
vincial Government under which, they are serving. Presidency Magis- 
trates are Justices of the Peace for the presidency-towns (s. 25). 

Powers of Courts. — ^A. — Offences «€Uigiilzable ffy each Court, 
Chapter III. Offences under the Penal Code. — ^These may be 
tried by (1) the High Court, (2^ the Court of Session, or (8) jfuiy other 
Court Jhaving jurisdiction to try them (s. 28 ). 

Offences under other law8.r-.-Th€se arc tried by the Courts 
mentioned in those laws ; and where no such Court is mentioned, by , 
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the Court or by any Court constituted under this Code which has 
jurisdiction to try such ofiSence (a. 29). 

European British an|>Ject« — A M^stiate of the second or third 
class has only power to inquire into or t^ an offence which is punish- 
able with fine not exceeding fifty rupees where the accused is an Euro- 
pean British subject and claims to be tried as such (s. 29A). 

Juvenile offenders. — A person who is under the age of fifteen 
years and who has committed an offence not punishable with death 
or transportation for life may be tried by a District Magistrate, or 
a Chief Presidency Magistrate, or by any Magistrate specially empower- 
ed to exercise the powers under s. 8 of the Reformatory Schools Act. 
In any area in which this Act has been repealed, the youthful offender 
may be tried under any other law providing for the custody, trial or 
punishment of such offender (s. 29B). 

Specially empowered Magistrates. — ^In the Punjab, Oudh, 
the Central Provinces, Coorg, Assam, and Sind, and in those parts 
of other provinces in whi^ there are Deputy Commissioners or 
Assistani* Commissioners, the Provincial Government may invest the^ 
District Magistrate or any first class Magistrate with power to try all " 
offences not punishable with deatii (s. 30). 

B. — Sentences which may be passed by Courts of various 
classes. — A High Court may pass any sentence authorized by law. 

A Sessions Judge or an Additional Sessions Judge may pass 
any sentence authorized by law, but sentence of death passed by 
him is subject to confirmation by the High Court. 

An Assistant Sessions Judge may pass any sentence authorized 
by law, except a sentence of — 

(1) death ; 

(2) transportation exceeding seven years ; 

(8) imprisonment exceeding seven years (s. 31). 

Similar sentence may be passed by a District Magistrate or a first 
class Magistrate specially empowered (s. 34). 

Magistrates may pass the following sentences combining an}^ 
of the sentences which they are authorized by law to pass : — 

r (a) Imprisonment not exceeding 
Presidency Magistrates and first f two years, including solitary con- 
class Magistrates. finement ; 

(b) fine not exceeding Rs. 1,000 ; 

L (c) whipping ; 

{a) Imprisonment not exceeding 
six months, including solitary con- 
Seeond class Magistrates. finement ; 

(6) fine not exceeding Rs. 200 ; 

(c) whipping if specially em- 
(^powered ; 

, (a) Imprisonment not exceeding 

Third class Magistrates. one month ; 

(b) fine not exceeding Rs. SO 
Us. 32). 
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Sentence of Imprisonment In default of payment of fine. — 
A Magistrate may award such term of imprisonment in default of pay- 
ment of fine as is authorized by law. SucH* imprisonment may be in 
addition to a substantive sentence of imprisonment for the maximum 
term awardable by the Magistrate under s. 82. But — 

(1) The term of imprisonment in default of payment of fine 
must not be in excess of the Magistrate’s powers under the Code. 

(2) Where imprisonment li^ been awarded as part oi the sub- 

stantive sentence, the period of imrisonment awarded in default^ of 
payment of the fine shall not exceed one-fourth of the period of im- 
prisonment which such Magistrate is competent to inflict as punish- 
ment for the offence otherwise than^as imprisonment in default of 
payment of fine (s. 33). < 

Sentence upon European British subjects.— (a) A Court of 
Session cannot pass on any European British subject any sentence 
other than a sentence of death, penal servitude, or imprisonment with 
or without fine, or of fine ; 

(ft) a District Magistrate or a first class Magistrate camot pass 
on any European British subject any sentence other than imprison- 
ment which may extend to two years, or fine which may extend to 
Rs. 1,000, or both (s. 34A). A sentence of transportation or whipping 
cannot be passed on an European British subject. 

Conviction of several offences at one trial. — In such a case 
the Court may, subject to thft provisions of s. 71 of the Penal Code, 
sentence the offender to the several punishments prescribed therefor 
which it is competent to inflict. If the punishment consist of im- 
prisonment or transportation, it may direct the order in which they are 
to run unless they axe direct^ to run concurrently. Where the sen- 
tences are consecutive it is not necessary to send the offender before 
a higher Court becau^ the aggregate punishment is in excess of that 
which the Court is competent to inflict on conviction of a single offence. 
But— ^ ^ 

(1) the offender shall not be sentenced to imprisonment for 
more than fourteen years; 

(2) the aggregate punishment shall not exceed twice the amount 
of punishment which a Magistrate (other than a Mi^strate specially 
empower^ under s. 84) is competent to Inflict. 

For the purpose of appeal, the aggregate of consecutive sentences 
is deemed to be a single sentence (s. 35). 

C, — Ordinary and additional powers. — ^The “ ordinary powers ” 

of all grades of S^istrates are specified in the third schedule (s. 36). 
The Provincial Government or the District Magistrate may invest 
Magistrates with additional powers specified in the"" ^urth schedule 
(88. 37. 38). • c 

D. — Conferment, continuance and cancellation of powers. — 
Powers may be conferied on Magistrates by naming them, oi; in virtue 
of their office, or by their official titles. The order takes effect from the 
date on which it is communicated to the Magistrate <s. 39). The 
Magistrate invested with such powers continues to exercise them even , 
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when he is transferred to another place (s. 40). 

The Provincial Government may withdraw powers conferred on 
any person by it or by Aiy subordinate officer. The District Magis- 
trate may likewise wi&draw any powers conferred by him (s. 41). 

PART III. 

• General Provisions. 

Aid to Magistrate and police. — Every person is bound to assist 
Chester IV. a Magistrate 6r police-officer demanding his aid — 

(1) in the taking or preventing the escape of any person whom 
the M^strate or polic^officer Is authorized to arrest; 

(2) in the prevention or suppression of a breach of the peace ; 

(8) in the prevention of any injury attempted to be committed 

to any (a) railway, (b) canal, (e) telegraph, or (d) public property 
(s. 42). 

Aid to a person executing a warrant. — When a person other 
than a police-officer is executing a warrant, any person may aid inr 
its execution (s. 43). 

Information of certain offences. — (1) By public. — Every 
person aware of the commission or intention to commit the following 
offences, under the Penal Code, is bound, in the absence of any reason- 
able excuse, to give information to the nearest Magistrate or police- 
officer : — ^ 

(1) Certain offences against the State (ss. 121, 121 A, 122, 128, 
124, 124A„ 125, 126, 180). 

(2) Unlawful assembly (ss. 143, 144, 145). 

(8) Rioting (s. 147) with weapons (s. 148). 

(4) Murder (ss. 802, 808). 

(5) Culpable homicide not amounting to piurder (s. 804). 

(6) Theft with preparation to cause death or hurt (s. 382). 

(7) Robbery and its aggravated forms (ss. 892, 898, 894, 897, 898). 

(8) Dacoity apd its aggravated forms (ss. 895, 896, 897, 398, 
899, 402). 

(9) Mischief by fire or explosive substance (ss. 485, 486). 

(10) House^trespass to commit offence punishable with death 
(s. 449) or transportation for life (s. 450). 

(11) Lurking house-trespass or house-breaking by night and its 
aggravated forms (ss. 456, 457, 458, 459, 460) (a. 44). 

(II) By village-headmen, accountants, landlords. — ^Every 
(a) vfilage-headman, (b) village-accountant, (c) village-watchman, (d) 
village-police-officer, (e) owner or occupier of land and his agent, and 
(/) every officej collecting revenue or rent of land for the Crown gr Court 
of Wards, is botind to communicate to the nearest Magistrate, or police- 
officer in charge of a police-station, any information respecting — 

(1) tthe permanent or tempora^ residence of any notorious re- 
ceiver or vendor^ of stolen properly in the village ; 

^ (2) the resort to any place within, or passage through such village 

of a thugi robber, escap^ convict or proclaimed offender 
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(S) the commission or intent to commit in the village any non- 
bailable offence or the offences of unlawful assembly (ss. 148, 144, 145) 
or rioting (ss. 147, 148); ^ 

(4) (a) the occurrence in the village of any sudden, unnatural, 
or Auspicious death ; (b) the discovery of any corpse ; or (e) the dis- 
appearance of any person in such suspicious circumstances that a non- 
bailable offence is committed in respect of him; 

(5) the commission or intention to commit at a pla& outside 

British India near such village any of the following offences under the 
Penal Code: — " 

(i) Coinage offences (ss. 281, 282, 288, 284. 285, 286, 287, 288). 
(n) Murder (s. 802). * 

(in) Culpable^ homicide (s. 804). ‘ 

(«t>) Theft with preparation to cause death or grievous hurt 
(s 382). 

(v) Bobbery and its aggravated forms (ss. 892, 898, 894, 897,898). 
(o») Dacoity ahd its aggravated forms (ss. 895, 896, 897, 898, 
399, 402). 

(vii) Mischief by fire or explosive substance (ss 485, 486). 

(viii) House-trespass to commit offence pumsHBble wito death 
(s. 449) or transportation for life (s. 450). 

(iiB) Lurking house-trespass or house-breaking by night and its 
aggravated forms (ss. 456, 457, 458, 459, 460). 

(x) Offences relating to durrency-notes and bank-notes (ss. 489A, 
489B, 489C, 489D). 

(6) Any matter likely to affect (a) the maintenance qf order, (5) 
the prevention of crimes, or (e) the safety of persons or property res- 
pecting which the District Ma^^trate has directed him to communicate 
information (a. 45). 

A.^ — ^Arrest genarally. — The police-officer or parson making the 
, y arrest touches or confines the body .of the person 

^ * to be arrested, unless he submits to the custody 

by word or action. If he forcibly resists or attempts to evade the 
arrest, force may be used to effect the anest, but he cannot be killed 
if he is not accused of an offence punishable with death or transporta- 
tion for life (a. 46). If he has entered intq, or is ^thin, any place, 
the person in chai^ of the place must allow free ingress and afford 
all facilities for a search (a. 47). If such ingress cannot be obtained, 
then any outer or inner door or window of any house or place may be 
brojlcen opem to obtain admittance. But if such place is an apartment 
in the occupancy of a zanana woman who does not appear in (iublie, 
notice to withdraw is given before breaking it open and entering it 
(a. 48)f The police-officer or other person authorized, to arrest may 
break open any outer or inner door or ftindow of any place in order 
to liberate hiii^lf (a. 49). The person arrested is not subjected to 
unnecessary restnunt (a. 50). 'Where he is not admitted to bail he 
may be seardied and all artides other than necessary wearing-apparel 
found upon him may be placed in safe custody (a. 51).* In tiie eas^ 
of a Woman the search is made by another woman (a. 53). ‘Any wea- 
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pons about the penou of the arrested person may be seized and delivered 
to the Court or officer before which or whom he is produced (a. 53). 

B; — ^Arrest wlthoift warrant. — (I) By a police-officer. — 
Any police-officer may, without a warrant, arrest — 

(1) any person concerned in a cognizable offence, or against whom 
a complaint hu been made, or credible information has been reeeived, 
or a suspidon exists, of his having been so concerned ; 

(2) *any person in possession of any implement of house-breaking ; 

(8) any proelaimM offender; 

(») any person in possession of anything suspected to be stolen 
property or who may suspected of having committed an offence 
with reference to it; * 

(5) any person obstructing a police-officer in his duty or escaping 
from lawful custody; 

(6) any deserter from the Army, Navy, or Air Force ; 

(7) any person concerned in an offence committed outside British 

India and for which he is liable to be apprehended imder any extradi- 
tion law or the Fugitive Offenders Act; < 

(8) any releas^ convict committing a breach of any rule made 
under s. 565 (3) ; 

(9) any person for whose arrest a requisition has been received 

from another police-officer authorized to arrest him without a warrant 
(8. 54>; • 

(10) any person who has committed a non-cognizable offence 
in the presence of the police-officer and refuses to give his name and 
residence or gives a false name or residence. [Such person is released, 
when his tme name and residence have been ascertained, on his execut- 
ing a bond to appear before a Magistrate. If the true name and re- 
sidence of such person are not ascertained within 24 hours from the 
time of arrest or if he fails to execute the bond^he is forwarded to the 
nearest Magistrate.] (s. 57) ; 

(11) any person designing to commit a cognizable offence which 
cannot be oliierwis^ prevented (s. 151). 

(12) any person whose suspension or remission of sentence has 
been cancelled by the Provincial Government owing to his failure to 
fulfil any condition [s. 403 (3)]. 

Any officer ili charge of a police-station may arrest without a war- 
rant — 

(1) any j^rson taking precautions to conceal his presence with a 
view to commit a cognizable offence ; 

(8) any person, who has no ostensible means of subsistence, or 
who cannot give a satisfactory account of himself; 

(8) any person who is an habitual robber, house-breaker, thief. 
Of receiver of Stolen property, or who commits extortion (s* $5). 

When a police-officer deputes his subordinate officer to arrest 
without ^ warrant he gives that officer an order in writing specitying 
the person and ffie offence for which he is to be arrested (s. 56). A 
^police-officer may for arresting without warrant any person pursue him 
*mto any*place in British India (s. 58). He must send wraiout delay 
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the person arrested before a Magistrate or the officer in charge of a 
I>oUce-station (a. 60). He cannot detain such person in custody for 
more than twenty-four hours in the absence of a wecial order of a 
Magistrate (a. 61). No person arrested by a police-officer is discharged 
except on Ids own bond, or on bail, or under the special order of a 
Magistrate (a. 63). 

(II) By a private person. — A private person may arrest — 

(1) a person committing a non-bailable and cognizable offence 
in his view, or 

(2) any proclaimed offender. ^ 

He must without delay make over such person to a police-officer 

or to the nearest police-station (a. 59). 

Police to report apprehensions. — Officers in charge of police- 
stations are to report to the District Magistrate or to the Sub-divisional 
Magistrate the cases of all persons arrested without warrant (s. 62). 


(Ill) By a Magistrate. — A Magistrate may arrest within the 
local limits of his jurisdiction — 

(1) any person who commits an offence in his presence (s. 64). 

(2) any person for whose arrest he is competent at the time and 
in the circumstances to issue a warrant (s. 65). 

Escape from custody. — ^If a person in lawful custody escapes 
or is rescued, the person in whose custody he was may pursue and 
arrest him in any pldce in British India (s. 66). The person pursuing 
may enter into any place for Search, and may break open any outer 
or inner door for ingress ojr egress (s. 67). 

Processes to compel appearance. — ^A. — Summons. — Every 
Ch ter VI summons is in writing, in duplicate, signed and 

' sealed by the presiding officer of the Court issuing 
it, or such other officer as the High Court directs. It is served by (1) 
a police-officer, (2) an, officer of the Court issuing it, or (8) a public 
servant (s. 68). 

It is served personally on the person summoned by delivering or 
tendering to him one of the duplicates. He signs receipt on the back 
of the other duplicate. Service of a summons on an incorporated 
company or body corporate may be effected by (1) serving it on its 
secretary, local manager, or principal officer of th^ corporation, or 
(2) addressing a registered post letter to its chief officer in British 
India (s. 69). When the person summoned cannot be found, the 
summons may be served by leaving one of the duplicates with some 
adult male member of his family, or, in a presidency-town, with his 
servant residing with him (s. 70). If service cannot be effected as 
above, the serving officer afi^es one of the duplicates to some conspi- 


cuous pprt of the house dr homestead in which he ordinarily resides 
(a. 71). Service on a servant of the Cxl>wn or a rainvay company 
may be effected by sending the summons in duplicate to the head 
of tike office who causes it to be served and returns it under his signature 
witii the endorsement of the person on whom it is served (s. 72). When 
a summons is to be served outside the local limits of a.Court, it is sent ^ 
in duplicate to a Magistrate within tiie local limits of whoso jurisdic- * 
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tion the person summoned resides (s. 73). Service may be proved 
in such case and in any case where the serving officer is not present at 
the hearing, by an affidavit that the summons has been served^ and 
a duplicate of the summons endorsed by the person to whom it was 
delivered or with whom it was left is admissible in evidence, and the 
statement made therein is deemed to be correct until the contraxy is 
proved (s. 74). 

B. — Warrant. — ^Every warrant is in writing, signed by the pre- 
siding officer of the Court, or by a member of a Bench of Magistrates, 
and bears the seal of the Court. It remains in force until it is cancelled 
or executed (s. 75). The warrant may contain a direction that if the 
person arrested executes a bond with sufficient sureties for his attendance 
before the Court he may be released from custody. It states (1) the 
number of sureties ; (2) the amount in which they and the person ar- 
rested are to be bound ; and (8) the time at which he is to attend before 
the Court (s. 76). The warrant is ordinarily directed to police-officers, 
but if no police-officer is available and its immediate execution is 
necessary it may be directed to any other person. Presidency Magis-. 
trates always direct it to police officers (s. 77). A warrant directed to 
any police-officer may be executed by another police-officer whose 
name is endorsed by the officer to whom it is directed (s. 79). The 
warrant may be directed by a District Magistrate or Sub-divisional 
Magistrate to any landholder, farmer, or manager of land, within his 
jurisdiction, for the arrest of any escaped convict, proclaimed offender, 
or person accused of a non-bailable offence. Such person executes 
it if the person to be arrested enters on the land. If he is arrested he 
is made ovCr with the warrant to the nearest police-officer who takes 
him to a Magistrate having jurisdiction in the case (a. 78). 

The person executing a warrant notifies its substance to the per- 
son to be arrested and, if required, shows it to lum (s. 80). The per- 
son arrested is brought before the Court before which he is to be pro- 
duced without delay (s. 81). A warrant may be executed at any 
place in British India (s. 82). 

Execution outside jurisdiction. — ^The Court may forward tlie 
warrant by post or otherwise to any Magistrate, District Superintendent 
of Police, or Comngiissioner of Police in a presidency- town, within whose 
jurisdiction it is to be executed. Such officer endorses his name 
thereon and causes it to be executed (s. 83). When a warrant directed 
to a police-officer is to be executed outside the jurisdiction of the 
Court, the police-officer takes it for endorsement to a Ma^strate or 
to a police-officer in charge of a station within whose jurisdiction it is 
to be executed. The Magistrate or the police-officer endorses his name 
thereon and such endorsement alithorizes the police-officer to ^ecute 
it yrithin such ll^ts. If the delay occasioned in obtaining the endorse- 
ment is likely to prevent its execution, it may be executed at once 
<8. 84), JThe person arrested is taken>to the Magistrate, the District 
Superintendent of Police, or the Commissioner of Police, unless the 
Court issuing tthe* warrant is (1) within twenty miles of the place of 
Arrest, or ^2) nearer than the above officers ( 8 . 85). The Magistrate or 
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the District Supointendent or the Commissioner of Police directs his 
removal in custody to such Court. But if the offence is bailable or 
there is a direction on the warrant as regafds securities to be taken, 
then such <^cer takes bail or security if me person arrested is willing 
to give it and forward the bond to the Court (a. 86). 

Gertsdn rules of process. — The Cpurt may issue a wanant in 
lieu of or in addition to a summons, after recording its reason in writing 
for the appearance of any person, other than a juror or assessor, if — 

(1) it has reason to believe that such person has absconded or 

will not obey the summons; or ' 

(2) he fails to appear after the summons is served without any 

reasonable excuse (a. ^). • 

A warrant may be issued to arrest a person who is bound a 
bond to wpear before a Court but does not apj^r (s. 92). 

The Court may require an> person present in Court to execute a 
bond for his appearance before it, provided it is empowered to issue 
a summons or warrant for his appearance (a. 91). 

Special rufea of process. — ^Where a Court in British India 
desires that a summons issued by it to an accused shall be served at 
any place outside British India but within riie jurisdiction of a Court 
established by the Central Government or the Crown Representative 
in India, it mall send such summons, in duplicate, by post or otherwise, 
to the presiding officer of that Court to be served, ^e provisions of 
s. 74 will apply to the presiding officer (a. 93A). Where a Court in 
British India desires that a warrant issued by it for the arrest of an 
accused person shall be executed at any place outside Bptish India, 
but within the jurisdiction of a Court established by the Central Govern- 
ment or the Crown Representative in India, it may send such warrant 
by post or otherwise to the presiding pfficer of that Court to be executed 
(a. 93B). Where a Court in British India has received for service 
a summons to, or a warrant for the arrest of, an accused person firom 
a Court established by the Central Government or the Crown Repre- 
sentation in any part of Inffia, it shall cause the ^ame to be sorved or 
executed' as if it were a summons or warrant received by it from a Court 
in British India. Where any person has been arrested under such 
a warrant, he riiall be dealt with in accordance wdth the provisions 
of ss. 85 and 86 (s. 93G). 

G. — ^Proclamatioti for parson absconding. — ^If the person 
against whom a warrant has bem issued has absconded or is concealing 
himself, the Court may publish a written proclamation requiring him 
to appear at a specified place and time not less than thirty da 3 « frcnn 
its date. The proclamation is published — 

(1) hy publicly reading it in smne conspicuous plpee of the town 

or village in which he rerides ; * «< • 

(2) tw afBxing it to some conspicuous part of tiie house or hcnne- 
stead in v^ch he resides or to>some conspicuous place of the town or 
village; 

(8) by afllxing its copy to some conspicuous psirt»of the Court- 
house (a. 87). < , 
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Attachment of property of the person absconding. — 
The Court issuing a proclamation may at any time order the attach- 
ment of the p]\)perfy of Ihe proclaimed person. The order may be 
executed outside the district when it is endorsed by the District Magis- 
trate or the Chief I^esidency Magistrate within whose district it is 
situate. 

(I) If the property to be attached is a debt or moveable property, 
the attachment is made by 

(I) seizure; 

(2j the appointment of a receiver ; 

(8) an order in writing prohibiting the delivery of the property 
to the proclaimed person or to anyone on his behalf ; 

(4) all or any two of such methods. 

(II) If the property to be attached is immoveable property, the 
attachment is made « 

(a) in the case of land paying revenue to Government through 
the Collector ; 

(b) in other cases — 

(i) by taking possession ; 

(if) by the appointment of a receiver; 

^ (iff) by an order in writing prohibiting the payment of rent or 
delivery of property to the proclaimed person or to anyone on his 
behalf; 

(tv) by all or any two of such methods. 

(III) If the property to be attached consists of live-stock or is of 
a perishable nature, the Court may order its immediate sale (a. 88). 

Claim to attached property. — If a person prefers a claim or 
objects to the attachment, within six months from the date of such at- 
tachment, on the ground that he has such an interest in the property 
as is not liable to attachment, the claim or objection is inquired into. 
In the event of the death of the claimant or objector, it may be con- 
tinned by his legal representative. The claim or objection may be 
made in the Court issiyng the attachment or in the Court of the District 
Magistrate or the Cluef Presidency Magistrate in whose jurisdiction 
the property is situate. If the claim or objection is disallowed in whole 
or in part, the claimant or objector may, within one year from the 
order disallowing it, institute a suit to establish his right, but subject 
to the result of the suit the order is conclusive. 

If the proclaimed person appears within the time specified in the 
proclamation, the Court releases the property from the attachment. 
If he dees not appear within the time, the property remains at the dis- 
posal of the Provincial Government, but it is not sold, until (1) the 
expiration of months from the date of attachment and (^) any 
claim or objection has been disposed of. But the Court may sell it 
if (1) it is subject to speedy and natural decay, and (2) the sale would 
be for the^beneftt of the owner (a. 88).* 

Restoration pf attached property. — If within two years from 
t|}e date of attaefauent, the proclaimed person appears or is appre- 
•hended, and proves to the satisfaction of the Court that he dia not 
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abscond or conceal himself, and that he had no notice of prodamation, 
the property or the nett proceeds of the sale is, after deducting the 
costs incurr^, delivered to him (s. 89). 


Production of documents and moveable property. — Sum- 
VII mons. — ^When (a) a Cou^ or (6) an officer in charge 

' ot a police-station outside the towns of Calcutta 


and Bombay considers that a document or thing is necessary or desir- 
able for any investigation, inquiry or trial, the Court may issue a sum- 
mons, or l^e officer an order, to the person in whose possession or 
power it is to produce it at a specified time and place. Such'docu- 
m«it or thing may be produced by the person himself or by someone 
on ^ behalf (s. 94). * 


If the dociunent (letter or telegram) or*thing (parcel) is in the 
custody of the Postal or Tel^aph authorities, the District Magistrate, 
Chief Presidency Magistrate, High Court, or Court of Session may re- 
quire such authorities to ddiver it to such person as tiie Court directs. 
If such document or thing is wanted by any other Magistrate, or Com- 
missioner of Police, or District Superintendent of Police, he may require 
the Postal or Telegraph authorities to search and detain it pending 
the orders of the District Magistrate, Chief Presidency Magistrate, 
the Court (a. 95). 


Search-warrants. — ^The Court may issue a search-warrant for — 
(I) Production of a document or thing. 

(II) Search of a house suspected to contain stolen property, 
forged documents, etc. 

(HI) Seizure of any forfeited publications. , 

(IV) Discovery of persons wrongfully confined. 

(I) Produedon of a document or thing. — A search-warrant 
may be issued to a person — 

(1) where a Coiurt believes that a person to whom a summons or 
order or requisition to produce a document or thing has been or might be 
addressed will not produce it ; 

(2) where the document or thing is not knowp to the Court to be in 
possession of any person ; 

(8) where ^e Court considers that the purpose of any inquiry, 
trial, or proceeding will be served by general search or inspection (s.96.) 

A District Abigistrate or Chief Presidency M^strate can only 
grant a search-warrant for an article in the custody^ of the Postal or 
Telegraph authorities (s. 96) The Court may specify in the warrant the 
particular place or part to which only the search or ins](>ection is to 
extend (s. 97.) ' • 


(II) Search of a place. — ^A District Magistrate, Sub-dhrisional 
Magistsate, Presidency Magistrate, or Magistrate of thp first class may 
issue a search-warrant to a police-officer ilbove the rankof a constable if 
upon infoimation and after inquiry he believes that any place is used 
for— • 


(1) deposit or sale of eteden property ; , 

(2) deposit or sale or manufacture of forged documents, false seals, 
oqimterfeit stamps or coins, or instruments for counterfeitiogHir forging; ,, 
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(8) deposit or keying of any foxged documents, fidse seals, or 
counterfeit stamps or coins or instruments for counterfeiting or foiging ; 

(4) depodt, sale, m£iufacture or productionof any obscoie object 
refened to in s. 202, Indian Penal Code. 

Such warrant may authorize the police-officer — 

(1) to enter and search the place ; 

(2) to take possession of any property, documents, seals, stamps or 
coins whith he suspects to be stolen, forged, false or counterfeit, and 
any instruments and materials for counteneiting or foiging ; 

(8) to convey such property, etc., beforea Magistrate or to keq> it 
in a place of safety ; 

(4^ to take into custody and carry before a Magistrate every person 
found in such place whols privy to the deposit, sale, etc. (a. 98.) 

Hiings found in search at a place beyond the local limits of the 
Court are taken before it unless the place is nearer to the Magistrate 
having Jurisdiction than to such Court, in which case they are taken 
before that Magistrate who makes an order to take them to such Court 
(a. 99.) 

(Ill) Forfeiture of newspapers, books or documents. — If any 
newspaper, book, or document, wherever printed, appears to the 
Provincial Government to contain matter which is seditious, or promotes 
feelings of enmity between different classes, or outrages the feelings and 
insults the religion of any class, the Provincial Government may, by 
notification in the Official Gazette, statiiig the grounds of its opinion, 
declare every copy of such publication to be forfeited to His Majesty, 
and thereupon any police-officer may seize it wherever found in British 
India. Any Magistrate may by warrant authorize any police-officer 
not below the rank of Sub-inspector to enter upon and search for it 
in any premises where it is suspected to be (s. 99A.) 

Any person having any interest in such publioation may within two 
months from the date of the order apply to the High Court to set it aside 
on the ground that the publication did not contain any seditious or other 
objectionable matter /s. 99B). Such application is heard and deter^ 
mined by a Special Bench composed of three Judges (s. 99C). ^ If the 
Bench is not 'satisfied that the publication contained any seditious or 
objectionable matt^, it will set aside the order of forfeiture. If there is a 
difference of opinion among the Judges, the decision is in accordance 
with the opinion of the majority (s. 99D). When the application is 
with reference to a newspaper, any copy of such newspaper may be 
given in evidence in aid of the proof of the nature or tenden<y of the 
words, tugns or visible representations contained in it (s. 99E). 

(IV) Discovery of persons wrongfully confined. — If a Pre- 
sidency Magistr^^ first class Alagistrate, or Sub-divisional Magistiate ^ 
haseeason to believe that a pefeon is wrongfkilly confined, he may issue 
a search-warrant for the search of that person, and if he is found he is 
taken befose a Magistrate (s. 100). * 

General provisions relating to searches. — ^Persons in charge ci 
dosed places m0st*dlow free ingress and egress to the officer or person 
«3EecutiiigtIte warrant (s. ‘203). The officer or person makiiig the search 
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must (1) call two or mom respectable inhabitants of the locality to 
witness the search, (2) make toe search in to|ir presence, (8) premue a 
list of all toings seizra and ^ve it signed by the witnesses, (4) permit the 
occupant of the place searched or some person in his behalf to attend 
during the search ; and (5) deliver a copy of the list to him. Persons 
refiising to attend a search, when called upon by an order in writing, are 
guilty of an offence under s. 187, Penal Code (a. 103). A Court may 
impoimd any document or thing produced before it (a. 104). ^A Magis* 
trate may direct a search to 1 m made in his presence of any place of 
whidk he is competent to issue a search-warrant (a. 105). " 

PART iv. 

Pbevsntion of Offences. 

Security foT keeping the peace. — (I) On conviction. — tyhm a 
Chapter VIII. person is convicted of offences against 

(1) public tranquillity (Ch. VII, Penal Code) — except offences 
imder s. 149 (being member of an unlawftil assembly), s. 158A (promoting 
enmity between classes) and s. 104 (owner of land not preventing unlaw- 
ful assembly) ; 

(2) assault ; 

(8) any offence involving breach of the peace ; 

(4) criminal intimidation 

before a High Court, a Court of Session, a Presidency Magistrate, a 
District Magistrate, a Sub-divisional Magistrate or first clas; Magistrate, 
and such Cotirt is of opinion that it is necessary that such person should 
execute a bon^ for keeping the peace, it may at the time of passing 
sentence order him to execute a bond for a sum proportionate to his 
means with or without sureties for keeping the peace for a period not 
exceeding three years. If the conviction is set aside on appeal or other- 
wise, toe bond becomes void. An order under this section may be 
made by an appellate Court or by High Court in revision (s. 106). 

(11) In other cases. — ^When a Presidency Magistrate, District 
Magistrate, Sub-divisiona) Magistrate or first class Magistrate, is inform- 
ed that any person is likely to « 

(1) commit a breach of the peace, or 

(2) disturb the public tranquillity, or 

(8) do any wrongful act that may occasion a breach of toe peace 
or disturb the public tranquillity, 

the Magistrate may require such person to show cause why h6 should 
not be ordered to execute a bond, with or without sureties, for keeping 
the peace for a period not exceeding one year. Such person or toe place 
where the disturbance is apprehended must be within the local limits of 
the Magistrate’s jurisdiction. ^ No Magistrate, other than a Chief Pre- 
sidency or District Magistrate, takes proceedings unless thcfierson and 
the place are within his jurisdiction. A Magistrate not empowered to 
take such bond may, after recording his reasons, issue a*Warrant for t(pe 
arrest of such person and send him before a Magistrate so*empowerra. 
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with a copy of his reasons. Such Magistrate may detain such person in 
custody pending further action (s. 107). 

Security for good Behaviour. — ^This may be taken from 

(1) persons disseminating seditious matter; 

(II) vagrants or suspected persons ; and 

(III) habitual offenders. 

(1) When a Chief Presidency Magistrate, District Magistrate, or 
first class M^istrate specially empowered, has information that there is a 
persgp within his jurisdiction who intentionally disseminates or attempts 
or abets the dissemination of any matter. 

(1) which is seditious matter (s. 124A, I. P. C.) ; 

(2) promoting enipity between classes (s. 158A, L C. P.) ; 

(8) concerning a Judge amounting to criminal intimidation or 
defamation ; 

such Magistrate may require such person to show cause why he 
should not be ordered to execute a bond, with or without sureties, for 
his good behaviour for a period not exceeding one year. Where any 
such publication is registered under the Press and Registration of B5ol» 
Act, 1867, no proceedii^ are taken except by the order or under autho- 
rity of the Provincial Government (s. 108). 

(II) When a Presidency Magistrate, District Magistrate, Sub- 
divisional Magistrate, or first class Magistrate receives information that 
any person within his jurisdiction — 

(1) is taking precautions to conceal his presence with a view to 
committing any offence ; or 

(2) ms no ostensible means of subsistence ; or 

(8) cannot give a satisfactory account of himself, 

such Magistrate may require him to show cause why he should not 
be ordered to execute a bond, with sureties, for his good behaviour for a 
period not exceeding one year (s. 109). * 

(III) When a Presidency Magistrate, District Magistrate, Sub- 
divisional Magistrate, or first class Magistrate specially empowered 
receives informatioif that any person within his jurisdiction 

(1) is by habit a robber, house-breaker, thief, or forger ; or 

(2) is by habit a receiver of stolen property ; or 

(8) habitually protects or harbours thieves or aids in the conceal- 
ment or disposal of stolen property ; or 

(4) habitually commits or attempts to commit or abets the com- 
mission of kidnapping, abduction, extortion, cheating, or mischief or an 
offenqe punishable under Chapter XII or ss. 489A, 489B, 489C, 489D 
of the Penal Code ; or 

(6) habitually commits or attempts to commit or abets the commis- 
s^n of offencek involving a breach of the peace ; or * 

(6) is so desperate and dangerous as to render his being at large 
without security hazardous to the community, 

such Magistrate may require him to show cause why he should not 
be ordered to^ex^ute a l^nd, with sureties, for his good behaviour for a 
period noj; exceeding three years (s. 110). 
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Order bow made. — ^The order requiring any person fx> show cause 
must be in ‘writing, setting forth (1) the substance of the information, (2) 
the amount of the bond to be executed, (8) thdterm for which it is to be 
in force, and (4) the number, character and class of sureties required 
(a. 113). If such person is present in Court, theordermust be read over 
or expluned to him (a. 1 13). If he is not present, a summons is issued 
for his appearance ; if he is in custody, a warrant is issued directing the 
officer in whose custody he is to bring him before the Court. there is 
reason to fear that he is likely to commit a breach of the peace, then the 
Magistrate may issue a warrant for his immediate arrest (s. 114). Svery 
summons or warrant is accompanied by acopy of the written older of the 
Magistrate and it is delivered to the person to be served (a. 115). He 
may appear by pleader, if the Magistrate dispenses with personal 
attendance (a. 116). When he comes before the Court, the Magistrate 
proceeds to inquire into the truth of the information upon which action 
Iw been taken and takes forther etridence if necessary. The inquiry is 
made as in a trial in a summons-case, if the order requires security for 
keqiing the peace ; it is made as in a warrant-case, if the order requires 
security for good l^haviour. Pending the inquiry, the Magistrate may 
direct the person to execute a bond, with orwithoutsureties, for keeping 
^ the peace or maintaining good behaviour until the conclusion of the 
inquiry. The Magistrate may detain him in custody until such bond is 
executed or, in default of execution, until the inquiry is concluded. 
But a pmon against whom proceedings are not taken und^ s. 108, 100 
or 110 is not directed to execute a bond for maintaining good behaviour. 
The conditions of such bond as to the amount, number of sureties, and 
their pecuniary liability, are not more onerous than the written order 
issued. The fact that a person is an habitual offender or is a desparate 
or daimoDus character may be proved by evidence of gweral repute 
(a. 11^. 

H upon inquiry i€ is found necessary that the person concerned 
riiould execute a bond, with or without sureties, the Magistrate makes the 
order. But 

(1) no person is ordered fo give security of a imture different frinn, 

or of an amount larger than, or for a period longer than that specified in 
the order tmder s. 112 ; ^ 

(2) ' the amount of the bond shall not be excessive ; 

(8) when the person is a minor, the bond is executed by his sureties 
(8. 118). 

Jt, on inquiry it is not proved that it is necessary that such person 
should acecute a bond, the M^strate makes an «itry on the record, and 
dischuges him, or, if he is in custody, releases him (s. 1 19). 

Prqpeedlngs subsequent to order. — ^If the persop in respect of 
whom an order requiring security is made iS sentencra tof -or undergoing, 
imprisoaunait, the peri<m for triiich such security is required omnmences 
on the expiration of such sentence instead of running foom thp date of 
the order (s. 130). 

‘ If the person ececuting a bond for keeping good beba'vioor comnuts,^ 
or attempts to omnmit, or abets the commission of any ofifenee punish* . 
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able with imprisonmentt there is a breach of the bond (a* 121). A 
Magistrate may, after holding an inquiry on oath, refuse to accept 
any surety, or reject any surety previously accepted by him, on the 
ground tiiat such surety is an unfit person. Before holding such inquiry 
reasonable notice must be given to the surety and to the person offering 
the Mme. Such inqui^ may be directed to be held by a subordinate 
Magistrate before nraking an order rejecting any surety who has pre* 
viously been accepted, the Mamstrate issues a summons or warrant and 
causes the person for whom &e surety is bound to appe^ or to be 
brou^t before him (a. 122). If any person ordered to give security 
does not give it, he is committed to prison, or, if he is in prison, is detained 
there until such period expires until within such peric^ he gives 
the security. When such person has been ordered to give security for 
a period exceeding one year, the Magistrate, if he does not give security, 
issues a warrant directing him to be detained in prison pending the 
order of the Sessions Judge, or if such Magistrate is a Presidency Magis> 
trate, pending the orders of the High Court, and the proceedings are 
laid before such Court. Such Court may pass any order as it thinks 
fit, but he cannot be imprisoned for failure to give security for mose 
than three years. Such imprisonment is simple. Imprisonment for 
failure to give security for good behaviour is, where proceedings have 
been taken under s. 108, simple, and where the proce^ings have been 
taken under s. 109 or s. 110, rigorous or simple (s. 123). The 
District Mi^istrate or the Chief I^esidency Magistrate may release 
with or without conditions persons imprisoned for failing to give secu- 
rity if he thinks there is no hazard to the oommimity. Such Magis- 
trate may make an order reducing the amount of the security or the 
number of sureties or the period (s. 124). Such Magistrate may 
cancel any bond executed by order of any subordinate Court (s. 125). 
Aliy surety may apply to a Presidency Magistrate, District Magistrate, 
Sub-divisional Magistrate or first class Magistral^, to cancel any bond 
executed within Ids local limits. The Magistrate issues a summons 
or a warrant for the appearance of the person for whom such surety 
is bound. The Magistrate cancels the bond and orders him to give 
for the unexpired period of such bond frosh security of the same kind 
(88. 126, 126A). 

Unlawful araemblle8. — ^Any Magistrate or officer in charge of a 
^ _ police-station may command any unlawfol as- 

cnapter sembly to disperse (8. 127). If such assembly 

does not disperse, the Magistrate or officer may disperse it by foice 
with the assistance of any male person and arrest and confine the 
persons forming part of it (8. 128). If the assembly cannot be other- 
wise dispersed, ^the Magistrate of the highest rank who is preset may 
diqf>erse it by xailitaiy force fs* 129). The officer commanding troops 
must obey the requisition of the Magistrate, and use as little form 
and do little injury to person and property as may be necessary in 
dispersing it (s. 130). Any commissioned miUtary officer may disperse 
sum assembles military force if (a) public security is manifestly 
Sidangered, and (b) no Ms^strate can be communicated with (s. 131). 
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Sanction of the Ptovincial Government is necessary for any prosecu- 
tion against any person, Magistrate, or officer, for an act done under 
this Chapter. Sanction of the Central Government is necessary in 
the case of a military officer or soldier. Any act done in good faith 
and any act done by an inferior officer or soldier in obedience to any 
order is not an offence (s. 132). 

Public nuisances. — ^When a District Magistrate, Sub-divisional 
Chanter X Magistrate, or first cass Magistrate, considers on 

^ * receiving a police-report or other information, 

and on taking necessary evidence, that » 

(1) any obstruction or nuisance should be removed from any 
public place or any way, river, or diannel; 

(2) any trade or the keeping of goods i% injurious to the health 
or comfort of the community ; 

(8) any building or substance is likely to cause conflagration or 
explosion ; 

(4) any building, tent, or structure, or a tree is likely to fall and 
cause injury; 

(5) any tank, well, or excavation should be fenced to prevent 
danger to ^e public; 


(6) any dangerous animal should be destroyed or confined ; 
he may make a conditional order requiring the person causing the 
nuisance to do the necessary acts to remove, prevent or stop it, and to 
appear before himself or other Magistrate (first or second class) to have 
the Older set aside or modified. Such an order is not called in question 
in a civil Court (s. 133). It is served as a summons and,* if it cannot 
be so served, it is notified by proclamation and published, and its 
copy is stuck up at a place best fitted for conveying the information 
(a. 134). The person against whom the order is made 

(a) performs, within the time specified in the order, the act 
direct^ ; or 

(5) appears and shows cause against the order or applies to appoint 
a juiy to txy whether it is reasonable and propel* (8. 135). 


If he does not do so he is punished under s« 188, Penal Code, and 
the order is made absolute (s. 136). If he appears to^show cause against 
the order, the Magistrate takes evidence as in a summons-case. If 
the Magistrate is satisfied that the order is not reasonable and proper 
no further proceedings are taken ; otherwise the order is made absolute 
(a. 137). If the person applies for a jury, the Magistrate appoints a 
jury of an uneven number of persons not less than five, of whom the 
foreman and one-half of the remaining members are nominated by 
the Magistrate, and the other half by the applicant. The Magistrate 
summdhs the jury to attend at a particular place anSl time and fixes 
a time within wluch they are to return their verdict (a. 138). If the 
juiy or a majority of the jurors find that the Magistrate^ order is 
reasonable and proper or r^uires a modification, the Magistrate 
makes the order absolute subject to such modificafion» if any. If the 
jury think otherwise, no further proceedings are taken (a* 139). 
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Where an order is mode against a person for preventing obstruc- 
tion* nuisance* or danTCr to the public in the use of any way* river, 
channel or place* the Augistrate questions him if he denies the existence 
of public r^h^ therein, and if he does so the M^strate inquires into 
the matter. If the Magistrate finds that there is reliable evidence in 
support of such denial* he slays the proceedings until the matter is 
decided by a civil Court; if there is no evidence he procecnls under 
s. 187 on s. 188. If he does not deny the existence of a public right* 
or fails to adduce evidence in his support* he is not in subsequent 
proceedings permitted to make any such denial (s. 139A). When 
the order is made absolute* the Magistrate gives notice of it to the per- 
son against whom it was made^ and requires him to perform the act 
direct^ b^ the order vuthin a fixed time and informs him that in case 
of disobedience he is liable under s. 188* Indian Penal Code. If the 
act is not so performed* the Magistrate may cause it to be performed 
and recover the costs (1) by sale of any buildings* goods or property 
removed* or (2) by distress and sale of his movable properly within 
or without his jurisdiction. Where the property is outside juris- 
diction* the order authorises its attachment and sale when endorsed 
by the Magistrate within whose jurisdiction it is situate (s. 140); If 
the person n^lects or prevents the appointment of the jury* or the 
jury do not return their verdict ivithin time* the Magistrate may pass 
su<^ order as he thinks fit (s. 141). If the Magistrate thinks that 
immediate measures are necessary to«s prevent imminent dai^r or 
injury of a serious kind* he may issue an injunction to obviate or 
prevent such dan^r or injury* pending the determination of the matter. 
If the injunction is not obeyed* the Magistrate may use means to obviate 
or prevent such danger or injury (s. 142). The Magistrate may order 
any person not to repeat or continue a public nuisance (s. 143). 

Temporary orders in urgent cases of nuisance. — ^When a 
Chanter XI District Magistrate, Chief Presidency Magistrate* 

^ ^ * Sub-divisional Magistrate* or other Alagistrate (not 

third class) specially empowered* is of opinion that immediate pre- 
vention or speedy remedy is desirable* he may, by a written order 
stating the material facts and served as a summons* direct any person 

(1) to abstain from a certain act* or 

(2) to take certain order with certain property in his possession 
or management* 

if such direction is likely to prevent 

(i) obstruction* annoyance or injury to any person lawfully 
employed ; or 

(ii) dan^r to human life, health or safety ; or 

(m) a disturbance of the public tranquillity, or a riot* or an 
affray. • • 

In cases of emergency* or where such an order cannot be served 
in due t^e* it may be passed ex parta, The order may be directed to 
a particular individual or to the public generally when frequenting 
or visiting a peHicular place. The order does not remain in force 
for moreithan two montm, unless in cases of (1) danger to human life. 
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health, or safety, or (2) a riot or an affray, the Provindal Government 
by notification extend it. Any Magistrate may on his own motion or 
on tlm application of any aggrieved person, rescind or alter any order 
made by himself or his predecessor or by any Magistrate subordinate 
to him. On receiving such application, the Magistrate affords to the 
applicant an early opportunity of shewing cause against the order. 
If the Magistrate rejects the application he must record his rtesons 
in writing (a. 144). • 


Disputes as to immovable property. — ^The dispute may be 
n. m- -viT concerning (I) * land or water * [which includes 
buildings, markets, fisheries, crops, rents] ; or 
(II) user thereof. r 


(I) When a District Magistrate, Sub-divisional Magistrate, or 
Magistrate of the first class is satisfied, from a police-report or other 
information, that a dispute likely to cause a breach of the peace exists 
conconing any * land or water ’ within his jurisdiction, he makes an 
order in writing stating his grounds and requiring the parties concerned 
in such dispute to attend ms C!ourt and put in written statements of 
their claims as to the fact of actual possession of the subject of dispute. 
A copy of the order is served as a summons and one copy is affixed 
to some conspicuous place near the subject of dispute. After perusing 
the statemwts and receiving all evidence, the Magistrate decides whidk 
of the parties was in possession at the date of the order. Any party 
who has been forcibly and wrongfully dispossessed within two montlis 
before the date of such order, may be treats as if he had been in posses- 
sion at sudh date. In case of emergen^, the Magistrate may attach 
the subject of dispute pending his decision. If any party Shows that 
no such dispute mcists, the Magistrate cancels his order, and all proceed- 
ings are stayed ; otherwise the ord« is final. After the Magistrate 
decides as to wliich party should treated as being in possession, 
he issues an ordor declaring such party to be entitle to possestion 
until evicted in due course of law, and forbidding all disturbance' until 
eviction ; and he may restore to possession the party fordbly and wrong- 
fully dispossessed. If a party dies during inquiry his legal representa- 
tives may be made parties to the proceeding. M any crop or produce 
of tike property in dispute is subject to speedy and natural decay, the 
Ma^trate may make an order for proper* custody sale, and upon 
completion of the inquiry makes an mder for the disposal of the pro- 
perty or its sale-proceeds (s. 145). 

If the kfagistrate (1) decides that none of the parties wasin poss^ 
tion, or (2) u unable to satisty himself as to whidi of them was in 
possession, he may attach the subject of dispute until a comprint 
Court has determined the rights of the parties or the person entitled 
to possession. On attachment the Magistrate may appmnt d receiver, 
if more is none appointed by a civil Court, and he has all the powers 
of a receiver appointed under the Civil Procedure Code. If receiver 
is subsequentiy 'appointed by a civil Court, possession is made over 
to him by suim receiver. The attachment may be withdrawn if there 
is no longm any likelihood of a breach of the peace (a. 146). 
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(II) When a Pisfaict 'M^strste, Sub-divisional Magistrate, or 
first clan Magistrate^ is satisfied from a police-report or otiier infSorma- 
tion that a dispute likely tb cause a breatm of the peace exists rqiardinjg 
right of user (mcluding easement) of any land or water witlun his 
jurisdiction, ho may make an order in writing stating his grounds and 
requiring the parties concerned to attend the Court and put in writtm 
statements of tiieir claims, and inquires into the matter m the manner 
provided in f. 145. If such right exists he may make an order prohibit- 
ing any interferenoe with its exercise. But no such <nder is made (1) 
wnerekthe right is exercisable at all times of the year, unless it has beoi 
ejmrcised within three months before the inquiry, or (2) where the 
right is exoicisable at particular seasons or occasions unless it has Imn 
exercised during Bie last of such seasons or occasions. If the right 
does not exist the Magistrate may make an order prohibitiiq; any 
exercise of it. The order is subject to any subsequent decision of a 
competent civil Court (s. 147). 

Local inquiry* — ^The District Magistrate or Sub-divisional Magis- 
trate may depute any subordinate Magistrate to make local inquiry, 
and his report may be read as evidence in the case (a. 148). 

Costs. — ^The Magistrate passing the order may direct by whom and 
in what proportion the costs incurred by a party are to be paid (s. 148). 


_ Preventive action of the police^^l) Every 
^ ‘ police-officer may interpose for preventing the com- 

mission of a cognizable offence (s. 149). 

(2) On receiving information of a design to commit such offence 
he communicates it to his superior officer and to any officer whose duty 
it is to prevent or take cognizance of the commission of it (s. 150). 

(8) He may arrest without a warrant the person so designing if 
the offoice cannot be otherwise prevented (s. 151). 

(4) He may interpose to prevent any injury to any public pro- 
perty, public land-mark, or buoy, or other mark used for navigation 


(5) Any officer 4n chaige of a police-station may, without a war- 
rant, enter any place within the limits of such station for inspecting 
or searching for any false weights or measures, or false instruments for 
weighing. He mw seize any such false weights, measures, or instra- 
ments and pve information of such seizure to a Magistrate having 
jurisdiction (s. 153). 


PART V. 

IKEOBKATION to teds POUCB AHD THEm POWERS TO 

• IMVESTIOATE. « 

Gofinlzabia cases. — ^Information relating to the commission of 
Chanter XIV • cognizable offence,*if given orally to an officer in 
^ * chai^ of a police-station, is (1) reduced to writing, 

(2) read over to (lie informant^ (8) signed by the informant, and (4) 
entered indts substance in a prescribed booiL 
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If the infonnation be in -writing, (1) it is signed by the informant, 
and (2) the substance thereof is entered in the prescribe book (a. 1S4). 

An officer in charge of a police station m»y, -without the order of 
a M^strate, investigate any cognizable case (a. 156). On recei-ving 
information of the commission of such offence he senm a report to a 
Magistrate empowered to take cognizance of it upon a poUoe>rq»ort, 
and proceeds m person or deputes one of his subordinates to investi- 
gate the facts and circumstances of the caseand to take measures for 
the discovery and arrest of the offender. Local investigation may be 
dispensed with when the informant gives the name of the offmder 
and the offence is not of a serious nature. If the police-officer thinks 
there are not siifficient grounds for investigation he states his reasons 
in the report to the Magistrate and notifies to the informant the fact 
that he will not investigate (a. 157). The report is sent through his 
superior officer as the Provinrial Government may direct, and such 
officer gives any necessary instructions to the police-office and trannnits 
it to the Magistrate (s. 158). The Magistrate may (1) direct investi- 
gation, or (2) proceed to hold a preliminary inquiry or depute any 
subordinate Mfmistrate to do so, or (8) otherwise dispose of the case 
(8. 159). 

Non-cognlzable cases. — ^In the case of information of a non- 
cognizable offence committed within the limits of a police-station, 
the police-officer enters its substance in the prescribed book and re- 
fers the informant to a Magistrate. A police-officer does not investi- 
gate a non-cognizable case without the order of a first or second class 
Magistrate having power to try such case or commit the same for trial 
or of a Presidency Magistrate. Any police-officer receving such order 
may exercise the same powers in respect of the investigation (exoq»t 
power to arrest without warrant) as an officer in charge of a police- 
station may exercise in a cognizable case (s. 155). 

Attendance of witnesses. — ^A police-officer making an investi- 
gation may_ by a -written order require the attendance of persons ac- 
quainted with the circumstances of the case (s. 160). Me may examine 
than orally and they are bound to answer ^ questions rdating to the 
case, othor than questions the answers to which would have a tendon^ 
to expose them to a criminal charge or to a penalty or forfeiture (s. 161). 

Statemmit to police. — A statement made to tlj^ police, if reduced 
into writing, is not to be signed by the person making it ; and the state- 
ment or any record thereof, whether in a police-diary or otherwise, is 
not to be used for any pmpose at any inquiry or tiial except in the 
followii^ way z— • 

If me maker of the statement is called as a witness for tlte pro- 
secution, the Court on the request of the accused refers to such writing 
and directs that the accused be furnished with a copyctheieof in orfjter 
that any part-of such statemort, if duly proved, may be used to con- 
tradict such witness under s. 44A of the Evidmice Act. It may also 
be used in his re-examination for explaining any matter. But if the 
Court b of rqHnion that (1) any p^ of such statem^t ia not rdevant; 
or (2) its disdosure is not essential in the interests ei jusjbioe and ih ^ 
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ineaqiedient in tiie public interests, it xecords its opinion and excludes 
such part from the copy to be ftunished to the accused. The nriins^e 
of tins seetioii doM not*(l) apply if the statement comes urmiin the 
purview of s. 82, d. (1), of the Evidence Act, or (2) affect the provisums 
of a. 27 of the Evidence Act (a. 163). A police-offioer shall iu»t offer 
ai^ inducement, threat or any pronuse to the person making the state* 
ment as mentioned in s. 24 of the Evidence Act. He sh^ not by 
cautk>n prevoit any person from making say statement of his own 
free will (s. 163). 

Power to record a statement or confession. — ^A Pretidency 
Magistrate, first class Ms|pstrate or second class Magistrate specially 
empowered (but not a police-officer), may record a statemmt or con- 
fession made (1) in the course of ah investigation, or (2) at any time 
before the commencement of the inquiry or trial. 

^e statement is recorded in the manner prescribed for recording 
evidence. The confession is recorded and signed in the manner pro- 
vided in 8. 864. 

The statement or confession is forwarded to the Magistrate by ' 
whom the case is to be inquired into or tried. The M^stiate record- 
ing it may not be the Magistrate having jursidiction in the case. 

(1) Before recording a confession the Magistrate explains to the 
person making it 

(t) that he is not bound to make it ; 

(it) that it nuiy be used as evidence against him. 

(2) The Magistrate does not record it unless upon questioning 
the person^qmking it, he has reason to believe that it was made volunta- 
rily. 

(8) When recording it he makes a memorandum stating that it 
has bem explained to the accused that 

(t) he is not bound to make a confession^ 

(w) it nuiy be used as evidence against him ; 

(m) it was voluntarily made ; 

(to) it was taken in ms presence and hearing ; 

(v) it was read over to him ; 

(za) it was admitted by him to be correct ; and 
(vii) it contained a full and true account of the statement made 
by 1dm (a. tMf. 

Search. — A police-officer may .search any place within the limits 
of his police-station for anything necessary for investigation into an 
offence, if it cannot be obtained without undue delay, after recording 
in wilting the grounds of his belief and specifying the thing for which 
the search is to ^ made. He conducts the search in person, or deputes 
his subordinate after recording his reasons for doing so. ^ ord« 
in writing is ^en to the subordinate officer specifying the to be 
searched and the thing for which search is to be niMC. ^e owner 
or occupier of the pbim searched is on application furnished witii a 
copy of the order by the fifagistrate on payment, or free of cost if there 
, axe meeial raasq&s (a. 165). An officer in charge of a tpoUce-station <» 
* a ponce-officer not below the tank of Sub-inspector may require an 
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offioor in (diaige of another police-station, in the same or a diflhrent 
district, to cause « search to be made in any place within the limits of 
such station. Sudi officer proceeds as undet* s. 165 and forwards the 
thinff found to the officer at whose ^uest the search was made. If 
the delay caused in proceeding in tlus way might result in evidence of 
the commission of an offence being concealed or destroyed, the poiice- 
<ffiioer mw lumself search any place in the limits of, another police- 
station. He must send notice of the seardk to the officer 4n chaige 
of that police-station together with a copy of the list made in the pie- 
sance of witnesses and send to the Mi^strate empowered t» take 
cognixance copies of the record referred to in s. 165 (a. 166). 

Investigation. — ^When a person is arrested and is in custody and 
it appears that the investigation cannot *be ^mpleted within 
twenty-four hours, and the aectwation or information is well-founded, 
the officer in ehaige of the police-station or the police-officer making 
the investigation (not below the rank of sub-inspector) forwturds to 
the nearest Magistrate (whether he has jurisdiction to try the case 
or not) a copy of the entries in his diary and the accused. Such Magis- 
trate may mxm time to time authorize the detention of the accused in 
such custody as he thinks fit for a term not exceeding fifteen days in 
the whole. If he has no Jurisdiction to try the case or commit it, and 
consider fiurther detention unnecessary, he may forward the accused 
to a Magistrate having jurisdiction. A Mwstrate authorizing de- 
tention in the custody of me (k>lice records his reasons. But a Magis- 
trate of the third class or of the second class not specially empowered 
cannot authorize detention in police custody. If order f|^ detention 
is given by a Blagistrate other than the District Magistrate or Sub- 
divisional Mt^strate, its copy together with reasons for making it is 
forwarded to the Magistrate to whom he is subordinate (a. 167). 

A subordinate j^ce-officer making an investigation reports the 
result to the officer in charge of the police-station (a. 168). 

If it appears to the officer in charge of the police-station or to the 
investigating officer that there is not sufficient evidence to justify the 
forwarding of the accused to a Magistrate, he may release the accused 
if in custody on the accused’s executing a bond with or without sureties, 
to appear before a Magistrate if required (a. 169)« But if there is 
sufficient evidence, he 

(1) forwards the accused to a Magistrate empowered to take 
cognizance of the offence upon a police-report and to try the accused 
or commit him for trial or, if the offence is bailable and the accused is 
able to give security, takes security firom him for his appearance nefore 
such kugistrate; 

(2) • sends to such Magistrate any weapon or artic(p which it may 
be necessary to produce before him ; 

(8) requires the complainant and witnesses to execute a bond to 
appew b^ore the Magistrate ,to give evidence ; * 

(4) delivers a copy of sudi bond to one of the ^arsons executing^ 
it, am sends the miginal vrith his report to the Magnbate (a* 170). 
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The oomplaiiiant or a witness is not required to accompany a polioe> 
(dteer on his way to the Court oV'SubjectM to any restraint or ineoia« 
venienoe, or required tg pve any security for his appearance other 
than his own bond. But if he refuses to attend or to execute a bond, 
he nmy be forwarded in custody to the Magistrate who may detain 
him in custody until he executes such bond or the hearing is com- 
pleted (a. 171). 

Every investigating police-officer enters his proceedings in a diary, 
settii^^ forth— 

^1) the time at which the information reached him ; 

(2) the time at which he began and closed his investigation ; 

(8) the place or places visited by him ; and 

(4) a statement of the circumstances ascertained through his 
investigation. 

A criminal Court may send for the police diaries, and may use 
them not as evidence in the case, but to aid the Court in such inquiry 
or trial. The accused is not entitled to call for them because the Court 
refers to them. But he can call for them if 

(1) they are used by the police-officer to re&esh his memory ; or 

(2) if the Court uses them for the purpose of contradicting sudi 
police-officer (the provisions of s. 161 or s. 145 of the Evidence Act 
shall apply) (a. 172). 

Report. — ^Every investigation is ^mpleted without delay, and 
the officer in charge of the police-station 

(1) forwards to a Magistrate empowered to take cognizance of the 

offence on« police-report, a report setting forth (») the names of the 
parties, (n) the nature of the information, (m) the names of the per^ 
sons who are acquainted with the case, («n) whether the accused luu 
been forwaorded in custody or has been released on his bond with or 
without sureties; • 

(2) communicates the action taken by him to the informant ; 

(8) furnishes a copy of the report to the accused if applied for, 

either on payment or free of cost if there is some special reason (s. 173). 

Report on suicide, murder, accident. — ^The officer in chaj^ 
of a police-station or other police-officer specially empowered (in 
Bombay and Mai&as Presidencies the heads of villages have the power) 
on receiving information that a person (») has committed suicide, or 
(n) has bem killed by another, or by an animal or machinery, or by 
an accident, or (m) has died under suspicious circumstances that 
some^tber person has committed an offence. 

(1) imme^tely gives intimation to the nearest .M^istrate 
empowered to hold inquests (viz.. District Magistrate, Sub-divisional 
kj(p^lxate, dasB Magistzate, any Slagistrate specially ^powered) ; 

(2) proceeds, unless otherwise directed, to the place vffiere the 
body of the deceased is, and in the presence of two or more respectable 
inhimitadts of ^e neighbourhood makes an investigation and draws 
up a rqmrt a| the cause of death describing wounds, bruises, marks at 
Injury, weapons,* etc. ; 
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(8) forwaids the report alter signing it hinudf and getting it 
signed by the other persotas to the District Magistrate or Sub-divisional 
Magistrate. * 

If the cause of death is doubtful he forwurds the body with a view 
to its being examined to the nearest Civil Surgeon or other medical 
officer appointed by the Provincial Government, if the state of ereather 
and the distance admit of its being so forwarded without risk of putre- 
faction (a. 174). The police-officer may by order in wxiting,summon 
two or nune persons for investigation and persons acquainted witii the 
facts of the case and every suw person is bound to answer truly *11 
questions (a. 175). 

Inqueat by a Maglatrate. — ^Whep any person dies in the custody 
of the police, tte nearest Magistrate empowered to hold inquests shall, 
and in cases reported under s. 174 he may, hold an inqui^ into the cause 
of death either instead of, or in addition to, the investi^tion held by 
the police-officer. He may cause the dead body of any person to b<- 
disintened and examined (a. 176). 

PART VI. 

Pbocbedinos in PaosEcunoNS. 

Juriadictlon of ciimiiial Courta. — A. — Place of Inquiry and 
_ trial. — (1) Every offence is inquired into and 

cnap er . tried by a tCourt within the local limits of whose* 
jurisdiction it was committed (a. 177). [The Provincial Government 
may direct that any cases committed for trial in any district may be 
tried in different sessions divisions (a. 178).l * 

2. An offence is triable by a Court within whose jurisdiction (1) 
any act is done, or (2) any consequence of such act has ensued (a. 179). 

8. When an act is an offence by reason of its relation to any other 
act which is an offenefe or which would be an offence if the doer were 
capable of committing an offoice, it may be tried by a Court within 
whose jurisdiction either act was done (a. 180). 

4. The offence of (1) being a thug, or (2) belonging to a gang oi 
dacoits, or (8) escape from custody noay be tried by a Court within 
whose jurisdiction the accused is (a. 181). 

5. Criminal misappropriation and crmiinal brdach of trust may 
be tried by a Court within whose jurisdiction (1) any part of the pro- 
perty was reodved or retained by the accused, or (2) the offmoe was 
oonunitted (h. 181). 

6. .Th^ of'posswion of stolen property may be tried by HrCourt 
within whose jurisdiction (1) the offence was committed, or (2) the pro- 
perty stolen was possessed («) by the thief, or (U) by any person who 
reeeived'or retained the same knowing it to be stolen (as|i' 181). 

7. Kidnapping or abduction may be tried by a Court within whoito 
jurisdiction the person was (1) ](idnapped or abducted, or (2) convtyed, 
concealed or detained (a, 181). 

8. (1) When it is uncertain in which. of several ^ocal areas an 
offence was cemunitted, or 
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(2) where an offence is conunitted partly in one local area and 
partly in another, or ^ 

(8) whole an offeflce is a continuing one, and continues to be 
committed in more locsal areas than one, or 

(4) where it consists of several acts done in different local areas, it 
may be'tried by a Court having jurisdiction over any of tite local areas 
(s. 182). 

9. 'An offence committed in the course of a journey or voyage may 
be inquired into or tried by a Court through or into the local limits 
whose jurisdiction (1) the offender, or (2) the person against whom, or 
(8) the thing in respect of whii^ the offence was committed, passed in the 
course of t^t journey or voyage (s. 183). 

10. Offences against Railwajr, Telegraph, Post-office, and Arms Acts 
may be tried in a presidency-town if the offender and all the witnesses for 
the prosecution are within such town (a. 184). 

Doubt as to jurisdiction. — When a question arises as' to which of 
two or more Courts, subordinate to the same High Court, ought to try^ 
any offence, it is decided b^ that High Court. Where the ^urts are* 
subordinate to different High Courts, the High Court within whose 
appellate criminal jurisdiction the proceedings were first commenced 
may direct the trial to be held in any subordinate Court. If such 
High Court does not decide the point, any other High Court within 
whose appellate criminal jurisdiction such proceedings are pending may 
give a like direction (s. 185). 

Offence committed beyond local jurisdiction.^ — ^When a Pre- 
sidency Magistrate, a District Magistrate, a Sub-divisional Magistrate, or 
a first class M^strate specially empowered, has reason to believe that 
any person within his jurisdiction has committed without it (whether 
within or without British India) an offence which cannot be tried within 
his jurisdiction, but is triable in British India, he may 

(1) inquire into the offence as if it had been conunitted within his 
jurisdiction, 

(2) compel su($h person to appear before him, 

(8) send him to the Magistrate having jurisdiction to try sudi 
offence, or ff ^e offence is bailable, take a bond for his appearance 
before such Magistrate. He may report the case to the High Court if 
there are more Magistrates them one having jurisdiction to try the 
offoioe (a. 186). 

If such person has been arrested tmder a warrant issued b^ a sub- 
ordinate Magistrate, he sends him to the District or Sub-divisional 
Maf(iMrate to whom he is subordinate unless the Magistrate having 
jurmliction to try the offence issues his warrant, in which case the poson 
arrested is de(jvered to the officer executing the warrant or s^t to that 
Magistrate (a.4l87). * 

Liability of British subjects for offences committed out ot 
Britiah>Indla.^l) When a native Ihdian subject commits an oBienee 
beyond the limi^ of British India, or 

(2) when any British subject commits an offence in tike territories 
<ff any Ifetive Chief in India, or 
ss* 
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(8) when a servant of the King (British or bdian) commits an 
offence in the toritories of a Native Cmef in India, or 

(4) where .wiy person oommits an offends on any ship or aircraft 
registered in British India wherever i€ may be, 

he ma^ be dealt with as if the offence has been committed at any 
place in Britidi India where he may be found. But the offence is not 
mquired into in British India unless the Political Agent, if any, for the 
territory in which the offence is committed, certifies that it ought to be 
inquired into in British India. If there is no Political Agent, the 
sanction of tire Provincial Government is required. Proceedings under 
this section are a bar to further proceedings under the Indian Extradi- 
tion Act, 1908 (8. 188). When such offence is tried, the Provincial 
Government may direct that copies of depwitions made or exhibits 
produced before the Political Agent or judicial officer shall be received 
m evidence by the trial Court (s. 189). 

B. — Conditions requisite for Initiation of proceedings. — 
Cognizance of offences. 1. — By a Magistrate. — Any Presidency 
Magistrate, District Magistrate, or Sub-divisional Magistrate, and any 
Magistrate specially empowered, may take cognizance of an offence upon 

(a) receiving a complaint ; 

(b) a police-report in writing ; 

(e) information from any person other tiian a police-officer ; 

(d) his own knowledge on>suspicion (s. 190). 

When a Magistrate takes cognizance of an offence upon information re- 
odyed from a person other than a police-officer or w own knowledm, 
the accused is informed that he is entitled to have the cate tried ^ 
another Court, and, if the accused objects, the case is committed to the 
Court of Session or transferred to another Magistrate (s. 191). A Chief 
Presidracy Ma^trate, District Magistrate, or Sub-divisional Magistrate 
may transfer a case of frhich he has taken cognizance to any Ma^trate 
subordinate to him. A District Magistrate may empower a first class 
Magistrate to transfer a case to any other Magistrate cmnpetent to try 
or commit for trial (s. 192). * 

,2. By a Court of Session. — A Court of Session docs not take 
cognizance of an offence as a Court of original jurisdiction unless the 
accused has bem committed to it by a Competent Mlagistrate. Addi- 
tional Sessions Judges and Assistant Sessions Judges try such cases as 
t^ Government may direct them to try or the Sessions Judge may make 
over to them (s. 193). 

3. By a^Hlgh Court. — ^The High Court may take cognizuioaof an 
offence upon a commitment made to it. The Advocate Gooeral may, 
wil^ th^ sanction of the Provincial Government, exhibit to the 
•Court, i^ainst persons subject to its jurisdiction, infon^tions similif 
\to the Attorney General in the High Court in England. All fines, 
.pemdties, forfeiture, and money vecovered under such infbtmation form 
of the revenues of the Province (a. 194). 

Bxceptioris to ffw rule that any person may set the criminal , 
law in motion.— No Court takes cognizance of— 
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{1) Cfmtempt of lawftil authority of public servantSk punishable 
under ss. 172 to 188, Penal Cod^ except on tiie complaint in 'wririi^f of 
the public servant coneemed, or the public servant to whmn he is 
submdinate. 

(8) OfEsnoes against public justice, punishable under ss. 108*106, 
100, 200, 805-811, and 888, Penal €k>de, committed in any proceeding in 
any .Cou^ except on the complaint in writing of such Court or the Court 
to which it is subordinate. 


(8) Offences relating to documents given in evidence (s. 468), 
punishable under ss. 471, 475, 476, Penal Code, except on the complaint 
in writing of such Court or the Court to which it is subordinate (s. 195). 

(4) Offences against the* State punishable under Chapter VI 
(except s. 127 and in th% Bombay Presidency and the Punjab s. 171F so 
far as it relates to personation), and ss. 108A, 158A, 294A, 295A, 565, 
Penal Cod^ unless upon complaint made by ordmr of the Provinciid 
Govenunent (a. 196). 

(5) Criminal conspiracy punirimble under s. 180B, Penal Code^ 

except upon complaint made by order of the Provincial Government. 
[Where uie object of the conspiracy is to commit any non-cognizable 
offoioe, or a oognizable offence not punishable with death, transportation 
or rigorous imprisonment for- two years or upwards, unless the Provincial 
Government, Chief Presiden<y Magistrate or District Magistrate specially 
empowered has by a written order consented to the initiation of tiie 
proceedings.] (a. 196A). * 

(6) Offence committed, while acting in the discharge of his duty, by 
(a) a Judgy. (6) a Magistrate, or (c) a public servant not removable 
from <^ce save by the Provincial Government or higher authmity, 
except with the previous sanction (a) in the case of a person employra 
in connection wiui the afibirs of the Federation, of the Govemor-Cren«tal 
exordring his judgment ; and (b) in the case of,a person employed in 
connection with tiie affairs of a Province, of the Governor of that 
Province exercising his judgment. The Governor-General or the 
Governor may (1) determine the person by whom and the manner in 
which the prosecution is to be conducted, and (8) specify the Ckiurt 
brfore which tiie trial is to be held (s. 197). 


(7) Offences Jailing under Chapter XIX or XXI, or ss. 498 to 496, 
Penal Code, except upon a complaint by some aggrieved person. Whne 
such person is (1) a woman who according to custom ought not to be 
oompdled to appear in public, or (8) under the age of eighteen years, or 

(8) ap idiot or limatic, or (4) firom sickness or infinnily unable to make a 
con^ilaint, smne other poson may witii the leave of the Court make a 
complaint on his or her behalf (s. 198). 

(8) Offen^ under s. 497 or 498, Penal Code, except iqiona ccan- 
plaint by the husband of the \foman<or, in his absence, with the lesve of 
the Court, by «ome person who had care of such woman on lus belialf 
when thepffmee was committed. When the husband is under eighteen 
years of age, or is an idiot or lunatic, or is fkom sickness or inumify 
|mdde to make a.bomplaint, some other person may, wikkdhi* leave <« 
the Courts snake a complaint on his bdialf (a. 199). 
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[If the person Applying under s. 108 or s. 199 is not a Iqpd guardian 
notice is given to the legal guardian, if any, before granting the apphca^ 
tion — a. 199A.] ‘ 

Gomplainta to Maglstratea^Examlnatlon of complalnaaC. — 
caiBDterXVX. A Magistrate taking cogniaanoe of an offience Oft eom* 

^ plaint examines the complainant upon oath and the 

substance of the examination is reduced to vniting and signed by the 
complainant and the Magistrate. Such examination is not necessary — 

(1) whm a complaint in jmting is made by a Court or a public 

servant in the discha^ of his official duties ; ‘ * 

(2) what a complaint in uniting is made to a President^ Magistrate^ 
unless tite Magistrate thinks fit to have Che examination on oath or not ; 

(8) when the case is transferred to anotherMagistxate under s. 192 
after the complainant is examined (a. 200). 

If a complaint is made to a Ma^trate who is not competent to take 
cognizance of the case he (1) if the complaint is in writing, returns it for 
presentation to the proper Court, (2) if the complaint is oral, directs the 
complainant to the proper Court (a. 201). Any Magistrate on receipt 
of a complaint may, for reasons to be recorded in writing, postpone the 
issue of process for compelling the attendance of the person complained 
against, and either (1) inquire into the case himself, or (2) if he is a 
Magistrate other th^ a third class Magistrate, direct an inquiry or 
investigation by a subordinate Magistrate, or a police-officer, or any otiier 
person for ascertaining the truth or falsehood of the complaint. No 
such direction is made imless the complainant has been examined under 
s. 200, except where the complaint Has been made by a ^inrt. The 
Magistrate inquiring into a case may take evidence of witnesses on oath 
(s. 202). He may dismiss the complaint, if, after considering the state- 
ment on oath of the complainant and the result of the investigation or 
inquiry, there is no sufficient ground for proceeding. He must briefly 
record his reasons for so doing (a. 203). u there is sufficient ground for 
proceeding, he issues a summons for the attendance of the accused or 
warrant tta causing him to be brought before higi or other Magistrate 
having jurisdiction. No process is issued until proper fees are paid 
(s. 204, Chap. XVH). If a summons is issued, the Magistrate may 
dispoise with the personal attendance of the accuse^ and permit him 
to appear by his pleader (a. 205). 

Inquiry into cases triable by a Court of Session or High Court. 
, -vvTTT — Fiesidency Magistrate, District Magistrate, 
Sub-divisional Ma^trate or first class Magistrate or 
any Magistrate specially empowered by the Provincial Government 
may commit any person for trial to the Coutt of Session or High Court. 
No person triable by the Court of Session is commitfpd to the High 
Court (a. 206). When the case is excluWely triable,* or ought to4>e 
tried, by a Court of Session or High Court, tiie following procedure is 
adcqded (s. 207). * .. 

(1) The Mai^strste, when the accused appears, proceeds to hear 
the ocnajdainant and takes evidence in support of the^roseeution or oq 
behalf of the accused, OT as may be called for by tile Mf^jatrate. 
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(2) The accused is at liberty to cross-examine the witnesses for the 
prosecution,, and the prosecutor may re-examine them* 

(8) The IfogistraAe issues process, if applied for, to compd the 
attendmice of any witness or the production of any document or thing 
(8. 208)* 

(4) When the evidence is taken and the accused is examined to 
explain any circumstances appearing against him, the Magistrate, if he 
finds that toere are not sufficient grounds for committing the accused for 
trud, records his reasons and dischaiges the accused, uiUess he thinks of 
tryii^ him before himself or another Magistrate. The accused may be 
dischaxged at any previous stage if he considers the charge to be ground- 
less, recording his reasons (a* ^9). 

(5) After taking evidence and examining the accused, if the 
Magistrate is satisfied that there are sufficient grounds for committing 
the accused for trial, he frames a charge declaring the offence with which 
he is charged (s. 210). 

(6) The charge is read and es^lained to the accused, and a copy 
thereof is given to him free of cost (s. 210). 

(7) The accused is required to give a list of his witnesses. The 
Magistrate may allow him to give a fiirther list at a subsequent time* 
Where the accused is committ^ for trial to the High Court, he may give 
a further list to the Clerk of the Crown (s. 211). 

(8) The Magistrate may summon and examine any witness named 

in the list (s* 212). > 

(9) After examining the witnesses the Ma^strate may make an 
order committing the accused for trial by the High Court or Court of 
Session and, unless he is a Presidency Magistrate, briefly records the 
reasons for such commitment* But if he is satisfied that there are not 
sufficient grounds for committing the accused, he may cancel the charge 
and dischwge the accused (s. 213). A commitment can be quashed by 
the High Court only on a point of law (s* 215)^ 

(10) When the accused has been committed for trial, the Magis- 
trate summons such of the witnesses in the list given, as have not 
appeared before Iflm, to appear before the Sessions Court* If any 
witnesses- in the list are summoned for the purpose of vexation or delay, 
or defeating the ends of justice, the Magistrate may refuse to summon 
them until he is^atisfied that their evidence is material or unless a sum 
is deposited to defray the expense of obtaining their attendance. Where 
the accused is coxnmitted to the High Court, the Magistrate may leave 
such witnesses to be summoned by the Clerk of the Crown (s. 216). 

411 ) Complainant and witnesses for the prosecution and defence 
who appear bdore the Magistrate execute bonds binding themselves 
to appear and give evidence before the Sessions Court or High Court. 
In case of rdfiisal to attend such Court or to execute suchHbond, the 
Magistrate may detain the person refusing in custody until he executes 
sucn b^d or until his attendance at the Court of Session or High Court 
is required (8. 217). 

(12) The - Magistrate notifies the commitment to the person 
appoint^ by the Provinciid Government, and sends the charge^ the 
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record of inqui]^, and any weapon or thing to be produced in evidence 
to the Court of Session or the Clerk of the Crown if the commitment is 
made to the High Court (s. 218). ^ 

(18) The Magistrate may summon and examine supplementary 
witnesses after commitment and before trial and bind them over to 
appear and give evidence. Such examination is taken in the presence 
of the accused if possible, and where the Magistrate is not a Presidency 
Magistrate a cx>py of such evidence is given to the accused free of cost 
(8. 219). 

(14) Pendii^ trial the accused is kept in custody subject to^the 
^ provisions regardi^ bail (a. 220). 

Charge. — ^The fact t^t the chargefe made is equivalent to a state- 
rii Ynr ment that every legal condition required by law to 
* constitute the offence charged is fulfill^. The 
following are the essentials of a charge : — 

(1) The charge should state the offence with which the accused is 
charged. 

(2) If the offence has a specific name, it may be described by that 
name ; otherwise so much of the definition of the offence must be stated 
as to give the accused notice of the matter with which he is charged. 

(8) The law and section of the law against which the offence is 
committed should be mentioned. 


(4) In presidency-towns the charge should be in English; elsewhere 
it should be in English or in thd language of the Court. 

(5) If previous conviction of the accused is to be proved for 
affecting the sentence, the fact, date, and place of ihe previous conviction 
are stated (s. 221). 

(6) Particulars as to the time and place of the offence, and the 
person against whom or the thing in respect of which it was committed. 

(7) When the chqrge is of criminal breach of trust or dishonest 
misappropriation of money, it is sufficient to specify the gross sum in 
respect of which the offence is committed and the dates between which it 
is committed, provided the time between the firs{ and the last date 
does not exce^ one year (a. 222). 

(8) Particulars of Ae manner in which the offence was committed 
if the accused has not sufficient notice otherwise (s. 2^3). 

Effect of errors. — No error or omission in stating the offence or 
particulars is regarded as material unless the accused is misled by it and 
it has occasioned a failure of iustice (s. 225). If any appellate Court or 
the High Court is of opinion that any person convicted ox an offence was 
misled in his defnice (1) by the ab^nce of a charge, or (2) by an error 
in the chaige, it directs a new trial. If no valid charge could be preferred 
against the accused, in respect of the facts proved, it quashes the convic- 
tion (s. 3!&2). * • • 

Commitment without a charge or Imperfect charge or 
alterhtlon In a charge. — ^If thdre is commitment without a charge or 
with an imperfect or erroneous charge, the Court or^the Clerk of the 
Crown (in the case of a High Court) may firame, add .to, •or alter the « 
xharge (s. 226). Any Court may alter or add to any charge atnny time 
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before (1) judgment is pronounced, or (2) the verdict of the jury is 
retoxnra or the opinions of the assessors are expressed (a. 237). Jater 
alteration or addition the trial may proceed if the accused or the pro- 
secutor is not likely to be prejudiceo (a. 328). If the new, altated or 
added diat^ is such that me accused or the prosecution is likely to be 
prejudiced if the trial proceeded immediately, the Court may oheet a 
new trial or acyoum it (a. 229). If the offence in sndi diaige requires 
previous* sanction, the case is not proceeded with until the sanction is 
obtained (a. 330). If a charge is altered or added after the commence- 
ment of the trid, the prosecutor and the accused are allowed (1) to recdl 
and examine with reference to such altoration or addition any witnesses 
who^may have been examined,*and (2) to call any further witnesses 
(a. 231). 

Joinder of charftea. — ^For every distinct offence there is a separate 
diarge, and every such charge is trira separately (a. 233). To this the 
following are exceptions : — 

(1) When a poson is accused of more offences than one of the same 
kind committed within one year, in respect of tiie same person or not, he 
may be charged with and tried at one trial for any number of them not 
exceeding tbm (a. 334). 

[Offences are of the same kind when they are punishable with the 
same amount of punishment under the same section of the Penal Code, or 
of any special or local law.] 

(2) If, in one series of acts so connected together as to form the 
same transaction, more offences tlian one are committed by the same 
person, he may 1^ charged with and tried at one trial for every such 
offence. 

(8) If the acts alleged constitute an offence falling within two or 
more definitions of any law, the person accused of them may be chaiged 
with mid tried at one trial for each of such offencts. 

(4) H the acts, of which one or more than one would by itself or 
themselves constitute an offence, constitute when combined a different 
offence, the person dbcused of them may be chaiged with, and tried at 
one trial for, both the categories of offences (s. 235). 

(5) Where h is doubtful what offence has been committed, the 
accused may be charged with all or any of the offences, and any number 
of such charges may be tried at once ; or he may be chaiged in the 
alternative with having committed someone of the offences (a. 336). 

Charge of one offence, conviction of another. — (1) When a 
posoB is chaiged with one offence, and it appears in evidence t^t he has 
committed a different offence, he can be convicted of that offence - 
(e. 237). 

* (2) WhoMi person is chhrged with an offence 
particulars, and some of the particulars constitute a minor offence, he 
may be convicted of such minor offened. 

(8) Wh^ a person is chaiged with an offence and fhets are proved 
erldch reduoent to a minor offence, he may be convicted the minor 
offence. * 
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(4) When a person is chai;g€d with an offence he may be convicted 

of an attempt to commit it (a. 238). ^ ^ 

What persona may be charged jointly^-^The following persons 
may be charged and tried together : — 

(1) persons accused of uie same offence committed in the course of 
the same transaction ; 

(2) persons accused of an offence and persons accused of abetment 

or an attempt to commit it ; » » 

(5) persons accused of more than one offence of the same kind 

committed jointly within twelve months ; , 

(4) persons accused of different offences committed in the course of 

the same transaction ; ^ ^ ^ 

(5) persons accused of thefts extortion, or. criminal misappropria- 
tion, and persons accused of receiving or retaining or assistii^ in the 
disposal or concealment of property obtained in the commission of 
these offences ; 

(6) persons accused of offences under ss. 411 and 414 of the Penal 
Code; 

(7) persons accused of an offence under Chap. XII, Penal Code, 
relating to counterfeit coin, and persons accused of any other offence 
relating to the same coin, or of abetment or attempt to commit such 
offence (s. 239). 

Withdrawal of charges on conviction. — When a conviction takes 
place on one out of several heads of a charge, the complainant, or the 
prosecuting officer may, with the consent of the Court, withdraw the 
remaining chmges, or the Court itself may stay inquiry into such charges. 
Such withdrawal has the effect of an acquittal on such^shargeS, unless the 
conviction be set aside, in which case the Court (subject to the order of 
the Court setting aside the convictiop) may proceed with the inquiry into 
the charges so withdram (s. 240). 

Trial of summons-cases. — ^The following procedure is observed 
by Magistrates in the trial of summons-cases 
CImpterXX. ^ 1241 ):- 

(1) The particulars of the offence with which &e accused is charged 

are stated to him, and he is asked if he has any cause to show why he 
should not be convicted. It is not neces$|Guy to frame a formal ch^e 
(s. 242). • 

(2) If he admits that he has committed the offence his admission 
isrecoided in his own words, and if he shows no sufficient cause he may be 
convicted (a. 243). 

(8) If the accused does not admit, or if the Magistrate does not 
convict, the Magistrate hears (a) the complainant and takes evidence in 
suppor^f tiie prosecution, and (6) the accused and takes pvidence for the 
ddbnee. [If the complaint has been made by a Courtf the Magistrate 
does not hear any other complainant. The Magistrate, on the applica- 
tion of the complainant, may isshe a summons to any witness, and require 
that his expenses may be deposited in Court.]— —(a. ^44). 

(4) K the Magistmte upon taking eviaence and examining thq 
aocuaed finds tiie accused not guilty he records an order of acquittal. 
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(5) If he does not proceed under s. 849 (for severe sentence) or 
s* 562 (to rel^ise on probation forgood conduct) he passes sentence if he 
finds the acdused guiltja (s. 245). [The Sfagistrate may convict the 
accused of the offence proved on facts to have been committed whatever 
may be the complaint (a. 246). ] 

(6) If the complainant does not appear, the Magistrate acquits the 
accused, unless he adjourns the heari^. If the complainant is a public 
servant, and his personal attendance is not required, the Magistrate may 
proceed with the case (a. 247). 

(7) Before a final order is passed, the complainant may withdraw 
the case on satisfying the Magistrate that there are sufficient grounds for 
doing so. The accused is thereupon acquitted (a. 248). 

(8) In a case instituted otherwise than upon complaint, a Presi- 
dencjr Magistrate, first class Magistrate, or any other Magistrate with the 
sanction of the District Majpstrate may stop the proceedings at any stage 
without pronouncing any judgment, and release the accu^ (a. 249). 

Frivolous accusations. — ^If in any case the Magistrate discharges 
or acquits the accused, but is of opinion that the accusation was 7l) 
false, and (2) either frivolous or vexatious, he may, by his order of 
discharge or acquittal, call upon the person, upon whose complaint or 
information the accusation was made 

(a) if present, to show cause why he should not pay compensation 
to the accui^ (or to any of the accused if more than one) ; 

(5) if he is not present, direct the issue of a summons to show cause 
as aforesaid. 

If the Magistrate is satisfied that the accusation was false and either 
I rivolous or vexatious, he may direct compensation not exceeding Rs. 100 
to be pctid by the complainant or informant to the accused or any of them. 
A third class Magistrate can award compensation up to Rs. 50. The 
Magistrate may oMer that in default of payment, such person shall suffer 
simple imprisonment not exceeding tffirty days. Such person is not 
exempted from any civil or criminal liability in respect of the complaint 
or information, provided that any amount paid to the accused is taken 
into account in awarding compensation in a subsequent suit. When the 
order of compensation is made by a third class Magistrate, or when 
compensation exceeding fifty rupees is awarded, the complainant or 
informant may appeal from the order (a. 250). 

Trial of warrant-cases. — The following procedure is observed by 
Chapter XXI. Magistrates in the trial of warrant-cases (s. 251) : — 

(1) The Magistrate hears the complainant and takes evidence in 
soppfirt of the prosecution. [He is not bound to hear any person where 
the complaint is by a Court. The Magistrate summons witnesses.] — r 
<8. 252). 

* (2) AtteP taking evidehce and examining the accused, if he finds 

that no case against the accused has been made out he discharges him. 
He may discharge the accused at any previous stage, after recoding his 
reasons, if the cl^ge is grotmdless (s. 253). 

(8) If he is of opinion that there is ground for presuming that the 
accu^ has committed an offence which he is competent to try and 
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which he could adequately punish, he frames a chaige against the 
accused (a. 254). , 

(4) The chaxpe is read and explained the accused, and he is 
aisiked whetiier he is guilty or has any defence to make. If he pleads 
guilty, ibe Magistrate records the plea, and may convict him (a. 255). 

[If a previous conviction is chafed imder s. 331 (7), and the 
accused does not admit it, the M^istrate may, after he hiu convicted 
the accused, take evidence in respect of it and record his finding 
(s.255A).1 

(5) If the accused refuses to plead, or does not plead, or claims to ' 
be trie^ he is required toustate whemer he wishes to cross-examine any of 
the witnesses for the prosecution. The witnesses named by him are 
recalled for cross-exammation and re-examination. Any other remain- 
ing witnesses for the prosecution are also examined. The accused is 
tiim caUed upon to enter upon his defence and produce his evidence. 
If the accused puts in any written statement, it is filed with the record 
(a. 256). 

(6) If the accused applies for process for compelling the attendance 
of witnesses for giving evidence or production of any document or thing, 
the Magistrate issues the process unless he considers that such applica- 
tion is made for vexation or delay or for defeating the aids of justice. 
Such ground is recorded in writing (a. 257). 

(7) If the Magistrate finds the accused not guilty he records an 

order of acquittal (a. 258). «■ 

(8) If the complunant is absent on the day of hearing, and the 
offence (a) may be compounded, or (b) is not a cognizable offence, the 
Magistrate may, at any time before the charge has beoi ftamed, dis- 
chuge the accused (a. 259). 


Summary triala. — ^The District Magistrate, first class Magistrate 
Cha te inf IT specially empowered 4nd Bendh of first class Magis- 

1* ' * trates specumy empowered may try in a summary 

way the following offences : — 

(1) offences not punishable with death, transportation or imprison- 
ment not exceeding six months, 

(3) ofiSmces relating to weights and measures, 

(8) hurt, • 

(4) theft where the value of property does not exceed Rs. 50, 

(5) dishonest misappropriation of property where its value does 
not exceed Rs. 60, 

(6) receiving or retaining property where its value does not emeed 

Rs. 50, , * 

(7) assisti^ in the concealment or disposal of stolen p r op er ty 
where its value does not exceed Rs. 60, 

(8) "Wiischief, * 

(0) house-trespms, 

(10) insult with intent to prdvoke a breach of |he peace andmiminal , 

intimidation, , 

(11) abetment or attempt to commit any of the fotegaing ofiBenoea, • 

(13) offences under s. 30 of the Cattle l^espass Aat, ISTlf 
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lb » sununary trial if it appears to the lAagistrate that it is undte^ 
able to try th^ case summarily, he recalls witnesses who may have been 
examined and proceeds to hear the case in the ordinary manner 260), 
The Provincial Government may invest a Bench of second or third class 
Magistrates with power to try summarily the following offences under tiie 
Penu Code (1) defiling public water, (2) making atmosphere noxious, 
(8) rash driving or riding, (4) deaUng with fire or cmubustibles or ex- 
plosives so as to endanger human life, (5) negli^^ce to take order with 
animals, (6) public nuisance, (7) sale or possession of obscene books or 
objects, (8) singing obscene son^, (9) causi^ hurt or hurt dn grave pro- 
vocation, (10) act endangering human life or personal safety, (11) 
wrongfully restraining any person, (12) assault, (18) mischief, (14) 
crimi^ trespass, (18) insult to provoke breach of the peaces (10) offences 
against Mumcipal Acts and conservancy clauses of Police Acts which are 
punishable with fine only or with imprisonment not exceeding one 
month, (17) abetment or attempt to commit any of the foregoing 
offences (a. 261). 

The following procedure is followed in summary trials : — 

(1) The piocraure prescribed for summons-cases is followed in^ 
summons-cases, and that prescribed for warrant-cases, in warrant-cases.* 

(2) No sentence of imprisonment exceeding three months is 
passra (a. 262), 

(8) Where no appeal lies,' the Magistrate need not record the evi- 
dence or feame a formal charge; but shaU enter in the prescribed form the 
following particulars (1) the serial number, (2) the date of the offence, 
(8) the date of the report or complaint, (4) the name of the complain- 
ant, (8) thcf name^ parentage and residence of the accused, (6) the 
offence complained of and tlm offence proved and the value of properly 
in cases specified in s. 260, (7) the plea of the accused and his examina- 
tion, (8) tibe finding, and, in the case of a conviction, a brief statement 
of the reasons, (9) the sentence or final order, (10)\he date of the termi- 
nation of the proceedings (a. 263). 

(4) Where an appeal lies, the Magistrate before passing sentence, 
recoiw a judgment ^bodying the substance of the evidence and the 
particulars stated in s. 268 (a. 264). 

(8) The record and judgment are written by the presiding officer 
in Ei^lish or in tkS language of the Court. Any Bench of Magistrates 
may be autiiorized by me Provincial Government to employ an officer 
to prepare the record or judgment, such redord or jud^ent is si|^ed 
by esu^ member of the ^nch. ^e record may be prepared a 
metnbcg of the Bench and signed by all the members. If the Bench 
ffiffer in opinkm, any dissennent member may write a separate judg- 
ment (a. 265). 

. Trials before High CouH. — ^The following procedure is observed 

.. -rvm ™ a brial before the High Court. PHigh Court* 

Xlua. nreans a High Court within the meaning of »• 219 

the Government ^ India Act, 1988, and includes such other Courts 
1 ^ the Provincial Government may declare to be High Courts for the 
purposes ofChapters XVm and XXm.] 
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(1) The trial is by jury (s. 367). []h criminal cases transfened to 

a High Court, the trial may be by jmy (ibid.) J ^ 

(2) At the commencement of the trial the charge is read out and 
explained to the accused, and he is asked whether he is guilty of the 
offence charged, or claims to be tried (s. 271). 

Where there is also a charge relati^ to previous conviction, it is not 
read out cmd the accused is not asked to plead thereto. The prosecution 
does not refer to it, and no evidence is adduced thereon until 

(а) he has been convicted of the subsequent offence, or 

(б) the jury have delivered their verdict (a. 310). Evidence of 
previous conviction may be given if the faqt of such conviction is relevant 
under the Evidence Act (s. 311). c 

(8) If he pleads guilty, the plea is recorded, and he may be con- 
victed (a. 271). 

(4) If he refuses to, or does not, plead, or if he claims to be tried, 
the Court proceeds to choose jurors (a. 272). 

(3) if it appears to the Judge that any charge or portion of it is 
unsustainable, he may make on the charge an entry to that effect 
(a. 273). [Such entry has the effect of staying proceedings so fhr as 
that charge is concerned (ibid.) ] 

(6) The jury consists of nine persons (a. 374). 

(7) Where the accused is (i) a European British subject, or (•«) 
an Inman British subject, a majority of the jury shall, if he before the 
first juror is called and acceptod so requires, consist of, in the first case, 
Europeans or Americans ; and, in the second case, Indians. Where the 
accusra is a European (not a British subject) or an Ammican, the majo- 
rity of the juty slwll consist of Europeans or Americans (84-275). 

(8) The jurors are chosen by lot. [If there is a deficiency of per- 
sons summon^, the jurors may lie chosen from other persons presast in 
Court.] (8. 276). 

(9) The jurors are chosen from the special jury list if 

(а) the accused is charged with having committed an offence 
punishable with death ; or 

(б) the Judge, in any case, so directs (s. 276). 

(10) As each juror is chosen, his name is called aloud and upon his 
appearance the accused or the prosecutor may take objection to him and 
state the grounds. Objection is allowed without grounds to tiie number 
of right on behalf of the Crown and eighi on behalf oftiie aecus^ 
( 8 . 377). Evmy objection is decided by the Court and its decision is 
final ( 8 . 279). 

(11) The jurors, who have been chosen, appoint one of them to be 
foreman. If a majority of them do not a^pee, the Court apbointa a 
foreman (s. 280). (The foreman (a) presides in the debates of toe jury, 
(6) delivers the verdict of the jury, and .(e) asks any kifonnation from 
the Court required by the jurors (ibid.) j 

(12) The jurors are then/wom under the Oaths Act (s. 281). 

(18) The prosecutor then opens his case by reading from the Penal 

Code or other law the description of the offence charged, and stating 
shortly by what evidence he expects to prove the giillt*'<ff the aecusea 
(8. 386). 
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(14) The prosecutor then examines his witnesses (a. 286). 

(1ft) Thf CT a m i n alaoii of the accused before the conunittinj^ 
'Msgistiate is tendoed aftd read as evidence (s. 287). 

( 16 ) The evidence of a witness recorded in the presence of the 
'accused may, if such witness is produced and examined, be treated as 
evidence in the case subject to the provisions of the Evidence Act 
(a. 288). 

( 17 ) * When the examination of the witnesses for the prosecution 
and of me accused is concluded, the accused is asked whether he means 
to adduce evid^ce. If he says that he does not, the prosecutor may 
sum up his case ; and if the Court considers that there is no evidence 
that the accused committed the*offence, the Court may direct the jury 
to return a verdict of not guilty. If tibe accused says that he means to 
adduce evidence, but the Court considers — 

(a) that there is no evidence of his guilt, the Court may direct the 
jury to return a verdict of not guilty ; 

(b) that there is evidence of his guilt (even when he does not mean 
to adduce evidence), the Court calls on the accused to enter on his 
defence (a. 289). 

( 18 ) The accused or his pleader may then open his case stating the 
facts or law on which he intends to rely and making conunents on the 
prosecution evidence (s. 290). 

( 19 ) He may then examine his. witnesses and after their cross- 
examination and re-examination may sum up his case (a. 290). 

[The accused is allowed to examine any witness not previously 
named Ity h^, if such witness is in attendance, but he is not, except as 
provided id ss. 211 and 281 , entitled to have any witness summoned, 
other than the witnesses named in the list delivered to the Magistrate 
(a. 291). ] 

(20) The prosecutor is entitled to reply — * 

(а) if the accused or any of them adduces*oral evidence ; or 

(б) with the permission of the Court 

(t) og a TOint of law, or 

(n) wheirkny document which does not need to be proved 
is produced by any accused after he enters on his 
, defence. The reply is restricted to isonunent on the 
document (a. 292). 

(21 ) The Court then charges the jury, summing up the evidence far 
the prosecution and defence, and laying down the law for the guidance of 
the jury (a. 297). 

( 22 ) The jury may then retire to consider their verdict (a. 300). 

(28) When the jur^ have considered their verdict, the foreman in^ 

forms the Jud^ what their verdict or the verdict of the nutjorityu (a. 301). 
If the jury areeiot unanimotOi, the Judge may require them to'\etire for 
fiirther consideration (a. 302). If six of them are of one opinion the 
fSi»eman,so informs the Judge [a. 305^2) ]. 

(24) The jtyy must return a verdict on att the chargeaon which the 
^aoeused is tried, pnd the Judge may ask them questions to ascertain thdr 
ver^ct. .Such questions and answers are recorded (a. 303). When by 
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accident or mistake a 'wrong verdict is delivoedt the jury may, before or 
iounediately after it is recorded, amend it (a. 304). ^ 

(25) l%e Judge gives judgment according to the ju^s <^iiii(m (a) 

if the are unanimous in their opinion, or (5) wh«i six jurtns are of 

one opinion and the Judge agrees 'with them. The Judge disduirpes tire 
jury if he (a) disagrees 'with the majority, or (5) if there are not six who 
agree in their opinion (s. 305). 

(26) When the jury is discharged the accused is tried by another 

jury unless the Judge considers that he should not be rO'tried, in which 
case he is acquitted (a. 308). <i 

Trial bmore a Court of Session.^ — The following procedure is 
observed — , 

(1) The trial is either by ju^ or with the aid of assessors (a. 368). 
[Whm the accused is charged with several offences of which some are, 
and some are not, triable by juiy, he is tried by jury for those that axe so 
triable, and ly tte Court with jurors as assessors for those that are not 
triable by jury — a. 269.] 

(2) The prosecution is conducted by a Public Prosecutor (a. 370). 

(8) At the commencement of the trial the charge is read out and 

explained to the accused and he is asked whether he is guilty of the 
offence charged, or claims to be tried (a. 271). 

Where there is also a charge relating to apreviousconirictionitisnot 
read out and the accused is not aslced to plead thereto. The prosecution 
does not refer to it, and no eviclence is adduced thereon tmm 

(o) he has be«i con'victed of the subsequent offence, or 

(b) the jury have delivered their verdi^ or the opinions of the 
assessors have been recorded. 

Where the trial is with the aid of assessors the Court may drop the 
charm of p|evious conviction (a. 310). Evidence of previous conviction 
may be given if the fact of such con'viction is relevant imder the Evidence 
Act (a. 311). 

(4) If he pleads guilty, the plea is recorded, and he may be convict* 

ed (a. 371). • 

(5) If he reftises to, or does not, plead, or if he claims to be llried, 
the Court proceeds to choose jurors (a. 272), or, if the trial is to be held 
mfh the aid of assessors, proceeds to choose assessor^. 

(6) The jury consists of such uneven number, not less than five or 

more than nine, as the Provincial Government decides for each district. 
lYhere the accused is charged with an offence punishable 'with death, 
the jury consists of seven or nine persons (a. 274). « 

Where the trtalls with the aid of assessors, not less than three and, 
if practicable^ four, are chosen Atom the persons summoned (a. 384). 

(7) “Where the accused is (a) an European British subject or (5) an 
Indian Brititii subject, a majority of the jury shall, if he before the first 
unor is called and accepted so quires, consist <rf, in the Qrst case, 
Europeans or Ameri<ams ; and, in the second ease^ ^fadians. 'Where 
the accused is an European (nirt British subject) or au American, titef 
majority of the jury shall consist of Europeans or Amoicaiu (s« 37B}. 
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l/Vhete tile trial is -with tiie aid of assessors, all the assessors shall, 
if the accused b^ore the first assessor is chosm so requires, in the ease of 
European Brintii subjects, be persons who are Europeuis or Americans, 
<nr in the case of Indian subjects, be Indians. llVhere the accused is an 
European (not a British subject) or an American, and if he before the 
first assessor is chosen so requires, all the assessors shall be Europeans or 
Americans (p. 284A).< 

(8) jurors are chosen by lot (s. 276). 


(OwViie jurors are chosen from the special jury list where the Pro- 
vindalGovnnment has declared that the trial of certain offmces may be 
by, special jury (a. 276). 

(10) Aseaeh juror is choseiv his name is called aloud, and upon his 
appnuanee the accused or the prosecutor ma^ take objection to hun and 
state the grounds. Every objection is decided by the Court, and its 
dedrion is final (s. 279). 


(11) The jurors who have been chosen appoint one of them to be 
foreman. If a majority of them do not agree, the Court appoints a 
foreman (s. 280). 


(12) The jurors are then sworn under the Oaths Act (s. 281). . 

(18) when the jurors or assessors are chosen, the prosecutor opens 
his case by reading from the Penal Code or other law the description of 
thenflience charged, and stating shortly by what evidence he expects to 
prove the guilt of the accused 286). 


(14) The prosecutor then examineshis witnesses (s. 286). 

(15) The examination of the accused before the committing 
Magistrate is tendered and read as evidence (s. 287). 


(10) The evidence of a witness recorded in the presence of the 
accused may, if such witness is produced and examine^ be treated as 
evidoice in the case subject to the provisions of the Evidence Act 
(a. 288). 

(17) Whoi tile examination of the witnesses for the prosecution 
and of the accused is concluded, the accused is asked whi|th^ he means 
to adduce evidence. If he says that he does not, the prosecutor may sum 
up his case ; and if tiui Court considers that there is no evidence that the 
accused committed the offence, the Court may direct the jury to return a 
verdict of not guilty. If the accused says that he means to adduce 
evidence but the OSurt considers 


(a) that there is no evidence of his guilt, the Court may direct the 
jury to return a vndict of not guilty ; 

(ft) that there is evidence of Iw guilt (even when he does not mean 
to amqce evidence), the Cqurt calls on the accused to wttf on his defence 
(a. 28^ 


(18) The accused or his pleader may then opm his case stating the 
taej/B or law on )^hi«sh*he intoids to rely and mwng commentsf on the 
pioseeutUm evidence (a. 290). 

(10) JSe may then examine his witnesses and after thrir erosa* 
examination and re-examination may sum up his case (a. 290). 

[Tim accqp^^ Is 'allowed to exandne any witness not prevkmsdy 
ifaroed by him, if such witness is in attendance^ but he is noj^ excqtt as 
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pxorided in as. 811 and 281, entitled to have any witaess sununoned, 
other tlum the witnesses named in the list deliy«m to the Mainsttate 
(a. 291) ]. ♦ 

(20) The ptosecutor is mititled to reply — 

(а) if the accused or any of them adduces oral evidoioe, or 

(б) with the permission of the Court 
({) on a point of law, or 

(it) when any document which does not need to be'proved is- 
produced by any auwused after he enters on his d^ence. 

The reply is restricted to comment on the document (8.'292). 

(21) The Court then charges the jury, summing up the evidence for 
the piiosecution and defmice, and laying down ^e ww for the guidance 
of the jury (a. 297). 

'Where the trial is with the aid of assessors the CourtWiay sum up the 
evidmu» for the prosecution and defence and then requires each of the 
assessors to state his opinion orally on all the charges and records such 
opinion. It may ask the assessors such questions as are necessary to 
ascertain their opinion. The questions and answers are recorded. The 
Judge then gives judgment, but he is not bound to conform to the 
opinions of the assessors. If the accused is convicted, the Judge passes 
sentence unless he proceeds under s. 562 (a. 309). 

(22) cases tried by jupr, after the Judge has finished hi? chargt- 
tfae jury may retire to consider thdr verdict (a. 300). 

(23) When the jury have consid^ed their verdict, the foreman in- 
forms the Judge what Iheir verdict or the verdict of themajorety is (a. 301 ). 
If die jury are not unanimous the Judge may require them to retire for 
further consideration (a. 302). 

(24) The jury must return a verdict on all the charges on which tht- 

accused is tried, and the Judge may ask them questions to ascertain their 
verdict. Such questions and answers are recorded (a. 303). When by 
accident or mistake a wrong verdict is delivered, the jury may, before or 
immediately after it is reco:^ed, amend it (a. 304).^ ^ 

(25) The Judge gives judgment according to the verdict of the 
jurors or of a majority of jurors, if he does not dissunee with it. If the 
accused is acquitted, the Judge records judgment of acquittal ; if he is 
convicted, the Judge passes sentence unless he proceeds under s. 562 
(a. 306). 

(26) If the Judge disagrees with the verdict and is of opinion that 
it is necessary for 'the ends of justice to submit the case to the High 
Court, he does so (a. 307). 

Pointa of differenoe batween triid In the Hl^ Court and In 
Court of Seaaion r * 

(1) yw SeMtooB Comt ,luw n6 aaoh 
ppWsr. 


(1) In the High Gooit if it mfpt$n 
to the Judge that a duige is 
nttsust^aabw, he makes an ua U y 
to that effiect and ptooeedfama on 
that chaige am stayed (a. 
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(2) In tbe Hjgh Court tbe Jiiiy oon* 
flfrta of nine peraona (a. 274). 


(8) In the High Court objection to 
a juior is allowed without 
gfoiuidB to the number of ei|^t 
on oehalf of the Crown and ei^t 
<» behalf of the accused (a. 277). 

(4) Id the Hlj^ Court the Judge ia 
bound to give Judgment aoco^- 
iqg to the Jury^a opinion, if tde 
Jury are unanimoua in their 
opinion, or when six jurors are of 
one opinion and the Judge agrees 
with them (a. 305). 

(8) In the High Court the Judge dis- 
charges the Jury if he disagrees 
with the majority or if there are 
not six jurors who agree in opi- 
nion (a. 805). When the jury is 
diachiuged the accused is tried by 
another Jury unless the Judge 
considers that he should not be 
retried in which case he is 
acquitted (s. 308). 


5W 


(2) In the Sessions Court the Jury 
coDBistB of not less than Ove' or 
more fhn.^ nine. In ort p u eg a 
punishable with death the Jury 
consists of seven or nine persona 
<a. 274). 

(8) In the Court of Session grounds 
of objection should be 
tioned. 


(4) In the Sessions Court the Judge 
gives judgment according to the 
verdict of the JurorB or a majo- 
rity of jurom if he does not dk- 
agree with it (s. 306). 


(5) In the Sessions Court if the Judge 
disagrees with the verdict and 
ia of opinion that it is n eo cs s aiV 
for the ends of Justice to submit 
the case to the High Court* he 
does so (s. 307). 


Points of difference between trial by Jury and trial with the 
aid of assessors In a Court of Session — 


(1) The jury eonsists of not less than 
Sve or more than nine. In 
offences ponishalde with death 
the jury consists of seven, and if 
practicable, nine ^amom (s. 274). 

(8) The jurors are chosen by lot 
firom the persom summoned 
(s. 276). ^ 

(8) The Judge sums up the evidence 
for the prosecution and defence 
and lasm down the law for the 
qUdance of the Jury (s. 297). 


(4) The Judge'«^ves Judgment ac- 
oordipg to the verdict of the 
JutoiB or of a majority of Jurors 
If he does not d&agreo with it 

£ 306). If he dSaagrdeswIthIt, 
submlto tile case to the lOi^ 
Court js. 307): 


(1) The assessoTB are three or four 
(s. 284). 


(2) The assessors are selected by 
the Judge firom the persons 
summonea (s. 284). 

(8) The Court may sum up the evi- 
dence for the prosecution an^ 
defence, and Ihm requires each 
of the asMssors to state his 
opinion orally on all charges and 
records such opinion (s. 3%9). 

(4) The Judge is not iMxmd to 
oonfnnn to the <n>inions of tbe 
aaseisora (s. 309). 
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(5) AfifesflOn are adced indivldiuilly 
their c^lnion (s. 309). 


(6) The Judge has to write a judg- 
ment [ (8. 309 (2) ) ]• 

(7) Jt any assessor is prevented 
from attendingp the triaLprooeeds 
with the aid of other assessors. 
If all the assessors are pre- 
vented from attending, then frnly 
a new trial is held (s. 285), 

elands of objection to a juror. — juior^nay be objected to on 
any of the following grounds : — 

( 1 ) presumed or actual partiality in the juror ; 

( 2 ) aliencge, deficient^ in qualification, under twen 1 y*one years of 
age or above six^ years ; 

( 8 ) relin^uislmait of all care of worldly afEairs ; 

( 4 ) holding office in or under the Court ; 

( 0 ) doin^ or entrusted with police duties ; 

( 6 ) conviction of an offSence which, in the opinion of the Court, 
renden him unfit to serve on tte jury : 

(7) inability to understand the language in which the evidence is 
given, or' the language in which ift is interpreted ; 

(8) any other vcircumstance which, in the opinion of the Court, 
renders him improper as a juror (a. 278). 

Juror or uaaeaaor ceasing to attend. — new juror ishdded or a 
new jury is chosen if, before the return of the verdict, any juror is 

( 1 ) prevented ^m attending throughout the trial, or 

( 2 ) absents himsc^ and it is not practicable to enforce his attend- 
ance^ or 

( 8 ) unable to understand the language in which the evidence is 
given or the language in which it is interpreted. The trial commences 
anew in each case (a. 282). * 

. B in the course of a trial with the aid of assessors, at any time before 
the finding, any assessor is ( 1 ) prevented finnn attending tfaioughout the 
trial, or ( 2 ) absents himself, ana it is not practicable to ^force his attend- 
ance, the trial proceeds wilh the aid of the other assessors. If all the 
assessors are prevented from attending or absent themMives, the 
proceedings are stayed and a new trial is hdd with the lud of fresh 
asseMors (a. 285). ■ 4 

Sldcneaa of prisoner. — ^The judge may discharge the jury in such 
case (s. 283). 

JofaTfdal of Europeans and Indians. — ^W^re (l)[ an European 
or Ameticaa is tried jointly with a poison who is not an European or 
Amcaiean, or ( 2 ) an l^ian BritMi subject is tried jointly with f person 
who is not an Imdian, he and such other person may to tried together, 
but if he requires to to tried -stoarately aooording to s. 278 or s. 284A, 
toiSttiedso(s.285A). , * 


(5) Tlie verdict ot the juiy is ex- 
pr es s ed by tbe foreman. In- 
dividual opinions are not taken 
<8. 301). 

(S) Tbe Judge leooids the heads of 
the cbatgB to tbe Jury (s. 367). 

(% A new Juror is added or a new 
Jttiy is idkosen if any juror is 
prevented from attendii^, and the 
trial oommenoes anew (s. 283). 
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Vlew by Jury or assessors. — ^Wben the Court thinks tiutStbejtiiy 
or s a ses Bo ra dioulo view the place where the offence baa bectt conamitteq, 
or any othe^^material place, the Court orders the jury or assessors to bo 
conducted in a body under the care of an officer of the Court to such 
place. No person speaks to or holds any communication with the jury 
or assessors escqpt with the permisdcm of the Court (s. 293). 

Juror or assessor as witness. — ^Ifa jurororassesscHrisperscmaOy 
acquainted with any relevant fact, he must inform the Judges whereupon 
he may be exasnoinM as any other witness (s. 294). 

• Locking up jury. — ^The jui^ may be kept together, under the 
charge of an officer of the Court, if the trial is to last more than a day, 
or the Court may allow them to return to their homes (s. 296). 

DuQr of Judge.-A.It is the duty of the Judge — 

(1) to decide all questions of law as to 
(t) relevai^ of Ihcts ; 

(n) admissibility of evidence ; 

(••«) propriety of questions asked by pa^es ; 

(2) to prevent the production of inadmissible ^dence ; * 

(8) to decide upon the meaning and construction of documents ; 

(4) to decide upon all matters of fact necessary to prove in order to 
enable evidence of particular matters to be given ; 

(5) to decide whether any question,is for himself or for the ju^. 

The Judge may in the course of his summing up express his opinion 

upon any question of fact or of mixedTact and law (s. 298). 

Duty of Ju^. — ^It is the duty of the jury — 

(1) to decide which view of the facts is true and then return the 
verdict acmrdingly ; 

(2) to determine the meaning of all technical terms and words used 
in an unusual sense ; 

(8) to decide edl questions of fact ; ^ 

(4) to decide whether general indefinite expressions (not of legal 
inooMure) do or do not apply to particular cases (a. 299). 

Procedure w^ere Sessions Judge disagrees with verdict. — ^If 
the Judge disagrees with the verdict and is of opinion that it is necessary 
for the ends of justice to submit the case to the High Court, he does so. 
He records the grounds of his opinion, and when the verdict is of acquit- 
tal he states the offence which he considers to have been committed. 
If the accused is fiirther charged under s. 810 , he proceeds to him as 
ifsuch verdict had been of conviction. When the Judge submits a case, 
he does not record judgment of acquittal or of convietum on any of the 
<fiui^ge8, but may mther remand the accused to custody or admit him to 
baiL The High Court may exercise its powers in appeal, and consider 
the en^re evidence and, after givi^ due weight to the opinions of the 
Judge and tli4 jury, acquit or convict the accused, and in th^li^ter can 
|M8S sentence as might have been passed by the Court of Seufiou 

Lin <4 jurors for High Cioart. — ^The High Court may prescribe 
theuumber^fp&sonsforthespedal jury list (s. 312). Hie Cleric of the 
* CtowB bgfino the first day of April in each year preparbfr (a) a list of 

S t « • 
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pesEBOBS liable to serve as common jurors ; and (6) a list of those liable to 
scarve as special jurcnrs. Regard is paid to the property, character, and 
education of such persons. The Provincial Government zday exempt 
any salaried servant of the Crown from serving as a juror (a. 313). 
The prdiminaiy list of the jurors is published m the official Gaaette 
before April 15 in each year. A revisra list is published before May 1. 
Copies of the lists are affixed in the Court>house (a. 314). For each 
sessions the Cledi of the Crown summons a sufficient numbtt of persons 
to serve on special or common juries. No person is so summonra more 
than once in six months unless the number cannot be made up with«mt 
him. If in any sessions the number of persons summoned is not suffl- 
cimt, other posons liable to serve are suipmoned (a. 315). If the High 
Court intends to hold its session at any plaraoutsid^theprendency-town, 
the Court of Session at such place summons a sufficient number of jurors 
from its own list (a. 316). It may, if needful, after communication 
with the C nmnuMidin g Officer, sunmum such number of commissioned 
or non-commissioned officers in His Majesty’s Army or Air Force resident 
within tm miles of the place of sitting as it considers to be necessary to 
make up the jurors (a. 317). Any person who fails to attend, or who 
having attended departs without obtaining the permission of the Judge, 
is deemed guilty of a contempt, and is liable to a fine, and, in default of 
payment of such fine, to imprisonment for six mon^ in the civil jail 
or till the fine is paid. The Court has a discretion to remit any fine or 
imprisonment so imposed (s. 31^. 

List of Jurors and assessors for Court of Session. — All male 
persons between the ages of twenty-one and sixty axe liable to serve as 
jurors or assessors within the district in which th^ resided (s. 319). 
The following persons are exempted from liability to serve as jurors or 
assessors: — 

(1) offiem superior in rank to a District Magistrate ; 

(2) members of ally L^slatuxe in British India; 

(8) salaried Judges ; 

(4) Commissioners and Collectors of Revenue or Customs ; 

(5) TOlice-<ffiicers and posons engaged in Frevintive Service in the 
Customs Department ; 

(6) persons engaged in the collection of the revalue whom the Col- 
lector tbinira fit to exempt ; > * 

(7) persons officiating as priests or ministers of religion ; 

(8) persons in the Army, Navy, or Air Force ; 

(8) surgeons and others who practise the medical profession ; 

(10) legm practitioners ; . ^ . 

(11) Postal and Telegraph employees ; 

(13) petaons exempted from appearance in Court under the Civil 
Pro^uteCode ; • j 

(18) otha persons exempted by the Provincial Government (a. 330f. 

The Sessions Judge and the GoUeetor prepare and make a list of per- 
soikB lialile to serve as jurors or assessors (a. 331). Copies of Aich list 
am stuck up in tbe offi^ of the Collector and in 1 m Court-^uses of the 
IMsfttiwt Mi^iisfaMite and of the District Court and extracts the|efrom in ' 
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seme ooDspieaaaa place in the town near -which the persoos named in the 
e x tracts reaide (a. 323). Alon^ with the copies notices are published 
stating thaV objections to the list -will be heard and detenninM the 
Sesuons Judge and Collector or other officer at the Sessions Court-hoiue 
at a particular time (a. 333). The Sessions Judge and the ColleetiMT 
other officer hear objections and strike out the name of any person not 
suitable to serve m a juror or assessor or who may claim exemption 
under^ 820, and insert the name of any person omitted frtmi such list 
whom they deem qualified. A copy of the revised list is signed by the 
Sessions Judge and the Collector or other officer and sent to the Court of 
Session. Such list is revised every year (a. 324). If in any district a 
spe(^ jury list is to be prepared for the trial of certain offences, tiie 
Sessions Judge and the Collector or other officer prepare a spe(^ list 
containing names of persons selected from the revised list who possess 
superior qualifications in respect of property, character or education 
(a. 335). The Sessions Judge sends, at least seven days before the day 
fixed for holding the sessions, a letter to the District Magistrato 
requesting him to summon not less than double t^ number of jurors or 
assessors required for any such trial. The names are drawn by lot in 
open Court excluding those who ha-ve served -within six months. Where 
the aecusedis anEuropean oranAmerican, as manyEuropeans or Ameri- 
cans as may be required aS jurors or assessors are summoned. H the 
proper number of* Europeans or Americans cannot be obtained, the 
Court may summon any person exempted tmda s. 820 (a. 336). A 
summons to a juror or assessor is in -wri-ting, requiring his attendance 
at a particular time and place (s. 328). A servant of the Crown or 
a rail-wajf servant nuiy be excused if the head of his office represents that 
he cannot serve as juror or assessor without inconvenience to the public 
(s. 339). The Court of Session may excuse any juror or assessor from 
attmdance. At the conclusion of a trial by special jury, the Court may 
direct that such jurors shall not be summonea again for twelve montlu 
(a. 330). The Court keeps a list of jurors or assessors attending each 
session (8. 331). If a juror or assessor fails to attend or departs -without 
permission he is liable to a fine not exceeding Rs. 100. Such fine is levied 
by the District Magistrate by attachment and sale of his movable pro- 
perty. The Court may remit or reduce any fine so imposed. In default 
of recovoiy of tbe fine, he may be imprisoned in the civil jail for fiftem 
days, unless such fine is paid before (s. 332). 

Nolle prosequi. — ^Power of Advocate General to stay pro- 
ceedings. — ^The Advocate General may, before the return of the vmdict 
in a, trial in High Court, inform the Court on behalf of the Crown that 
he will not further prosecute the accused upon the charge, and thereupon 
all proceedings are stayed and he is discharged. Such discharge 
pot amount ^ an acquittakimless the Ju<i^ otherwise directs (s. 3^). 

Hlfih Court sittings. — Every High Court shall hold its sessiott on 
such days as the Chief Justice appoufts (a. 334). The High Court -will 
M>ld its sittings^at such place as the Provincial GOvemment may direct. 
With the ofms^t of such Government it may hold its sittings at any 
place wkhin the loo^ limits of its appellate jurisdiction (i, 335). 
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Geaerol provtolons as to inquiry or trial. — ^Pardon. — 

Cbspter 3EXIV. Pardon may be tendered in two ways — 

1. The District Magistrate, Presidency Ma^strate, Svfb-divisional 
Magistrate or first class Magistrate may, with a view to obtaining the 
evidence of any person supposed to have been directly or indirectly con- 
cerned in or privy to any of the following ofitences, tender a pardon to 
such person on condition of his making a full and true disclosure of the 
circumstances relative to the offence and to every other poson ceiu»m- 
ed as principal or abettor — 

(1) Offence triable exclusively by the High Court or Court* of 
Session; (2) offence punishable with ten years’ imprisonment; (8) 
offence punishable under s. 211, Pmial Code, with seven years’ imprison- 
ment ; (4) offences under ss. 216A, 869, 401, 485 and 477A. 

The power und» this section is exercised — 

(a) where the offence is under tngu iry or trial by the District Magis- 
trate or the Magistrate making the inquiry or holding the trial ; 

(8) where it is under invegti^ation, by the Magistrate having jtuis- 
diction with the sanction of the District Magistrate. 

The Magistrate records his reasons for tendering pardon and furni- 
shes a ocmy to the accused. The person accepting a toader of pardon is 
examined as a witness in the Magistrate’s Court as well as in the Sessions 
Court if the accused is committed to the Sessions.* He is detained in 
custody, if he is not on bail, till tiie tmmination of the trial (a. 337). 

2. The Court to which the commitment is made may, wi& the view 
of obtaining the evidence of any person supposed to have been directly or 
indirectly concerned in, or privy to, any such offence, tender of order the 
committing Magistrate or the District Magistrate to tender a pardon to 
such person on the above condition (a. 338). 

The person to whon) pardon is tendered may be tried for the offence 
in respect of which the pardon was tendered or for any other offence in 
respect of tiie same matter, if the Public Prosecutor cestifim that he lu» 
(a) by wilfully concealing any essential thing, or ^) giving false evi- 
dtence, not complied with the conditions on which the trader wasmadc. 
He is not tried jointly with any other accused and is entitled to plead that 
he has complied with the conditions. The prosecution ^ust then prove 
that such conditions have not been complied wi^. The statraientmade 
by the accused may be given in evidence against him. But prosecution 
for giving false evidence in respect of such statement is not entertained 
without the sanction of the BQgh Court (a. 339). The Court trying such 
person shall (a) in the case of a High Court or Court of Sessiim, before 
the charge is read out and mcplained to the accused, and (8) in the cage of 
a Magistrate, before the evidence of the witnesses for the prosecution is 
taken, odcliic accused whether he pleads tltat he has cmnplied with the 
conditions on which the tender of the pardon was m^e. If accused 
so pleads, the Court records the pka and proceeds with the triah.and (a) 
tlvs jn^, or (8) the Court with ton aid of assessors, or the Mkg[istrate, 

find^fwnether or not the accused has conmlied with the conihtions<ff the , 
pardon. H it is found that he has, the Court acquits h&n (a. 339A.). 
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Defence by pleader. — Any person again^ whom proceedings are 
instituted may of right be defends by a pleader (a. 34v)» 

Accua^ aa witifleaa. — Any person against whom proceedi^n are 
instituted under s. 107 or s. 552» or under Chapters X XI» XU and 
XXXVI may offer himself as a witness (a. 340). 

Accuaed not underatanding proceedlnga. — ^If the accused (not 
insane) cannot be made to tinderstand the proceedings, the Court may 
proceed with the inquiry or trial. In the case of a ^urt other lhan a 
tegh Court, if such inquiry results in a commitment, or, if such trial 
results in a conviction, me proceedings are forwarded to the High Court, 
and the High Court passes thereon such order as it thinks fit (a. 341)* 

Examination of the accOaed. — ^The Court may at any stage of an 
inquiry or trial put questions to the accused to explain any circumstances 
appearing in the evidence against him, and it shall question him generally 
on the case after the witnesses for the prosecution have been examined 
and before he is called on for his defence. No oath is administered to 
him. The accused does not render himself liable to punishment by (a) 
refusing to answer such questions, or {b) giving false answers to them, 
but the Court or jury may draw such inference firom such refusal or 
answers as it thinks just. The answers may be taken into consideration 
in such inquiry or trial, and put in evidence for or against him in any 
other inquiry or trial for any other offence which such answers may tend 
to show he has committed (a. 342). 

Influence to induce disclosure^. — ^No influence by means of any 
promise or threat is used to an accused to induce him to disclose or 
withhold ^ny matter within his knowledge (s. 343). 

Postponement. — ^The Court has power to postpone or adjourn any 
inquiry or trial if it is necessary owing to the absence of a witness or any 
other cause, and may remand the accused if in custody. Every order 
must be in writing (s. 344). 

Remand. — ^l^ere the accused is remanded as above, the pmod of 
remand does not exceed fifteen days at a time. Remand may be made if 
there is evidence to^se a presumption that the accused may have com- 
mitted an offence and it appears that further evidence may be obtained 

(8.344). . 

Compounding of offences. — ^There are certain offences which 
may be compounded by the aggrieved persons (see p. 256) ; there are 
others which cannot be so compounded except with the permission of 
the Court (see p« 257). 

(1 ) When an offence is compoundable, the abetment of or attempt 
to commit such offence is also compoundable. 

(2) Wlien the pmon who can compound the offence is under eigh- 
teen years, or is an idiot or a lunatic, any person competent to contract 
on his behalfSmay, with the permission of the Court, comfibund sucb 
offmee. 

When the accused hasJiieeii (a) committed for trial, or (5) 
convictm and an appeal is pending, no comimition is allowed without 
theJeave of ]he Court (t) to which he is committed, or (it) before which 
the appeal is to'be hei^. 

• ••if 

• • « • 
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(4) The High Ccmrt may allow any person to compound any offence 
whic^ he is competent to compound* 

(5) The composition of an offence has the Effect of Bji acquittal of 
the accused with whom the offence has been compounded (a. 345). 

Transfer of a case by a Magistrate^ — If in the course of an 
inquiry or trial in any dbtrict it apjpears to the Magistrate that tilie case 
should be tried or oommitted for taal by some other Magistrate, he sta^^ 
proceedings, and submits the case to any Magistrate to whom: he is 
subordinate, or such other Magistrate as the Pistrict Bfagistrate directs* 
The Magistrate to whom the case is submitted may, if mnpowered,*try 
the case himself, or refer it to any Magistrate subordinate to him having 
juri8di<^on, or commit the accused for trial (s. 346). 

Commitment when necessary. — (1) If iif any inquiry or trial it 
appears to a Magistrate that the case should be tri^ by the Court of 
Sesaion or High Court, he commits the accused* If such Magistrate is 
not empower^ to commit for trial, he proceeds under s. 846 (s. 347). 

(2) -When a ppson who has bepn convicted of an offence punishable 
under Chapter Xll or XVII, Penal Code, with imprisonment for three 
years or upwards, is again accused of a similar offence, he may be com- 
mitted to the Court of Session or High Court, if the Magistrate before 
whom the case is pending is satisfied that there are sufficient grounds for 
doing so. It may be transferred to a Magistrate invested with powers 
under s. 80* If the Magistrate is competent to try the case and is of 
opinion that he can pass an adequate sentence, he need not commit it 
(8* 348)* 

When a Magistrate cannot pass adequate sentepce.— If a 
second or third class Magistrate is of opinon, after hearing the evidence, 
that the accused is guilty and that he ought to 

(1) receive a punishment {a) different in kind from, or (6) more 
severe than that which )ie can inflict, or 

(2) execute a bond under s. 106, 

he may record his ojiinion and submit the proceedings and forward 
the accused to the District Magistrate or Sub-divi^ional Magistrate to 
whom he is subordinate. If there are more accused than one and the 
Magistrate thinks it necessary to proceed in regard to any of them, then 
all may be forwarded together. The Sfogistr^te to ^hom theproceed- 
ings are submitted may recall and examine any witness who has already 
given evidence, and take further evidence, and pass sentence or ordei\ 
He cannot inflict punishment more severe than he is empowered to 
inffiet under s. 82 and s* 38 (s. 349}* 

Evidence recorded by different Magistrates. — ^When a Magis- 
trate, after hearing recording the whole or any part of the evidence in 
an inquiry or trial, ceases to exercise jurisdiction and is^ succeeded by 
another Magistrate, the latter Magistrate ihay « 

fl) act on the evidence alre^y recorded, or 

12) act on the evidence pArtly recorded by his predeeessor and 
partly by him, or ^ 

(8) re-summon Oxe witnesses and re-commenee thq inquiry or trial. , 
But (1) the accused may demand that the witnesses be re-summoned and 
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Te-heoid ; (2) the H^h Court or the District Magistrate may, whether 
there be an apppil or not, set aside any conviction passed on evidence not 
wholly record^ b3r the Magistrate before whom the conviction was held, 
if the accused hai been materially prejudiced, and order a new trial 
<8. 350). 

Change In Bench. — No order or ju^pooent ofaBendi of Magistrates 
is invalid by reason of change in the constitution of the Benches. 350A). 

Etetdctlon of offenders. — Any poson attending a. Court may be 

(1) detained it for inquiry into or trial of any offence of which it 
can t^e cognisance and whidi, from the evidence, may appear to ^ve 
been conunitted ; and 

(2) proceeded against as tlmugh he had been arrested or summoned. 

If the detention tal^ place in the course of an inquiry under Chap* 

ter XVm, or after a trial has b^un, the proceedings commence afresh 
and the witnesses are re-heard (s. 351). 

Courts to be open. — ^The public genially m^ have access to the 
place in which any Court is held. The presiding Judge or Magistrate 
may order that the public or any parson shall not have access to, of 
remain in, the room or building usM by the Court {s. 352). 

Mode of taking evidence. — ^Evidence taken under Chapters 
vwv xvni, XX, XXI, xxn and XXIII is taken in the 
‘ presence of the accused or his pleader (s. 353). In 
inquiries by or trials (not summary) before (a) a Magistrate (not Presi- 
dency), or (5) a Sessions Judge, the evidbice of witnesses is reccnded as 
ibllows (s. 354) : — 

(I) Siimmons-cases and minor offences. — ^The Magistrate 
makes a monorandum of the substance of the evidence of eadr witness — 

(1) in summons-cases (not tried before a Presidency Magistrate) ; 

(2) in trials by a first or second class Magistrate of the offenc$es 
under the Penal Code relating to (*) weights and ipeasures, (n) hurt, (m) 
theft, dishonest misappropriation, receiving or retaining stolen propoty, 
and assisting in the concsealment or disposal of stolen property, where 
the value of the propgi^ does not exceed Rs. 50, (to) mischief, (o) hous^ 
trespass, (ot‘) insult with intent to provoke breach of the peace, (tni) 
eriminal intimidation, (ottt) abetment or attempt of the forgoing 
offences, (ix) Cattjp Trespass Act, s. 20 ; 

(8) in proceedings under s. 514. 

The memorandum is written and signed by the Magistrate with his 
own hand. If the Magistrate is prevented from making it, he records the 
reason of his inability to do so and causes it to be made from hb dictation 
in Court and signs it (a. 355). 

(II) Warrant-cases. — ^In (1) warrant-cases tried before a 
Magistrate (not Presidency) ; 

. • (2) trial»«efore Courts bf Session ; * 

(8) inquiries under Chapters XII and XVIII ; 

^ gvidoice of each witness is taken down in writing in the language 
of the Court (1) l|y the Magistrate or Judge, or (2) in his presence and 
^rearing and hia personal direction and sup^ntendencse, and is 

signed by Jum. If the evidence is given in English, the Magistrate or 
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Judge may take it do\n^ with his own hand, and, unless the accused 
knows Engludi, an authenticated translation in the language of the 
Court forms part of the record. When the veidenoe given in any 
languarc other than the language of the Court, the Magistrate <a Judge 
may take it down in that language with his own hand, or cause it to be 
taken down in his presence and hearing and under his -direction and 
superintendence^ and an authenticated .translation in the language of 
the Court or English forms part of the record. Where the Ma^strate 
or Judge does not take down in writing the evidence, he himself makes a 
monorandum in writingof the substance of what each witness depMcs, 
and signs it (s. 356). ^e Provincial Government may give directions 
as to the language in which the evidence is to be recorded (s. 357). 
Evidmoe is t&m down in the form of a narrative, but the Court may 
take down any particular question and answer (s. 359). The evidence 
of each witness is read over to him in the presence of the accused or his 
pleader. If the witness denies the correctness of any part of the 
evidme^ the Mapstrate or Judge may correct tiie same, or make a note 
of the objection adding his own remarks. If the witness does not under* 
stand the language in which the evidence is taken down, the evidence is 
interpreted to him (a. 360). When any evidence is given in a language 
not understood by the accused, or when he appears by pleader, not 
understood by his pleader, it is interpreted to the accused or his pleado- 
in open Court in a language understood by him (a. 361). 

(III) Record of evidence in President Magistrate** Court — 
AppeaUble cate *. — ^Ih such cases the Presidency Magistrate takes down 
the evidence with his own hand, or causes it to be takai down in writi^ 
from his dictation in open Court. The evidence is signed by the Magis* 
trate. It is taken down in the form of a narrative, but the Magistrate 
may take down any particular question or ‘answer. The Magistrate 
miwes a memorandum of the substance of the examination of the accused 
and suns it (s. 362)^ <- 

oon-aftpeakMe eeuea . — ^In such cases it is not necessary to record the 
evidrace or fknme a charge (s. 362). 

(IV) Record of evidence In High Gonrt.-£-The High Court by 
general rule prescribes the manner in which evidence is ti£m down in 
cases craning before it (e. 365). 

Demeanour. — The Sessions Judge of Magisflrate records such 
remarks as he thinks material respecting the draneanour of a witness 
whilst under examination (s. 363). 

Examination of accused. — ^When the accused is examined by any 
Court (other than a High Court or the Chief Court of Oudh) tfaa>whole 
of such examinatioi^ including eve^ question and answer, is recorded in 
the language in which he is examined, or in the Court langua^ or in 
English rend sudi record is sho^ or read^to him, or inti^reted to him, 
and be is at liberty to expl^ irar add to his ambers. It is sim^ by 
tile accused uid by-the Magistrate or Judge who certifies und< 7 bis own 
hand that the racamination.was taken in his presence and hearing and 
that the record eraitains a fiiU'and true account of the statement made 
by tiie accused. Where the examination is not recorded ny jbe M^pis* 
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Izate w be lumself makes a memotaadum in mnting and signs it. 
If he is unable to make sudi a memorandum he ipves reasons. [This 
procedure doe^ not apply to trials before Presidency Mhgistrotes] 
[e» 364). 

Judgment. — ^33ie judgment is pronounced (1) in opm Court, <2) in 
XXVI language of me Court, or in some language wldch 

™ the accused or his pleader understutds. The whole 

of the judgment is read out if the Court is requested to do so by the 
prosecution or defence. The accused is, if in custody, brought up, or, 
if not4n custody, is required by the Court to attend to hear judgment. 
But where his personal attendmce has been dispensed with and (1) the 
sentence is of mie only, or (2) he is acquitted, it may be delivered in the 
presoice of his pleader (s. 366). 


Contents of a judgment. — The judgment 

(1) is written in the language of the Court or in English ; 

(2) contains the (mints of determination ; 

(8) contains the decision thereon with reasons ; 

(4) is dated and signed in open Court at the time of pronouncing it f 

^5) specifies the oiFences and the section of law und^ which the 
conviction is made ; 

(6) sp^ifies the sentence of punishment ; 

(7) if it is of acquittal, states the offence of which the accused is 
acquitted and directs that he be set at liberty ; 

(8) states the reasons why death sditence is not passed in the case 
of an offence punishable with death. 


When it^ doubtfiil under which of two sections, or two parts of the 
same section, the offence falls, the Court passes judgment in the alterna- 
tive (s. 367). 


In the case of a sentence of death, the sentence directs that the 
accused be hanged by the neck till he is dead, ^o sentence of trans- 
portation specifies the place to which the convict is to be transported 
(8.363). 


No Court, other than a High Court, alters or reviews its judgment, 
after it is signed, except to correct a clerical error (s. 369). 

Judgment In Jury cases. — ^In trials by jmy the Court of Session 
records the heads of the chsarge, and need not write a judgment (8, 367). 
When the accused is sentenc^ to death, the Judge informs hiii\of the 
period within which he may prefer his appeal (s. 371). 


Pveeidency Magistrate’s judgment. — ^Instead of recording a 
judgment a Presidency Magistrate records the following particulars : — 

(1) serial number of the case ; 

(2) date of the commission of the offence ; 

« (8) name the complainant ; 

(4) name of the accused and his parentage and residmce ; 

(5) offence cmnplained of or proved ; 

i 0) plea of the accused and ms examination ; 

7) flnal^ord^ ; 

8) dgte of inch order ; 
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(9) When tite seatence is of imprisomnent or fine exceeding two 
hundred rupees, or both, a brief statement of the reasons for the 
conviction (a. 370). * f 

Copy of Judgment. — A copy of the judgment or a translation in the 
language of the Court or of the accused is given to him on application free 
of cost without delay, except in summons>cases (a. 371). 


Submlaalon of aentencea for confirmation. — When a sentence 
mrvTT death is passed, the proceedings are submitted to 

^ the High Courts and the sentence is not executed 

unless it is confirmed (a. 374). If the High Court thinks that a Siirthw 
inqui^ should be made, or additional evidence trdcen, it may make 
such inquiry or take evidence or dfirect the Sessions Court to do it. 
This is not done in the presence of jurors or* assessors. The presence 
of the convicted persons may b«t dispensed with unless the High- Court 
directs otherwise (a. 375). 

The High Court may — 

(1) confirm the sentence or pass any other sentence ; [no order of 
confirmation is made until the period allowed for appeal has expired, 
or if there is an appeal, until it is disposed of] ; 

(2) annul the conviction and 

(t) convict the accused of any offence of whidt the Sessions 
Court might have convicted him, or 
(it) order a new ^rial ; 

(8) a^uit the accused. 

i%e confirmation of the sentence or any new order passed by the 
High Court is signed by two Judges (a. 377). When a Bench of Judges 
are ^ually divided in opinion, the case is laid before another Judge and 
the judgment or order follows the opinion of that Judge (a. 378). [Hie 
order of confirmation or any oti^ order is forwarded to the Sessions 
Court (a. 379). 

Submlaalon of proceedings to Maglatratea. — ^Where proceed- 
ings are submitted to a first class Magistrate or a Sub-divisioniu Magis- 
trate under s. 562, such Magistrate may pass subh sentence or order as 
he might have passed or made if the case had originally been heard by 
him. If he thinks farther inquiry or additional evidence necesscuy, 
he may do so himself or direct it to be done (a. 38G). 


Execution. — Sentence of death. — ^The Sessions Court carries into 
— ^ , -v-vvTTw effect the order of confirmation of sentence of death 
^ or any other order passed by the High Court by 

issuing a warrant or taking othCT steps (a. 381). If a woman sgiteno^ 
to death is pregnant, the High Court may order the mcecution of sentence 
to be postpCHiM or it may conunute tlm sentence to transportation for 
life (a. ^3). * • ^ 

Santenoe of tranaportatlon or Impriaonment.— The Court 
passing the sentoice forwards the warranf to tlm jail in .which the 
accused is, or is to be confined, and, if he is not conned, forwards him 
to such jail with the warrant (a. 383). The warrant is ^uocted to tl|e 
jailor (a. 384), and is lodged with him (a. 385), and it may be iasuM . 
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by the Judge or Magistrate who passed the sentence or his successor 
(8. 389). 

Recovery fine. — 4^en a sentmce of fine is infiicted, the (Court 

may issue | 

(a) a warnuit for attachment and sale of movable property of tiie 
offender: 

[if the property is outside the jurisdiction of the Court, the warrant 
may be endorsed by the Pistrict Magistrate or the Chief l^esidenqr 
Magistrate within whose jurisdiction the property is (s. 387) ] ; 

(h) a warrant to the Collector to realize the amount by execution 
according to chril process against both movable and immovable property 
ofthedefouher. , 

^ Hie warrant is deemed to be a decree and the nearest civil Court by 
which a decree for the like amount could be executed is deemed to lie 
the Court which passed the decree. No such warrant is executed by the 
arrest or detention in prison of the offender. 

If the offender has undergone the imprisonment inflicted in default 
of payment of fine, the Court does not issue such warrant unless for- 
special reasons to be recorded in writing it deems it necessary to do so 
(a. 386). 

Suapenaion of aentence of imprlaonment. — ^When an offender 
has been sentenced to fine only and to imprisonment in default of fine, 
and the fine is not paid, the Court may 

(1) order that the foil fine shall m paid within thirty da^ ; or in 
two or three instahnents, the first of which shall be payable within thirty 
days and the others at an interval of not more than thirty days ; 

(2) susfiend the mcecution of sentance of imprisonment and release 

the offender on his executing a bond for his appearance before the Court 
on the date on which the fine or the instalment is to be paid, and if it 
is not paid the Court may direct the sentence of imprisonment to be 
carried into effect (a. 388). * 

Sentence of whipping. — Such sentence is executed at such place 
and time as the Court may direct (a. 390). 

When the accused is sentenc^ to 

(1) whipping only and furnishes bail for his appearapce, or 

(2) whipping in addition to imprisonment, 

the whipping is nol^nflicted until fifteen days from the date of sentoice, 
or, if fin appeal is made within that pmod, until thesentenceisconfirmed. 

The whi|>ping is inflicted in Ihe j^resence of the jailor, unless the 
JudgeorMapstrateordersittobeinf&tedinhisownpresmce. When 
tiie teqn of imprisonment is less than three months, no 8«itenee of 
wUp^i^ in adcution to imprisonment is passed (a. 391).' In the case of 
a perscm over rixteen years of i^, whipping is inflicted with a fight 
xat(an not less ihan half>an*inch in diameter on sudi part ai the person 
as the mpovinciM Government directs. In the case of a pcuson undw 
sixteen ^ears of age it is inflicted according to the directions of the 
Provuu^ Govemmoit. Whiffing does not exceed thirty stripes : in 
the case a persop under sixteen years of i^e, it does not exceed fifteen 
(k. ^3). ft ft Dbt executed ity instalments. The followh^ persons 
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are exempted from su<di punishment — 

fl)' fonales; 

(2) males sentenced to (a) death, or (k) transpertation^ cat (c) 
penal servitude, or (d) imprisonment for more than flvenreais ; 

(8) males over forty-five years of age (a. 393); • 

(4) persons who are not in a fit state of health in the opinion of a 
mediciu i^cear or the Magistrate or other ofiioer who is presort (s. 394). 

Where such punishm^t is not inflicted owing to the state of healA 
of the offender, he is kept in custody till the Court revises the soitoice. 
The (^urt may ronit the sentence, or in lieu of it sentence the offoyler to 
imprisomnort for a term not exceeding twelve months, or to a fine not 
exceeding Ets. 500 in addition to an^ opier punishment to which he may 
have be^ sentenced. Such imprisonment or fine depoids upon the 
competency of the Court (s. 395). 

Smitence on escaped coni4cts. — When sentence is passed on an 
escaped convict, such sentence 

(1) if of death, fine, or whipping, takes effect immediately, 

(2) if of imprisonment, paw s^vitude or transportation, takes 
effect as follows : — 

(a) if the new sentence is severer in kind than the sentoice he was 
underling, it takes effect immediately; 

(b) u the new sentoice is not severe, it takes ^ect after he has 
suffered imprisonmoit, penal servitude or transportation which re- 
mained unejqiired at the time of his escape. 

A sentence of (1) transportation or poial servitude is deemed 
severer than imprisonment; (2) imprismunent with solitary confine- 
ment, severer than imprisonment , only ; (8) rigorous imprisonmait, 
severer than simple imprisonment with or without solitary confine- 
ment (a. 396). 

Sentence on offender already sentenced. — When a person 
undergoing a sentencfe of imprisonment, penal servitude, or transporta- 
tion is sentenced to imprisonment, penal servitude or transportation, 
the latter sentoice commences at the expiration of the forma sentence 
unless the Court directs that the subs^uent sentince runs concuiroitly 
with the previous sentence. But (1) if he is undetming imprisonment, 
and the subsequent sentence is of transportation, we Court may direct 
l^t the latter sentence commences immediately dt at the expixatkm 
of the soitence of imprisonment ; 

(2) if a person imprisoned under an order under s. 128 is soitenoed 
to imprisonment for an offence committed rak» to sudi order, the 
latter oommoicos immediately (a. 397). \Vhen imprismuqpnt in 
default of payment, of fine is annexed to a substantive sentence of 
imprisonment, trans^rtation or penal servitude^ and subsequoitly 
another ^sentence of imprisonment, transportation o^penal servi^ide 
is inflicted, the imprisonment in default of payment of fine is not given 
effsefc to till the fbrther senteiice is undergone (a. 398). 

. . YoiithAil oflmdara. — ^IVlien a person under Mteoi ye£rs Of age 
ia^.senteneed to kqprisomn^t; the Court may diregt Aat instead of 
being imprisoned In a jail he shall be confined to a refitematofy (a. 399^ 
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Retarn of warrant. — When a sentence has been eacecufed, the 
officer executing it returns the warrant tb the Court which issued it 
with an endorsement eartifying the manner in which it has been exe* 
cuted (a. 400^ 

Suapenslon* romlsalon or commutation of sentences. — 
^ , yynf Powers to suspend or remit sentences.— When 
a person has been punished for an offence, the Fro* 
▼ineial CSovemmmt may, with or without conditions, suspend the 
execution of the sentence or remit the whole or any part of tiie punish* 
ment^ When an application is made to the Provmcial Government 
for suspension or remission of a sentence* the Provincial Government 
may require the Judge who coqvicted or confirmed the sentence to 
state his c^inion, witl^ reasons whether the implication should be 
granted or refused and to forward with the opinion a certified copy 
of the record of the trisL If any ccmdition on which a sentmce 
been suspoided or ronitted is not fulfilled, the Provincial Government 
may cancel the suspension or remission, and the person in whose favour 
the suspension at remission was made may be arrested by any police-* 
officer without warrant and ronanded to undergo the unexpiied 
sentmce. 

The above provinons apply to any order passed by a criminal 
Court which (1) restricts the liberty of a person, or (2) imposes any 
liability upon him or his property. They do not affect the right of 
His Majesty or the Central (^vemment to grant pardons, 'r^rieves, 
respites, at remisnons of punishment. Where a ccmditional pardon 
is granted by His Majesty or the Cmtral Gdvemmmt, any condition 
thmby impesed is deemm to have been inmosed by a sentence of a 
competent Court and is enforceable accormngly (a. 401). 

Power to commute punishment. — ^The Provincial Government 
may commute any one of the following sentences to any other men* 
tioned after it — * 

death, transportation, penal servitude, rigorous imprisonmmt 
for a term not exceeding that to which he might have been sentenced, 
simple imprisonment for a like term, fine (s. 402). 

Previous acquittals or convictions. — A person, (1) who has 
wv ^>^ce been tried for an offence, (2) by a competent 
caapter XXX. Courts and (8) convicted or acquitted of such of- 
fence, (4) is not, while such conviction or acquittal remains in force, 
(6) liable to be tried again for the same offence, (6) nor on the same 
fii^ for any other offence for which a different duufgemighthavebeen 
made qpder s. 286, or for which he might have been convicted under 
8. 287. But 

(1) a person acquitted or convicted of any offence may- be tried 
for /my distincl&i^ence for whidh a separate charge might nave been 
made against Shn under s. 285 (I);-' 

(2) A person convicted of an ofEence comtituted Iqr smy set 
caus^ i^Bsequeimes which, togethtf witii such act, constituted a 
different offence mm that for which he was convicted may be tried 
ito sudi o^pu^ it ^ cmtsequences had not hapjpened or' were not- 



544 


THE CBimNAI. raOCBDTJBB dXDE 


known to tfae Court to have happened, when he was convicted ; 

(8) a person aoquitted*^or convict^ of an offence may be tried 
for any other offence if the Court by which bf. was first triM was not 
competent to try the subsequent offence (s. 403). h 

Appeals.^ — No appeal lies from any judgment (order of a cri- 
xxwT Court except as proved for by this Code or 

(.napter ajuu. other law (s. 404). 

Appeal from orders. — (1) Order rejecting application for 
ddivery of property or proceeds of the sale thereof is appealable to 
rile Court to which appeals ordinarily lie (s. 405). r 

(8) Order requiring security for keeping the peace or for good 
bdhaviour is appodable , 

(i) to the High Court, if made by a, Presidency Magistrate ; 
(n) to the Court of Session, if maide by any other Magistrate 
(8. 406.) [The Provincial Grovaiament may not^ that any such app^ 
shall lie to the District Magistrate and not to the Court of Session 
(ibid.)] 

(8) Order reftising to accept or rejecting a surety under s. 182 is 
appodable 

(i) to the High Court, if made by a Preridency Magistrate ; 
(n) to the Court of Session, if made by a District Magistrate ; 
(Hi) to the District Bfagistrate, if made by a subordinate 
Magistrate (s. 406A). 

There are other orders from which an appeal would lie, viz., order 
to pay compensation under s. 260 ; order of forfeiture of bonds und^ 
s. 514 ; order for disposal of prop«ty under s. 517 ; order to pay (sn 
innocent purdiaser of property under s. 510; order foi^disposu of 
property under s. 524 ; and an order passed under s. 562. 


Appeal from sentences.— ^1) Appeal from a smtence passed 
by a second or third class Magistrate lies to the District Magistrate 
(s. 407). [The District Magistrate may direct that appeals may be 
presort^ to a i^st class lutgistrate specially empowered, and may 
transfer appeids to such Magistrate or withdraw them (ibid.)] 

(2) Appeal firom a sentence passed by ah Assistant Judge, a 
District Magistrate, or a first class Magistrate lies to the Court of 
Session. But it will lie to the High (^urt — 

(t) when an Assistant Judge or^a Maguftrate specially em- 
powered under s. 80 passes a sentence of (a) imprisonment exceeding 
four years, or (b) transportation ; 

(u) wh^ a person is convicted by a Magistrate of sedition 

(s. 408). 

(8) Appeal from sentence of Court of Session lies to the High 
Court (s. 410.) 

(4) •App^ from a sentence of imprisonment exceeding six mon^ths 

or firo exceeding Rs. 200, passed by a Presidency Mi^strate, lies to 
the Court (s. 411). « 

(5) Any peiwn convict^ in a Court JSeawions trial may 

appeiu to the High Court — . ^ 

(a) against the conviction on a matter of laV;^ 
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(6) 'with the leave of the appdlate C!ourt» or upon tlw oerti* 
fioate of the Judigo who tried the case tmt it is a fit 
Kcase fi^appSal, against the oon'vietion on a maMer of 
ICaet or oi^ mixed law and &ct or on any ground ulijdt 
Pj^pears to be sufficient to the appdlate Court; 

(s) with flie leave of the appellate Court against sen- 
tence, unless it is a sentence fixed by utw. 

The Frovinciid Government may direct the Public Proaecutor 
to present an appeal fiom any order of acquittal passed in aHIgh Court 
Session, and sura appeal may lie on a matter of fact or of law. 

The appeal -will be heard by a Dmsion Bench composed of not 
kssthaatwo Judges, other than the Judge who held the trim (8.411A). 

(6) An am^ shall lie to His Idajesty in Council ficom any or- 

d» made by a JMvision Court on appeu horn a conviction in the HOij^ 
Court Session (a. 411A). ' 

(7) 1/Vhen more persons than one are convicted in one trial, 
and an appealable sentence has been passed in respect of any of thepi, 
all have a right of appeal (s. 415A). 

Gases in which no appeal lies. — (1) Where the accused pleads 
guilty and has been con'victed by a High Court, Court of Sesmm or 
Presidenq^ Magistrate or first class Magistrate, the appeal lies <hi]^ 
as to the extent or l^pdity of the sentence (s. 412); 

(2) where a Court of Session passes a sentence of imprisonment 
not exceeding one month or a EQgh Court passes a sentence of impri- 
sonment not exceeding six months (s. 413); 

(8) 'Where a High Court passes a sentence of fine not exceeding 
two hundred rupees, or a Court of Session or District Magistrate or 
first class Mawitrate passes a sentence of fine not exceeding Rs. SO 
(•. 413); 

(4) where a sentence of imprisonment is* inflicted in deCsult of 
payment of fine but there is no substantive sentence of Jonprisonment 
(S. 413); 

(5) where in u'summary case the sentence is of fine not exceeding 
Rs. 200 (a. 414). 

[An appeal may be brought against any sentence referred to in 
8. 418 or s. 414P which any punishment is comlnned with any 
other pimishment. S^tence of imprisonment in default of payment 
of fine is not a sentence by which two or morei punishments are com- 
bined (a. 415).] 

Appool from acquittal. — Ihe Provincial Government may" 
direet 'm Public Prosecutor to present an appeal to the Hi|^ Court 
from an order of acquittal (a. 417). 

* Appeal te what mattara admisaiblar— An appeal lies on a 
matter Of fact as wdl as a matter of law. But where the trial tk hy 
jury, i 4 S[>eal Ites on matter of law only. Severity of sentence is deem- 
ed to be a mattey of law. H in the case of a trial by jury, any pcmou 
. is sen t en c ed', to ^eath, any other person convieted in the same trial 
' may ajtyool on a matter of fact as well as a matter of law (a. 418). 
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Petition of appeal. — Appeal 

(1) is made in the form of a petition in writing .; 

(2) is presented by the appdlant or his pleader the appellant 

is in jail the petition is presents to the jailor who formurds it to the 
proper* Court (a. 420) ] ; and f, 

. (8) should be accompanied by a copy of the judgment or order 
appe^ed against* and in juiy trials* by a copy of the heads of the 
charge to the jury (a. 419). v ^ 

^ Powera of appellate Court in diaposlng of appeal.-^l) It 
peruse^ the petition* and if there is no sufficient ground for interfering* 
it ms^y dismiss the appeal summarily. An appeal presented to the 
Court by the appellant or his pleader i^ not so dismissed unless he had 
reasonable opportunity of being heard (a. 42}). 

(2) If the appellate Court does not dismiss the appeal summarily* 
itshallgivenoticetotheappdOant or his pleader* and to &e proper officer 
of Government, of the time and place at which it will be heard (a. 422). 
The appellate Court then sends for the record* and (a) after perusing 
it* and (5) hearing the appellant or his pleader and the Public Pro- 
secutor and the accused (in case of an appeal from acquittal) dismisses 
;the appeal if there is no sufficient ground for intermring. 

(8) It may* in an appeal from an order of acquittal* 

(a) reverse such order* and direct 
(i) further inquiry* or 
{ii) re-trial of ttte accused* or 
{in) commitment for trial* or 
(h) find thei accused guilty and pass sentence on him. 

(4) It may* in an appe^ from conviction* ^ 

(a) reverse the' finding and sentence* and 
({) acquit or discharge the accused* or 

(ii) order him to be re-tried by a Court of competoit 
jurisdiction or committed for trial ; or 

(b) alter the finding* maintaining the sentence ; or 
(e) reduce the sentence ; or 

(d) alter the nature of the sentence but^ot so as to enhance 
the same. 

(5) It may* in an appeal from an order* alter or reverse such 

order. • 

(6) It may knake any amendment or any consequential or inci- 
dent^ order tlmt may be just or proper. 

(7) It may alter or reverse the verdict of a jury if it is of opinion 
that the verdict i» erroneous (a) owing to a misdirection by the 4^udge* 
or (6) to a miisunderstanding^ on the part of the jury of the law as laid 
down by him. Otherwise it does not alter it (a. 423). 

(8) » 4t may* a£Usr recording its reasons* take add]|ional evidex\|Be 
or ^&eeet it to taken by a Ms^trate. The High Court may direct 
tto .Court of Session or a Ifagistrate to take it. [The accused or his 
pleader is present when su^ evidence is taken but not jurors *br asses- 

428)*, Judgmeiit pr order of appellate Co^ is final* except 
(1) .iipder s. 417* when Govenunent chooses to aiqieal floin an atdeaf 
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of aoqtiittal (s. 417), and (2) in cases of revision (Chap. 3CXXIU) 
(«, 430). 

Judgmtot of aft>eUate Court. — ^The rules as to the judgo^ient 
€t a criminaliCourt of original jurisdiction apply to the jui^^ent olF 
an appellate Court other ^an a High Court. But the accused is not 
brought up, or required to attend to hear judgment (a. 424). 

Order of High Court to be certified to lower Court. — The 
High Ceurt certifies its judgment or order to the Court by which tiie 
finding, sentence, or order appeded against, was passed. The certi* 
ficate is sent through the District Magistrate to subordiiuite Magis- 
trates. The Court to which the High Court' certifies its judgment or 
order makes such orders as are copformable to it (s. 425). 

Suapettalpn of aentcttice or arrest of accused pending appeaL 
— ^Pending any appeal by a convicted person, the appellate Court or 
the High Court may, for reasons to be recorded in writing, order that 
the execution of the sentence or order appealed against be subtended 
and, if he is in co nfinem ent, that he be released on bail or on his 
own bond. When a person convicted of a bailable offence is sentenced 
to imprisonment and an appeal lies from that sentence, the Court 
may, on being satisfied that, he intended to appeal, order that he be 
released on bail for a period sufficient to enable him to present the 
appeal and obtain an order of the Appellate Court for his release on 
bail or on his own bond (s. 426). 

When an appeal is presented ftonf jan order of acquittal, the Hi^ 
Court may issue a warrant directing that the accused be arrested and 
brought before it or any subordinate Court and committed to priscm 
pending tlSe appeal (s. 427). 


Difference among Judges. — ^When the Judges composing the 
Court of app^ are equally divided in opinion, the case, with their 
opinions, is laid before another Judge, and sud) Judge, after hearing, 
ddivers his opinion and the judgment or ord« follows such opinion 
(e. 429). 

Abatement of^appeals. — Appeal 

(1) firom acquittal abates on the death of the accused; 

(2) in any other case (except from a sentence of fine) on the 
death of the appellant (s. 431). 


rt. wwTT Reference. — By a Presidency Magistrate. — ^A 
chapter Bjuui. ppegid^ncy Magistrate may 

(1) refer fmr the opinion of the High Court any question of law 


ansmg m a case, 

( 2 ) give judgment in such case subject to the decision of the High 
Court on such rraerence. 


Pending mch decision, he may commit the accused to jail or re- 
lease lum onl^ (s. 432).* 

The Court passes such order as it thinks fit, and sends a 
copy of«it to the Magistrate to dispods of the case confmanably to it 
(a. 433). # 

, . Power Jba .call for record of an inferior Court. — The High 

Courtf e fiewfams Judge, a District Bfi^trate, or any Sub-divisional 
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Magistmte qseciaUy emp o weted, has power — 

. . (1) to call for and examine the record I»ooeeding before 

an imerior crinunal Court, within its or his juriMictum, tar tiie purpose 
of satisiyiim itsdf or himself as to f 

({) the ctnzectness, legality, or propriety, of any finding, 
sentence^ or order ; 

(n) regularity of any proceedings of such Court; 

(2) to direct that the execution of any sentence be sUtyended, 
and the accused, if in ccaifinement, be releamd on bail or on his own 
Ixmd peniffing &e examination of the record. < 

If a Sub*divi8ional Magistiate considers that any finding, sentence 
cm order is illegal or improper or any proceedii^ are irregular, he for- 
wards the record with his remarks to the ]>istriet Bfagistxate (a. 435), 

1/Vhere any proceeding of a Fresidenty Magistrate is callra for by 
the Hi^ Court, the Magistrate may submit a statement of the gromids 
of 1^ dedsion or <nder and any material facts, and the Court oonsiders 
such statement before setting aside his decision or order (a. 441). 

Inguity. — The Hig^ Court or the Sessions Jud^ on examining 
the record, may direct the District Magistrate by himself or any 
subordinate Magistrate to make fiirther inquiry into 

(1) any complaint which has been dismissra because 

(») there was no sufficient ground for proceeding, or 
(ii) no process fees were paid, or 

(2) the case of any persdn accused of an offence who has been 
dischstyed, provided he had an opportunity of showing cause why 
such direction should not be made (a. 436). 

Commitment.^ — ^If, on examining the record, the Semions Judge 
or District Magistrate considers that the case is triable exclusivdy by 
a Court of Session and tiiat an accused has been improperly discharged, 
he may cause the ac^josed to be arrested, and, insteM of directed a 
freidi inquiry order bun to be committed for trial. But (1) the ac- 
cused must be given an opportunity of diowing cause why tee com- 
mitment should not be made ; and (2) if the evidmee shows teat smne 
other offence has been committed, the Judge or Mbqpstrate may direct 
the inferior Court to inquire into such offence (a. 437). 

Report to High Court. — ^The Sessions Ju^^epr District Magis- 
trate may, on examining tee record, rqporkfor the orders of the £^h 
Court the result of such examination, and if he reports that a sentence 
be reversed or altered he may sutyend the sentence and if the accused 
is hi confinement rdease hl^ on bail (a. 438). 

Rovlaloii.— f^Che High Court, in the case of any proceeding (a> 
tee record of white has been callte for, or (6) white has been report 
for ordaif, or te) white otherwise comes to its knowledge may 

(1) earerciae the powers * • « 

(•) of an appe^te Court in dityosi^ of an iqipeal (s. 428), 
(«) of suqpoidiag d sen t ence peudiag an’ appm<.(s. 426), 
(«tt) ot arresting the aocused in an app^ IScom acquittal 
(s. 427). - *. 

(fo) of taking of fiateef evidence (s. 428), 
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(v) of tenderiag paxdon (s. 888), 

(8) enhaaoe the seatence. [H a sentence is passed by a Magis- 
trate not qaedally taUpaweted, the Court does not inflict a greater 
punishment thsn might have been inflicted for such offence by a'Pce- 
sidency Magittrate <a first dass Magistrate.] 

If the Judges composing the Court are equal^ cUvided in ofunion, 
tile case is placed before another Judge, and the jud^n^^it or order 
follows 4iis opinion. 

The accused is given an opportunity of being heard pauonaUy at 
fay pleader in his d«ence. He is also entitled to show cause against 
his conviction. 

The High Court is not autiiori^ed to convert a finding of acquittal 
into one of conviction. 

If an appeal lies, but no appeal is brought, proceedings by way of 
revision are not entertained at the instance of the party who could 
have appealed (a. 439). 

No party hM a right to be heard dther posonally or by pleader 
before a Court exercising powers of revision. But the Court rqay 
hear any party (a. 440). 

When a case is revised by the High Court, it certifies its dednon 
or order to the Court which recorded the finding, sentence or order, 
and the Court makes orders conformably to' it (a. 442). 

Special proceedings. — Gases In which Evropean and Indian 
British subjects are concerned. — Ih the bourse of a trial outside 
YWTtT ^ presiden<w-town, of an offence punishable with 
cnapterjuauii. imprisonment, if the accused claims before 
(i) fie is committed for trial under s. 218, or 
(it) he is asked to show cause imder s. 242, or 
(«t^ he alters on his defence under s. 2A6, 
that tiie case be tried under the provisions of this Chapter, the 
Magistrate, after making inqu^ and allowing *the accused to adduce 
evidence in support of his daim, if satisfied 

(1) that the qpmphtinant and the accused or any of them axe 
respectively European and Indian British subjects or Indian and 
European British subjects, or 

m that in view of the connection with the case of both an Euro- 
pean British subject and an Indian British subject, 

it is expedient for the ends of justice that the case should be 
tried under this Chapter, records a finding that the case ought to be 
tried under this Charter, or, if he is not so satisfied, records a finding 
that it is not such a case. 

H he rejects the claim, an appeal lies to the Sessions Judges whose 
dedrion is finaL Xfo stays the proceedings until the period ^qied 
ia,over, or un|il the app^ is decided (a. 443). * 

* Complainant * means 

(1) any person making a complaint, or 

in rela^ to any case of which cognizance is talmn under 
^cl. (3) of 8. lac^/ub-section (i), any person who has given infonnatiem 
* rdtiting tp toe dommission of the oltoce within the meaiting of s. 184» 
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A Public Prosecutor, a public servant, a member, €>fBcer, or servant 
of any local authorily,. a railway servan^ and an officer or servant 
of any company or association to which this sectftin is made applicable, 
is not deemed to be a complainant by reason of the fact that^he has 
made a complaint. Similarly, a police-officer making aj report under 
s. 178 is not deemed to be a complainant (a. 444).^ 

Summons-case. — ^Where a case to be tried under this Chapter 
is a summons-case, tiie Magistrate directs that the case be referred to 
a Bench of two Magistrates and sends a copy of the order to the 
Pistrict Magistrate who provides for the constitution of a Bench of 
two Magistrates of the first class, of whom one is an European and 
the other an Indian. ^ • 

If the Bench Magistrates differ in opinion^ the case with their 
opinions is laid before &e Sessions Judge, who may examine any party 
or witness and may take further evidence, and pass judgment, sentence 
or order. 

A person convicted by a Bench has the same right of appeal as 
if he h^ been convicted by a first class Magistrate. A person con- 
victed by a Sessions Judge has the same right of appeal to the High 
Court as if he had been convicted at a trial held by the Sessions Judge. 

If it is impracticable to constitute a Bench, the District Magistrate 
transfers the case to such other district as the High Court may direct. 

The Provincial Gov^nmen^ may by notification direct that all 
summons-cases shall be tried as warrant-cases in accordance with the 
provisions laid down for the trial of warrant-cases (a. 445). 

Warrant-case. — ^When a case to be tried under this Cfeuipter is a 
warrant-case, the Magistrate, if he does not discharge the accused 
under s. 209, or s. 258, commits the case for trial to the Court of Session. 
When the accused is so committed, the Court proceeds to try the case, 
and the provisions of s^ 275 and of Chapter XXIII apply. But whei^c; 
the trial before the Court of Session would be with the aid of assessors, 
and the accused requires to be tried in accordance with s. 284A, the 
trial is held with the aid of assessors, all of whom are, in the case of 
Europim British subjects, Europeans or Americans, and, in the case 
of Indian British subjects, Indians (s. 446). 

Information to the accused. — If at any stage of an inquir^'^ 
or trial it appears to the Magistrate that the case is such as ought to 
be tried rinder this Chapter, he must inform the accused of his 
under this Chapter (s. 447). 

Appeal. — An appeal may lie to the High Court on a matter of 
fact as well as on a matter of ^w, where 

(1) a ease is tried by jury in a High Court or Court of Session 

under thupChapter ; or • « « 

(2) a case which would otherwise have been tried under this 

Chapter is committed to or transferred to the High Court and^is tried 
by jury in the High Court ; or . # , ^ 

(8) ^ a case is tried by jury in the High Court anq the High Court ^ 
grants leave to appeal on the ground that the case wou^ jf it liSid * 
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been tried outside a preridenc^town, have been triable under the 
provirions of this Chapter. 

The Tkovlhicial fiovemment may direct the PubHc Prosecutor 
to present'aii appeal to the High Court ftbm an origin^ order of ac> 
<]uittal passea by the High Court in any such trial. 

An appeal to the High Court consisting of more *hAn one Judge 
is heard by taro Judges (8. 449). 

Lunatics. — When a Magistrate holding an inquiry or trial beeves 
AttntevXXXTV accused is of unsound mind and incapable 

*”* of making his defence, he 

(1) inquires into the fact of such unsormdness, 

(2) * causes such person to bcf exa^ned by a Civil Surgeon or a 
medic^ office, 

(8) examines \he Civil Surgeon or medical officer as a witness, 

and 

(4) reduces the examination to writing. 

Pending such examination and inquiry, tire Magistrate may <feal 
with the accused in accordance with s. 466. If he is of opinion l^t 
the accused is of unsound mind and incapable of making his defame, 
he records a finding to that effect and postpones farther proceeding 

(s* 464). 

If a person committed before a Court of Session or a High Court 
appears to be of unsound mind and incapable of making his defence, 
the jury or the Court with the aid of assessors try the fact of such 
unsoun^ess and incapacity, and if the jury pr the Court is satisfied, 
the Judge*records a finding to that effect and postpones further pro- 
ceedings, and the jury is discharged (8. 465). 

When an accused is found to be of unsound mind, the Court may 
release him (whether the offence is bailable or not) on sufficient security 
beingtgiven that he shall be .taken care of and prevorted from dcnng 
injury to himself or to oUier persons, and for ms appearance b^ore 
the Court when required. If the case is one in which bail should not 
be taken, or if sufficient security is not given, the Court orders the 
aomised to be detained in safe custody, and reports to the Provincial 
Government. No order for the detention of toe accused in a lunatic 
asylum is made dtherwise than the rules made under the Indian Lunacy 
Act, 1812 (8. 466). 

Ihe Court may resume the inquiry or trial (a. 467) and if it con- 
sidors him capable of making his defence, the inqiiiry or trial proceeds. 
If it eonsidets him to be incapable of making his defence, it acts undqr 
s. 464, 465, or 466 (s. 468). 

If the accused appears to be of sound mind at the tone of inquiry 
or trial, but tfce Magistrate Is satisfied from the evidence that he oma^ 
niitted aet wlidto would be an offence if he had been of sound ffifad 
and th%|t he was by reason of unsoundness of mind incapable of know- 
ing the nature of the act*or that it was wremg or contrary to law, the 
M &rih trate Brocks with the case. If commitment to-Court of Session 
or High Court Is necessary, he may do so (s, 469). 
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HVhea a person is acquitted on the |pwund that when he oomnutted 
the frffenoe he was reason of unsounitness of mind incapable of know* 
ing the nature of tlm cuit or that it was wnmg ot contrary to law, the 
fintfing states speoifloally whether he committed tilie art or not (a. 
470). If the finding states that he has cmnmitted the art^tdiich would 
have constituted an offence but for the incapacity found, the Court 
brdera such petson to be detained in safe custody, and zqwrts to the 
Pkovincial Government. No order for tiie detention of tiie accused 
in a lunatic asylum is made otherwise than under the Lunacy Act, 
1910 (a. 471). 

If the LiBpector'>C>eneral of Prisons or any two viators of a lunatic 
aqrlum certify that the person detainee^ under s. 406 (either a jail 
or hnatic asylum) is capable of making his drt'emee, he is taken before 
the Court and dealt with under s. 408 (a. 473). ^ H the Lutpeetor- 
Geneial or visitors certify that he may be reteasM without danger 
of his doing injury to hin^lf or other person, the Provincial Goevetn- 
ment may order him to be released or detained in custodjr or transfer* 
red to a public lunatic a^lum (if not already sent). If it orden the 
accused to be transferred to an asylum, it may appoint a Commissimi 
of a judicial and two medical officers to make an inquiry into his state 
ot mind and report to the Provincial Government wmeh may order 
his rdease or detention (a. 474). 

When any rdative or friend of a person detained under s. 400 or 
471 applies for his delivery, the Provincial Government may ordrt 
lum to be ddivered after taking security that the person delivered is 
' il) properly taken care of and prevented from doing injury to 
himself or to any other person, and * 

(2) produced for the inspection of an officer of Govemmuit at 
suih time and place as Government directs, and 

(8) if he is detained under s. 4'00, he is produced when required 
before the Court. . * « 


Jt the inspecting officer certifies that such person is caiwlfie of 
making his daence^ the Court calls upon the rdative or firiaad to 
produce him before it and proceeds under s. 408*(s. 475). 

Ofluioes affecting adminlatratloii of Justice. — Offences under 
_ , -snrvv •• — (*) WhiMi a civil, revenue or criminal Court 

uwpser ajufc. . ^ opinion that in the interest of justicean inquiry 

should be made into an offence referred to in s. 195 (1) (i) or (e) which 
appears to have been committed in a proceeding in such Cou^ 

(1) it may, after preliminary inquiry, record a finding to that 

effhet; • 

(2) it may make a complaint in writing signed by the preaMfing 

officer of the Court ; if the uiurt is a ]ffigh Court, ^ omnidaint is 
s^ned by an officer impointed by it ; • i « 

(8) it forwards the complamt to a first class Magistrate (or Pie* 
ndei^ Magistrate) having jorhdiction ; . 

W. it may take sufficient semirily fov tbe ^apDeaxanoe of tiie 
aeeused before the Magistiate; t ^ 

(5) if the ofliBnoe is non^hailablea it majpi smdt the aiy u se d in^ 
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(•), it may Imid over, any persoa to give evidnme bdbrtt' tbe 
M a gW aate.* The Bfafistrate ^p ro weds as if the comida^t 'in» made 
viM» a. SOO.. If an appeal is pending against the dednon arrived at 
in the judicial proceeding out of whicn im matter haa arisen, he may 
adjoimi the hearing till ^ appeal is decided (a. 476). 

Ihe Court to which a civil, zevmue or criminal Court is inriKwdinate 
may complain if the subordinate Court has not (1) made a oon^aint 
under s.' 476, or (2) rejected an application for me malrfng of sudi 
eoB^daint (a. 476A). 

Anypmson 

(1) , <m whose application amy^dvil, revenue or criminal Court has 
refiisM to make a complaint under s. 476 or s. 476A, or 
' (2) against whom such a complaint has hem made, 

may a|»peal to a superior Coi^ and such Court may, after notice 
to the part^ (•) direct the withdrawal of the complaint, or (••) make 
the ocHuplaint (a. 476B). 

_ (8) ' Power to commit. — When an offence under s. 195 (2) (i) or 
(e) is committed bdiore any dvil or revenue Court or brou|mt under 
its notice in the course of a judicial proceeding and the case is triable 
exdudvdy by the High Court or Court of Mssion, such Court may 
itself complete tire inquiry and commit or hold to bail the accused to 
take his trial before the Qgh Court or Court of Session. It may 
exerdse all the powers of a Magistrate (s. 478). 

When such commitment is made, it sends the charge with the 
order of commitment and the record to the Magistrate authoria^ to 
commit fof trial and he brings the case before the High Court or Court 
of Se8si<ni (a. 479). 

(4) Contempt cases. — ^When an offence of 
* (•) intentional omission to produce a docummt (s. 175 ) ; 

(H) refusal to take an oath (s. 178) ; * 

(iU) refiisal to answer a question (s. 179) ; 

(iv) reftisal to sign a statonent (s. 180) ; 

(o) intentiomB insult or interruption in a judicial proceeding 
<s. 228)? , 

is committed in the view or presence of a dvil, criminal ot revmue 
Court, the Courtenay (1) cause tne offender to be detained in custody, 
and (2) befSnre rising tue cognisance of the offence and smtenoe him 
to flm not exceedmg Rs. 200, and, in default, to sim^e inq>risonmait 
up, to one month (s. 480). 

Court records the foots constituting the offmce, the finding, 
and smtmoe. In the case of an offmce under s. 228, Pmal Cod^ 
the record must show, 

* (1) the (ature and stage of the judicial proceeding iir whkh the 

Court, was dtting, and 

' (2), tiw nature of the interraptian or insult (a. 481). 
if the Como thinic8*(a) that the person oommitting any of the. 
, offimoea mfiyie^to in a. shvuld be unpristmed, or (5) m fineeawaad- 
mg Bs. 800 should be impoand upon him, or (e) the case should not 
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be disposed of under s. 480, It may, (1) after reocnding the fheto and 
the statenmit of the accused, (3) forward the case tp a lfa|patrate 
having jurisdiction to try it, (8) require# securify for tiie appeanowe 
of the accused before l^e Magistrate, or (4) if security is not given, 
forward him in custody to the Magistrate (a. 482). Tlfc Court may 
(1) discharge the offotder, or (2) remit the punishmmt, on his submu* 
skm to its order or requisition, or on apology being made to its satis- 
faction (a. 484). * 

Reteanl to anawer or produce documaiit.-^lf a witness or 
person called to produce a document or thing refuses (1) to answer 
questions put to him, or (2) to produce any document or thing in his 
possesrion or powor, and does not offer any reasonable excuse for such 
refusal, the Court may, for reasons to be recorded in writing, sentence 
him to simple imprisonment, or commit him to tiie custody <ff an officer 
of the Court for a t«m not exceeding seven days, imless in the mean- 
time he consents to answer or to produce the document or thing. If 
he persists in his refosal, he may be dealt with under s. 480, or s. 482, 
and in the case of a High Court he is guilty of a contempt (a. 485). 

Appaala from convictions. — person sentmeed by a Court 
under s. 480 or 485 may appeal to the Court to which decrees or orders 
of such Court are api^alable. 

Appeal from a Pt^idency Small Cause Court lies to the High Court. 
Appeal ftom a Court of Small Causes lies to the Court of Sesskm. 
Appeal from a Registrar oir Sub-Registrar, if he is a Judge of a 
civil Court, lies to the Court to which his decrees are appe^dable : if he 
is a Judge, then to the District Judge or to the High Court in 
pxe^ency towns (a. 486). * 

Jurisdiction to try offences under a. 195. — ^Except as provided 
in ss. 480 and 485, no Judge of a cximinal Court or Magistrate, other 
than a High Court Judge, tries any person for an offence referred to ' 
in s. 195, when it is committed before him or in contempt of his autho- 
rity, or is brought under his notice in the course of a judicial proceeding 
(a. 487). ^ 

Maintenance. — ^If a person having sufficient means n^lects or 
rv. ,,,..,TrTnrFT Kfoses to maintain ms (1) wife, or (2) legitimateor 
’ ill^timate child tmable to maint^ itsdf, hemay, 
upon proof of nq^lect or refusal, be orderechby a District Magistrate, 
Ihieaidency Magistrate^ Sub-divisional Magistrare, or first class Magis- 
trate, to make a monthly allowance for the nuuntenance of hia wife 
or child, at a rate not exceed!^ Rs. 100. It is payable ffom ffie date 
of (1) tile order, ,or (2) iqiplication for maintenance (a. 488).*inie 
Sfogjstrate may notake alteration in the allowance if the circumstances 
of the posem xeemving it change, provided the montiily rate of Rs. 106 
is not exceeded (a. 489). * c • 

EnforcemOnt of order. — ^If the person ordered fails, without suffi- 
cient cause, to comply with theforder, the llfogistrate may, for every 
breach of the order, (1) issue a warrant for levying the imount due as u 
it was fine (i»ovid^ tiie apfdication is made within o^ y^ ftom . 
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date wUdi it is payable), and (2) sentence him, for any 'i^moimt’ 
'“?I^jd, to mpiisonment up to one month. M he offers to his 

“Wife if flhe lives with Mm , but she refuses to do so, the Magistrate may 
consider the grounds of refusal and, if they are just, make an order 
giving maintoiance. ' 

A wife is not entitled to receive an allowance from her husband and 
the Magistrate may cancel the order, if 

(!)• she lives in adultery, or 

(2) she refuses to live with her husband without sufficient cause, 

* " 

(8) they are living separately by mutual consent. 

All evidence is taken in the presence of the husband or father or his 
pleader, and is recorded as in suihmons-cases. If he wilfully avoids 
service or neglects to attend the Court, the Magistrate may hear 
determine the case ex parte. An ex parte order may be set aside, for 
good cause, if an application is made within three months from its date. 

Froceedinj^ may be taken in the district in which the person(l) 
resides, or (2) is, or (8) where he last resided with his wife or the mother 
of the illegitimate child (s. 488). * 

A copy of the order of maintenance is given without payment to 
the person in whose favour it is made, and it may enforced by any 
Magistrate in any place where the person against whom it is made 
may be (s. 490.) 

Chapter XXXVIL W**®ction8 of the nature of habeas corpus. — 
^y Hi^h Court may direct that 

(1) a person within the limits of its appellate criminal jurisdiction 
be brought before it to be dealt with according to law ; 

(2) a person illegally or improperly detained in public or private 
custody within such limits be set at liberty; 

(®). * prisoner detained in any jail, within such limits, be brought 
before it to be examined as a witness ; * 

(4) a prisonc^ detained as above be brought before a Court-martial 
or any Comnussionm, for trial or for examination as a witness; 

(5) a prisoner within such limits be removed from one custody to 
another for trial ; 

(6) the bod]^ of a defendant within such limits be brought in on 
the Sheriff’s return of eepi corpus to a writ of attachment (s. 491). 

The High Court may exercise the above powers in the case of any 
Kuropean British subject at such places, outside the limits of*its appellate 
^criminal jurisdiction, as the Central Government may direct (4. 491 A). 

PART IX. 

SuPPLmCRNTARY PROVISIONS. 

Pi^bllc Prosecutors. — The Provincial Government may appoint a 
Chanicr Pioseeutor. Where no such officer is 

* ^ 4 ’ pointed the District Magistraie, or the Sub-divisSonal 

Magistrate, may appoint any person, not being an officer of police below 



986 


TXtB CIBIlIlKAIf mXSBDOBE COO^ 


» cortain lanl^ to be Publie PzoseeutoT (e. 492)* He may afqpear and 
idead witiwot a -arxitteik authority befoie any Court, and if any private 
XienmiinatraotB a {deader, auch pleader acts underiiudireetiona (a. 493). 

Any Magistrate may permit the proseeution to be oonduoted Iqr 
any person other than a poliee-offioer briow a rank inesfribed by the 
novmeial Government. No person other than the Advocate General, 
Stiuiding Counari, Government Solidtor, Publie Prosecutor, m other 
officer empoarered by the ProTineial Government, shall be entitled to 
conduct prosecutiott ‘without such permission. An officer of pcdice 
'wfao has part in the investigation is not permitted to ccmduct 

the prosecutian (a. 495). 

l^thdrawal from pro8ecatiQn.-^Any Public Prosecutor may 
'wite the consent of the Court'- • 

(1) in jury-cases before the verdict is returned, and 

(3) in otnsr cases before tiie ju^ment is pronounced, 

withdraw from the prosecution of any person either generally or in 

respe c t of ai^ offence, and upon such ‘withdrawal, — 

(a) if it is made briore a charge has been framed the accused is 
dismatBed in reqaect of such offence ; 

(5) if it is noade after a charge has been framed, or'when no riisige 
is required, he is acquitted in respect of such offence (a. 494). 

Bail. — Bailable offence. — When a person accused of a bailable 

„ offence is arrested or detained ‘without warrant by 

' an officer in charge of a priioe-station or a{q>earsor 
is brought befine a Court, and is prepared to give bail, he is released 
onbaiL But surii. officer or Court may discharge him on his executing 
a bond for hu appearance (a. 496). 

Non-ballable offence.-^l) When a person accused of a non- 
liailable offence is arrested or detained without warrant by an officer 
in cteog^ of a police station, or appears or is brought before a Court, 
he may, after recording the reasons in writing, be mleased on bail, but 
he is not so released if thme are reasonable srounds for believing that 
he has been guilty of an offence punishable with death or tranqphitotfani 
for life. But the Court may direct that (1) any person under sixteen 
years of ag^ (2) any woman, or (8) any sick or inhnn person accused of 
surii an offence be released on 1^. * 

(2) If it appears to the officer or Court at any stage of in‘vestiga- 
tkm or trial that thoe are not reasonable grounds fbr bdieving that the 
acc u se d has committed a non-liailable offence but there are suffirient ^ 
grounds fbrftirther inquiry, tiie accused is released <m bail, after record- 
ing the teascms in writing, or on the execution of a bond for his iqi> 
pearance. 

(8) J^alter tiie conclnsion of a trial and before Judj^ment is delir 
veied, the Court is of opinion that there are reasonable grounds tax 
believing that the accused is nobgrilty, it releases the acwbed the . 
execution by him of a’bond for his appearance to hear judgment (h. 497). 

Amoont. — The amount of a bond is fixed ‘with dge mgaisd to the . 
ritcnmstanees of the ease and is not to be excessN'e (s.' dW).. 
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Pow«r ol Hlgli Court or Court of Sosolon.— The Court or 

Court of Sesnou may, urhether there be an a^ieal cm oouvietum or not, 
direct that any persdb be admitted to bail, or that the bail be reduced 
(o. 493). 

Bond crfnccuaed and aurotleo,— Before any peracm is released on 
bail m rdeawd on his own bond, a bond for such sum of mon^ aa*tli» 
pohoeHoflicer or Court thinks auffident is executed by him, and wlma 
he is released on bail, by one <» more smeties conditioned that he attends 
at a particular tune and place. The bcmd binds him to appear befiore 
tfap BSgh Court or Court of Session (a. 499). • 

As soon as the bcmd is executed the person is rdeased, and if be is 
in jaih.the Court directs the jailor to release him (a. 500). 

If throus^ mistfk^ frau^ of otherwise, insufficient sureties have 
been aooepted» or if they become insuffidmit afterwards, the Court may 
issue a warrant of arrest directing that the person released on bail be 
broui^t before it and may order him to find sufficient sureties, and, if 
he fails to do so, may commit him to jail (8.‘S01). 

Diacharge. — Any surety may apply to a Ma^trate to discharge 
the bcmd, either wholly or so far as it r^tes to him. Hie Magistxilte 
thereupon issues a warrant of arrest direcsting that the perscm so released 
be iMEOught before him. On the appearaac» of such person, he drects 
the bond to be dischamed wholly or so far as it relates to the appHoant, 
and calls upon him to find other sureties, and, if he fails to do so, ocrna* 
mits hhn to custody (a. 502). • 

Gommiaslon for examination of witnaaaea.^ — Whmi it appears 
^ to a Presidency Magistrate, Pistrict Ifagmrat^ 

Court of Sesnon, or the High Court, that (1) the 
examination of -a witness is necessary for the ends of justicse, but (2) 
his attendance csannot be prcxnired without an amount of (•) delay, 
(«•) ccqiense, or (iii) inoonvmiience, whicdi would be unreasonably the 
Court may j[8) dispense with sucdi attendance,* and (4) issue a cxHumis- 
won to a District or first class Magistrate, within whose jurisdicticm he 
resides, to take his cnridenice. If me witness resides in an Lidian State 
the oommission nfity be issued to the Political Agent for sucdi State 
and when the witness resides in a tribal area it may be issued to the 
Distriet Magistrate of that area. Such ofiKcer may delegate hu powers 
and duties undef the cxmimission to a subordinate cdfioer having powers 
similaT to -a first class Mt^pstrate in British Bi£a. Where the ccmi!* 
miarion is far examination of a witness residiw in an Indian Staty 
tbe Fditieal Agent shall forward it for e»euticm to the State Coi^ 
nwipiiimd ^ the Crown Repxeaentative within whose jurisdiction 
the witness resides. 

Tbe Magistrate or off ioer (a) proceeds to the place where the witness 
iy CHT (5) soigpions the witness bmore him and takes downJiis evidmoe 
as in watMaboasea (y 503). 

uritness is within the jurisdicticm of a Presidency IfiagiitaBta, 
tbe eortimissioiy may betdirecM to him and he may oon^^ tiae aM«y 
dance of and epuimSae the witneay If the oominission b issued to the 
Chief VftaAsmey Hagiatxaiy he may ddegatc his powam and duties 
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.iuid» the commission to a Presidency Magistrate (a. 504). 

Parties may examine witness. — ^The pi^es to the j^rooeedi^ ia 
which a commission is issued may forward any inISurrogatories in writing 
which are rdevant to the issue, and except where me commission is 
sent.to a Court in an.Indian State, the fiftagistrate or offusto executing 
the commission examines the witness upon such interrogatories. Where 
the commission is smt to a Court, any such party may appear in 
person or by pleader and may examine, cross^xamine, and re-enamine 
the witness except in a case wh«re the commission is sent to a Court 
in an hidian State (s. 505). • 

Powers of subordinate Magistrates to issue commission. — ^If 
a Magistrate other than a Presidency Magistrate or District Magistrate 
isofopinionthstaoommission for the examination^of a witness ought to 
be issued, he applies to the District Magistrate, and the District Magis> 
trate nuty either issue a commission or reject the application (s. 506). 

Return of commission. — After any commission has bem executed, 
it is returned, with the deposition of the witness, to the Court issuing 
it; and the commission, the return and the deposition are open to 
ihq>ection of the parties, and may, subject to all just exceptions; be 
reaid in evidoice in the case by either party. The deposition, if it satasfi- 
fies the conditions prescribed by s. 88, Evidence Ae^ may be received 
in evidence at any subsequent stage of the case before another Court 
(s. 507). , 

Where commission is issued*the inquiry or trial may be adjourned 
till the commission is executed and returned (a. 508). 


Special rules of evidence. — 1. Deposition of a mescal wit- 
^ , ness. — ^The deposition of a Civil Surgeon or medical 

^ witness, (a) taken and attested by a Magistrate in 

the presence of the accused, or (b) taki^ on commission, may be given 
in evidoice in any inquiry or proceeding, although the deponent is not 
caUed as a witness. The Court may, if it thinks, fit, summon and 
examine the dqxment (s. 509). 

2. Report of a Chemical Examiner. — ^Th^ report of any Che- 
mical 'Examiner or Assistant Examiner to Government, upon any 
matter or thing submitted to him for examination or analysis, may be 
used as evidence in any inquiry or proceeding (s. 510^. 

3. Previous conviction or acquittal— A previous conviction 
or acquittal may be proved 

(1) by an extract certified under the hand of the ofllcer havmg 
the custo^ of the records of the Court in which such convicticm or 
acqidttal took place to be a copy of the sentence or order ; or * 


(2) in case of a conviction^ 
If) -by a 


certificate signed by the oGQcer in charge of the jail in 
udiieK the 'punishment was inflict^ or * * • 

(n) by production of the warrant of commitment under whidr the 
punishment was suffered. * , 

Evidence as to the identity of the accused with the berscm oonvioted 
or se^tted is essential in etvety case (s. 511). « , ^ , 

-4. Evidence where wccueed has abscondeiL-^M ant aoensed 
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ll«s absconded, and there is no immediate prospect ctf arresting him. 
the Court competent to try or commit fin trial may eixaittine the pro* 
secution witnesses and record thdr dep^tions. Such dq;Mi»tion may, 
on the arrest of the accused, be given in evidence against him ifi any 
trial, if the deponent is (1) dead, or (2) incapable of giving evidmce, 
or (8) his atttedance cannot be procurra without an amount o£ dday, 
•expense or inconvenience which would be unreasonable (a. 512). 

5.* Evidence wiiere offender to nnknowm. — ^If an offence puni- 
diable with death or transportation has been conunitted by smne un* 
knpwn person, the High Court may direct a first class Hagis^te to hold 
an inquiry and examine any witnesses who can give evidence concerning 
iheoffepee. Any d^msition so takep may be given in evidence against 
anjr person who is accused of the o^ence, if the deponent is (1) dead, or 
(8) incapable of giving evidence ox (8) beyond the limits of British India 
(a. 612). 


Provisiona aa to bonds. — ^When a person is required to execute 
Chanter wT.fT ^ bond he may, except in the case of a bond for 

^ good behaviour, be permitted to deposit a sum af 


mon^ in Government promissory notes to such amount as the Court 
or officer may fix in lieu of mcecuting the bond (a. 513). 

Forfeiture of bond. — ^When it is proved to the satisnmtion of the 
Court that the bond has been forfeited, the Court records the grounds of 
such proof and may call upon any person bound to pay the penalty 
thereof or to show cause why it should not be paid. If suifieiait 
cause is not shown and the penalty is not paid, the Court may recover 
it by issuing a warrant for the attachment and sale of the movable 


properly df such person or his estate if he be dead. The warrant may 
be executed withm the jurisdiction of the Court which issued it ; and 
it authorizes the attachment and sale of moveable property of such 
person outside such jurisdiction when endorsed by the District Magis- 
trate or Chief Presidency Magistrate within whAse jurisdiction the pro- 
perty is found.- If the penalty is not paid and cannot be recovomd, 
such person is liable to imprisonment in the civil jul for a term extend- 
ing to six months. * If a surety dies before the bond is forfdted, his 
estate is discharged firom all liability (s. 514). If he becomes insolvent 
or dies, or when the bond is forfeit^ the Court may order the pe^n 
&<mi whom secufity was demanded to fiimish fresh secnirity, anoU if it 
is not furnished, the Court may proceed as if tiiere had bi^ d^utt 


m o^iuying with the ongmal orda (a. 514A). Whoi a mmor is 
requited to execute a bon^ the Court may accept, in lieu thereof, 
a executed by a surety or sureties (a. 514B). ^ 

_Ordeir8 passed by a Magistrate pother thai^ Presidency Magistr^ 
Magistr 


le to the District Magistrate. 


nr District Magistrate) are appealable to the District Magistrate. He 
jagay also revise them (a. 615). « 

The.Hi|^ Court or Court of Session may direct any Magiatratq.to 
levy the amount due on a bond to appear oefore such Court (a. 51b). 


ipoaa 


Bdiag trial. — ^When any property (a) regudiito 
ieh an oflimoe appears to have beefi'ooirunittecb 
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or (5) which appeaxs to have been used for the c ommisMo n of any d- 
fenoe, is pioduoM before a criminal Court, the Court may make order 
tar its mtstody, pendhig the conclusion of the inquiry or trial, and if it 
is subject to speray or natural decay, may order it to be sold or dimo^ 
of (a. 516A). After the conclusion of the inquiry or trial, the Oobrt 
may make an order fcnr the disposal by destruction, donflscathm, Or 
ddnr^ to any person of any property' or document produced beliriie 
it or in its custo^ or regarding which any offence appears to have been 
committed or wmeh has been used for uie commission of any ofSmoe. 
The order is not, except where the property is live stock or subjee||: to 
speedy and natural decay, carried out for <me month, <» if an afqieal 
is presented, till it has beoi disposed The Court may driver the 
property to any person claiming pdssession on h^s executing a bond to 
restore the propoty to the Coiurt if the order is modified <a set aside 
on anpeaL (s. 617). The Court may direct the property to be ddi- 
vered to the District Magistrate or Suhdivisional Magistrate who deals 
with it as if it had been seised by the poHee (a. 518). 

Payment to an Innocent purchaser. — When a person is wnvict- 
ed of theft or receiving stolen property, and any other parson has bou^ft 
the stolen property firom him without knowing that it was stolen, and 
any money hiw on his arrest been taken out of the possession of the 
convicted person, the Court may order that out of such money a sum 
not exceeding the price paid by the purchaser be delivered to him 
(a. 519). * 

Destruction of objectionable matter.^ — ^The Court may order the 
destruction of (1) all copies of the thing in respect of which conviction 
is made under ss. 292 , 298 , 501 , and 502 , Penal Code, or ( 2 ) food, drink, 
or drug in respect of whii^ conviction is made under s. 272 , 278 , 274 , 
or 275 , Penal Code (a. 521). 

Restoration of possession of Immovable property.^ — When a 
person is convicted of 4n offence attended by criminal force or criminal 
intimidatMm, and any person has been cuspossessed of immoveable 
property by such criminal force or crimincu intimidation, the Court 
may, smhin one month fimn the date of the conviction, order the penm 
diqpomessed to be restored to possession. Such onfor does not prqu- 
dice any right or interest to or in such immoveable property which a 
person may establirii in a diril suit. The order may be made by a 
Court d afqieal, confirmation, referencs^ or revision ([js. 522). 

Seisurs of property by police. — Seizure by a 'pdioe^lfioer of 
prop er ty (a) taken under s. 51, or (5) suspected to have been stiden, or 
(e) found under sutyieious dreumstanc^ b rqwrted to a Mi^giptxate 
'uho orders (a) its disposal, or (6) its delhn^ to the person entitied, or 
(e) respeetii^; Hs safe eust^y and production. M me persoai entitled 
is known, ^he Ifog^stmte may order the*pteperty to m ddiveted 
him cm sudi cmdlticms as the Magistrate thinks fit. If he is unknown, 
the Ifogistrate detains it and usues a prodamation qiedtying the artieiss 
and re qm r i ng any persem hsviug a dana theseto, to 4Ppsar bc&M him 
and estabUsh his oudm udtkln 8K-monllis.(s. 528). ' 1^ no perspn csta* , 
htidies hb claim withiBrix months^ and if the person in triuhepoasertlpn ^ 
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sudi piopcacty was found is unable to dum that it was Iqgidly aemiiied 
by bun the pioperty Temains at the disposal of Government, aw may 
be sold under ute orders of the Presidency Mafistrate, JMsmct A^igu> 
irate, SubnlUvisional Magistrate, or first class Magistrate specialty em- 
powered (a. 1^24). Hie M^strate may direct it to be sofal- if — 

(1) the person enUtled to possession is unknown or absent; 

(2) the property is subject to speedy and natural decay; or 

Iflf its me would be for the benefit of the owner ; or 

(4) its value is less than Rs. 10 (a. 525). 


Tk’anafer of criminal cases. — ^Whenever it appears to the l^h 
cha tMrXI.1V Court (1) on the report of the lower Court, or 

on the spplicadon of a party interested, or (8) on 
its own initiative that 


(«) a fair and impartial inquiry or trial cannot be had in any crimi- 
nal Court, or 

(A) some question of law of unusual difficulty is likely to arise, or 

(e) a view of the place in or near which any offence has been oonv 
mitt^ may be required for satisfactory inquiry or trial, or 

(d) an order under this section will tend to the general convenience 
of the parties or witnesses, or 

(e) such an order is exp^ient for the ends of justice, or is required 
by any provision of this Code; 

it may ordo’ that — * ' 

(•) any offence be inquired into or tried by any Court not empower- 
ed under ss. 177 to 184, but in other respects competent to inquire into 

• or try such offence ; 

(«») any particular case or appeal be transferred from a criminal 
(k>urt to any other criminal Court of equal or superior jurisdiction ; 

(«>•) any particular case or appeal be transferred to and tried b^re 
itsdf ; or * 

. (fo) an accused person be committed for trial to itself or to aCourt 
of SMriem. 

When the Court withdraws for trial before itself any case 

ftom any Court other than the Court of a Presidoicy Bfogistrate, it ob- 
serves, exomt as provided in s. 287, the same procedure wMch that 
Court (Would hav^observed if the case had not been so withdrawn. 

The ai^lication to tiie High Court for the exercise of this power 
is made by motion, which is, excqpt when' the applicant is the Advocate 
GenmU, siqipoited by affidavit or affirmation. 

When an accused makes an application, the il^h Cout may direct 
him tb-mceeute a bond, oemditionM that he will, if so ordered, pay aw 
amount by way of costs to the person opposing the applicathm. Bte 
must give to ^ Public ProMeutor notice m wming ^ qMdiaatian,. 
together witii 4 copy of the grounds on which it is made ; ana no cmfer 
is made on the merits of the application unless at least twmity-f^ 
hows have elapsed between tiie rahrilH| of such notice and hmring 
of the a^licatidh. * ^ 

• ^ Wlnm the gpidiqathm is dismissed, the Htyh Court may, if it is of 
o]^tioii tiHKt tiieaj^Ucation was frivolous Or vexatious, (nc^» the a]^|[di- 
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taint to pay by way of costs to any person wbo has opposed the applica- 
tion any expenses reasonably incurred by him. 

in the course of any inquiry or trial, or b^oxe tiie oommoioe- 
ment of the hearing of uiy appeal, uie Public Prosecutor, the complain- 
ant or the accused notifies to the Court his intention to make an appli- 
cation of transfer, the Court adjourns the case dr postpones the appeal 
for s rciasonable time for the application to be made and an (»der to be 
obtained thereon. But a Court of Session is not required to adjourn a 
trial if it is of opinion that the applicant has had a reasonable <mpor- 
tunity of making it and has failed without sufficient cause to take advan- 
tage of it (a. 526). 

Transfer of military cases.-— Where a person subject, to the 
Naval Bisdpline Act, or the Army Act, or the Air Force Act, is accused 
of an offence under s. 41, proviso (a), of the Army Act, the Advocate 
Gaieral, if instructed by competent authority, applies to the High 
Court for the ccmunittal or transfer of the case to the BQgh Court, 
ami the High Court passes such orders and tries the case by jury 
(a. 526A). 

Power of Provincial Government as regards transfer.^ — The 
novindsl Government may, by notification, direct the transfer of a 
esse or appeal : — 

(1) frmn one High Court to another, or 

(2) ftom a crimiiM Court subordinate to a High Court, to another 
erimin^ Court of equal or supetior jurisdiction subordinate to another 
Wigh Court 

wh^ such transfer will promote the ends of justice, or tend to Ihe 
general convenience of parties or witnesses. [Provide that no case 
or appeal shall be transferred to a High Court or other Court in another 
Ftovmce without the consent of the Provincial Government of the 
Province]. The Court to which such case or appeal is transf(»red deals 
with it as if it has be6n originally instituted in, or presented to, such 
Court ^s« 527). 


Power of Sessions Judge and Magistrates. — A Sessions Judge 
nuty withdraw a case from, or recall a case whidh he has made ovfsr 
tov any Assistant Sessions Judge. 

A Chief Presideicy Magistrate, District Magistrate, or Sub-divi- 
gipwAl Maipstrate may withi&w a case frcHiii or rec£l a case whi<di he 
l»a« lUade over to, a Magistrate subordinate to him, and may inquire 
into or try sudi case himself, or xeter it for inquiry or trial to any other 
oomnetent. Magistrate. 

Ptovincial Government may authoriae the District Magi|jrate 
tet withdthw from a subordinate M^strate any class of cas^ 

Ajsy M^sfrate may, after recording his reasons, recall a case nuuie 
o^.bvhiih, toider s. 192 , sub-section ( 2 )^ to any other Magistrate, apd 
fry it (** ^2^)* 

^l^lonsAutncy provlaioiil rdatingjta, Eiiroppan nnd Indian 
aulilacta. — ^Where, in a case in whidh the ajtove pzovtuons' do 
' - - — apply* any person ejums tc^be dcatt a^thas, 

XUVA. European px an Indian Biftti^ tnobje*^ op wffete 
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any peESon claims to, be dealt -with as an Euxopean or an Amerioan, be 
must state the grounds of such claim to a Bfi^istiatewiKtinquBOs into 
the truth of <such stAtement and allows hun a reasonable time within 
which to prove it> and then decides whether he is or is not an European 
Britidi subj^ or an Indian Britidi subject, or an Euxopean or an 
' American. When such daim is rejected by the Magistrate and the 
person is committed for trial before uie C!ouxt of-Sessimi, and he repeats 
the claim, the Court after fbrther inquiry decides the cldm. Whm the 
Court rejects the claim, the decwion forms a ground of appeal fnnn the 
seiitence or order passed (a. 528A). 

If such person (1) does not claim to be dealt with as such by the 
Magistrate fai^re whom he ia tried or by wlunn he is committed; or 

(2) if such claiiii is rejected by the committing Magistrate, uid is 
not repeated bdSrae the Court to which he is committ^ 

he is held to have relinquished such rmht and cannot assert it in 
any subsequent stage of the case (a. 52SB). 

It a person, not being an European British subject, is dealt with as 
an European British subject, or, not being an Indian British subjed, 
is dealt with as im Indian British subject, or, not being an European 
or an American, is dealt with as an European or an American, and he 
does not object, the inquuy, commitment, trial, or sentence is npt 
irrvalid (a. 528C). 

Irregular proceedinga. — Irre^^rltiea which do not vitiate 
CluniterXl.V proceedinga. — If a Magistrate not empowered to 

* do any of the following things, erroneously in good 
faitik does jt, his proceedings are not set aside : — 

(1) issues a search-warrant imder s. 98; 

(8) orders, under s. 153, the police to investigate an offence ; 

(8) holds an inquest under s. 176 ; 

j4) issues process, under s. 186, for the aig>rehension of a person 
withm the local limits of his jurisdiction- who has committed an offence 
outside sueh limits; 

(8) takes oognigance of an offence under s. 190, sub-section (/}, 
clause (a) or clause (b ) ; 

(6) transfers a case rmder s. 192 ; 

(7) tenders % pardon under s. 887 or s. 888 ; > 

(8) selb propCTty under s. 524 or s. 525 ; or 

(9) withdraws a case and tries it himself under s. 528 (a. 529). 

Irregularitiea which vitiate proceedings. — If a Magistrate, not 

bidi^ empowered, does any of the following things, lus proceedings ate 
vidd.i»— 

(1) attaches and sells property under s. 88 ; 

{9} issu^ a seardr^warrant for a letter, pared or otim tiling in 
the Post or a telcgradi in the Telegraph Department*; ^ 

. (8) demands securily to keqfi the pe^ ; 

W demands security for goM bdkaviour^i 

(5) disduu^es a pexton lawfolly bound to' be of good bdiavioiir ^ 


(ft) b{pnd to keep the peace ; 

(77 makes an oraer under s. 188 as to a local nuisance ; 
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(8) piohiUts, under s. 148, the repetition or continuance of d 

public nuisance; ^ 

(9) issues an ordtr under s. 144 ; 

(10) makes an order under Chapter XII; 

(11) takes cognisance, under s. 190, sub-section (i),^ clause (e), of 
an offence ; 

(12) passes a sentence, under s. 849, on proceedings recorded by 

another Magistrate ; * 

(18) csiSs, under s. 485, for ptoceedmgs ; 

(14) makes an order for maintenance; 

(15) revises, under s. 515, an order passed under s. 514 ; 

(IB) tries an offender ; . * , 

' (17) tries an offender summarily; or ' 

(18) decides an appeal (a. 530). 

Proceedings In wrong Court. — ^Proceedings of a criminal Court 
hre not set aside merely on the ground that th^ took place in a wrong 
place, unless such iertor has occasioned a failure of justice (a. 531). 

Irregular commitments. — ^If a Magistrate purporting to exercise 
powers, which are not so conferred, commits an accum for trial before 
a Court of Session or High Court, such Court ma)r acc^t the commit- 
ment ff it condders that the accused has not been injurm thereby, un- 
less b^ore commitment objection was made on behalf of the accused 
or prosecution to the jurisdictien of the Magistrate. If it considers 
that i&e accused was injured, or objection was made, it quashes the 
commitment and directs fresh inquiry by a competent Magistrate 
(a. 532). 

Non-compUsuice with the provisions of s. 164 or 364. — ^If any 
Court, before whidi a confession or other statmnent of an accused is 
tendered in evidence, finds that any provisions of these sections have not 
been complied wilh by the Maj^trate reeor^ng the statement, it shall 
take evidence that such person duly made the statement ; and, notwith- 
standing s. 91 of the Evidence Act, sudi statement is admitted if the 
error 1^ not injured the accused as to his defmee <fn the merits. This 
secti<m applies to Courts of appeal, reference and revinon (s. 533). 

Omission to give Information. — An omission to inform under 
s. 447 any person of his rights under Chapter XXXItl does not affect 
the validity of any proceemng (s. 534). 

OmissiOB. to frame charge. — ^No finding or sentence is invalid 
merdy on the ground that no diaxge was framed, unless in the opinion 
of the Court of appeal or revision, a fiulure of justice has been occansned. 
If there is a failure of justice, the Court orders that a duurge be framed,, 
and that Uw'trial be recommenced from the point immedigtdy after the 
fraamv of^the (diaiige (s. 535). * a • 

Wtoag trial by Jury or anwasors. — ^If an offence triaiUe with the 
aid of assessors is tried by a jury,*ibe trial is not invalid on ttiat ground. 
S&$MIAriy, if an dffence triable jury is triei^with tiia^aid ot as s ess o rs , 
thetrial is not invalid, unlefsolqectien is taken before BM^QMirtreeo^ t 
its findBng (a. 536). 
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Fiadlng or aentence when error or omission in dtsrgOir—No 
finding, smtence or order |msed by a oomiieteiit Court is reversed or 
altered under Chapftr X3CVX1 or cm appeal or vevidon cm aebount of 

(1) any error, omission or irregularity' inthe oompbunt, sununons, 
warrant, charge, prodamstion, ju^ment, etc. ; or 

(8) the hmission to revise any list of jurors or assessors ; or 

(8) any misdirecstion in any charge to the jury; 

unless such error, omission, or irregularity has occasioned a failure 
of justice. In determining this the Court sees whether the objecticm 
could and diould have been raised at an earlier stage in the proceedings 
(s. 537). 

Distress. — No attachment is unlawfiil, and any person making 
it is not a trespasser on account *of any defect or want of form in the 
summons, conviction, -writ or attachment or other proceedings (8.538). 

Mlscellaneons. — ^Affidavits. — Affidavits and affirmations to be 
used before High Court may be sworn brfOTe (1) the 

^ ’ Clerk of the Cro'wn or Commissioner ; (8) Judge or 

Commissioner for taking oaths in any Court of Record in British Iraia; 
(8) Commissioner to administer oaths in England or Ireland or any 
Magistrate authopzed to take affidavits in Scotland (s. 539). 

When allegations are inade against a public servant in any apphea- 
tion to the Court, the applicant may support it by affidavit, and the 
Court may order evidence to be givm relating to the facts stated therein. 
The Court may order scandalous and^relevant mattmr to be struck out 
(8. 539A). 

Locid inspection. — A Judge or Magistrate may, after notice to the 
parties, -^^t and inspect any place in which an offence is committed, or 
any place which it is necessary to 'view for appreciating the evidence 
given. 

He must without delay record a memorandum of any relevant facts 
observed at such inspection. Such memorandum forms part of the re- 
cord, and its copy is fhmished free of cost to the Public Prosecutor, 
complainant, or t^ accused if he desires. 

Where ihe trim is by jury or with the aid of assessoi-s, the J udge ffi>es 
not, make inspection unless with jurors or assessors (s. 539B). 

Power to ^gEamlne witness. — ^An^ Coiurt may smnmon any person 
as a witness, or examine any person in attendeuice, or recall and re- 
examine any person if his evidence appears to it essential to the just 
decision of the case (s. 540). 

Illness of some of the accused. — ^Where there are more accused 
than on^ and one or more of them is or are incapable of mnaining before 
the Court, the Judge or Magistrate may, if such accused is rei»esented 
by a pleade^ dispmse with his attendance and proceed 'with the trial, 
«ad may at any subsequent stage direct hispexaonalattendaime. Ifthe 
accused is not rq>resented by a pleader, or if the Judge or MagMsate 
owsi^fss his personal attendance necessary, he may, aftev reomding 
reasims, either Adjourn nuch trial or order mat such aoevum be tried 

^^^**RsmoVid' to . — The Provincial Government has liower to direct 
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in what place a pmon is to be k^t in imprisonment or eustoity. If a 
person l^ble to be imprisoned or committed to custody is in conmiemoit 
ni a <dvil jail, the Court ordering the imprisonmeiit or committal may 
direct that he be removed to a criminal jail. After his rdease from tlm 
. <nimi^ jail he is sent back to the civil jail unless— 

^t) ttoee ytan have elapsed since he vma removed to the erimm^ 
jail, in which case he is deemed to have been discharged fimm the <nvil 
jail? or « 

(u) the Court which ordered his imprisonment in the civil jail has 
certified to tiie jailor that he is entitled to be discharged (a. 541). • 
Prisoner as a witness. — A Presidency Magistrate, desiring to 
examine any person confined in a jail, within Im jursidiction, may order 
the jailor to bring him in custody (s. 542). . 

Exprases of a complainant or witness. — A Court may order 
payment, on the part of Gervemment, of the expenses of a oom- 
pliunant or witness (s. 544). 

Expense or compeiuatlon out of line. — When a Court imposes a 
fine or confirms such smtence or a sentence of which fine forms a part, 
it may when passing judgment order the whole or aiqr part of the fine 
to be applied — 

(1) in d^taying expenses properly incurred ih the prosecution ; 

(2) in paymmt of ccnnpensation for any loss or injury caused by 
the offence, when compensation is recoverable in a civil suit ; 

(8) whm a person is convictra of theft, criminal misappropriation, 
criminal breach of trust, or cheating, or having dishonestly received or 
retained, or having voluntarily assisted in disposing of stol^ property 
knowing or having reason to bweve the same to be stolen, in compmsat- . 

^ ing any Dona fide purchaser of such property for the loss if such preperty 
is restored to the person entitled thereto. 

No such payment i| made, in a case subject to appeal, until the 
period of appeal has elapsed, or if an appeal is presented, tUl it is de- 
cided <s. 545). 

At the time of awarding compensation in a stj)t>sequent civil suit 
relating to the same matter, the Court takes into account any sum paid 
as compensation by a criminal Court (s. 546). 

Recoupment of fees In non«cognlZE)>le case^. — any com- 
plaint of a non-cognizable ofiTenoe, the Court, if it convicts tiie accused, 
may, in addition to the penalty imposed upon him, order him to pay to 
oomplainaiit — * 

(1) the fee paid on the petition of complaint, or for the examination 
of the cmuplainiui^ arul * 

(8) any fees p^ by the complainant for serving processes on his 
witnesses or on the accused. . 

In d^sfBt of payment, simide imprisonihmt is inflieten up to thirty 
days. 

An iqppdlate Court or Hi^ Court may nntke an order undfx tins 
sedum in rerishm (a. 546A|. * < 

.Recovery 4rfmontyi^Anymonty(oth» than aflnWisieooviMaUe • 
as fine (a. 547). 
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‘ Delivery of persons liable to be tried by a Gdurt-martlai^ 
Tbe Centml Govenuucnt majr make nilee as to cas e s in whidi pasons 
subject to military, dsval or air force law are to be tried undertlw Code 
or by a Court-martial. 1/11100 a person is Inought before a Magistrate 
and charged with an ofTence for which he isliable to be tried^aCourt- 
martial unde# the Army Act, the Naval Discipline Act or Air Fcnoe Act, 
the Magistrate ddtvera him together with a statement of the offence of 
whidi Jie is accused to the conunanding officer of the regiment or corps, 
ship or detachment to which he belongs, or to the conunanding offi^ 
o^the nearest station for the purpose of bdng tried by a Court-martial. 
On recdving an arolication nom a commanding officer to aj^ndumd 
such pprson, the Magistrate, apprehends him (s. 549)* 

Seizare of suspicious stol^ property.^ — Any police-officer may 
seize any properiy (1) suspected to have been stolen, or (2) found under 
drcumstanoes wmm create suspidon of the commission of any ofifonee. 
D he is subordinate to the officer in charge of a police-station, he reports 
the seizure to that officer (s. 550). 

Powers of superior police officers. — Officers superior in tank to 
an officer in charge of a police-stalaon exercise the same powers, throu|d^- 
4 }ut the local area to which th^ are appointed, as may be exerdsed by 
such officer within the limits of his station (s. 551). 

Restoration o) abducted females. — ^Upon oompldnt on oath 
made to a Presidency Magistrate or District Mmstrate of die abduc- 
tion or unlawful detention of a womim or a femw child under sixteen 


years for unlawfiil purpose, he may make an order for the immeffiate 
restoration of the woman to her lib^y or of the child to her husband, 
.parent or guardian or other person, and use force to compel compliance 
with such order (s. 552). 

Compensation to persotas arrested. — ^When a person causes a 
police-officer to arrest another in a presidency-town, and the Magistrate 
thinks that there was no suffident ground for causing the arrest, may 
award cmnpensation, not exceeding Rs. 80, to be paid by sudi person 
to the person atresjjied for his loss of time and expenses. If more persons 
than one are arrested, the Magistrate may award such compenssti<m 
to each of them. The compensation may be recovered as fine, and if 
it is not reoovei^, the defaulter is sentenced to simple impriscmment 
up to thirty days (a. 553). 

^Pwuonal interest of a Judge or Magistrate. — A Judge or 
Magistrate cannot — 

(1) try or commit for trial any case 


• (t) to which he is a party, or 

(^) in which he is personally interested, 
except with the permission of the Court to which an appeal lies ; 

« (2) heA an appeal from any jue^^ent or order passed ^ hhn. 

A- Judga or Ifo^pstrate is not deemed a patty to, or perscnu^ in- 
teres]^ in^- aoty case Ity reasou only 4hat— 

(1), he is g Munidpal Commissioner, or 

12) . cmioepied otherwue in a public capadty, m 

‘ffi)^'ne.hfis 'viewed the place in ^ich - 
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(•) an offence is alleged to have been committed, or 
(it) any other transaction material to the case is aUeged to 
have oceoixM, *> 

and made an inquiry in connection with the case (a* 59g), 

^ • Practtoing plaadar cannot be a Magistrate. — A pleader prac- 
tising in tile Court of a Magistrate cannot sit as a MagUtmte in such 
Court or in a Court within its jurisdiction (a. 557). 

Court language. — ^The Provincial Government determines the 
language of each Court within its territories other than the High Court 

Exercise of powers by successors. — ^The powers and duties of a 
Judge or Magistrate may be exercised b^Jiis successor. If time is any 
di^t as to who the successor is, the Chic^ Ptesidepc^ Magistrate or the 
Histrict Magistrate determines it : in the case of an Additional or As- 
sistant Sessions Ju<i^^ the Sessions Judge determines it (s. 559). 

Purchase of property by a public servant. — ^A public servant 
who is concerned in the sale of any property cannot purchase or bid for 
it (s. 560). 

Rape by a husband. — ^A Chief Presidency Magistrate or a District 
Magistrate — 

(1) takes cognizance of the offence of rape where the sexual inter- 
course wras by a man writh his wife, or 

(2) ^ oommits the man for trial of the offence. 

If it is necessary to investigate the matter, a police-officer of a rank 
below that of police-inspector is not to be employed (s. 561). 

Inhsrmit powers of the High Court. — ^The inherent powers of 
the High Court. * 

(1) to make such orders as may be necessary to give effect to 
any order, or 

(2) to prevent abuse of the process of any Court, or 

(8) to secure the lends of justice, 

are not limited or affected by this Code (s. 561A). 

First offenders. — Release of offenders on probation of good 
conduct. — ^When ' 

(1) a person not under twenty-one years of age is convicted of an 

offence punishable with imprisonment for not more than seven years, 
or * * 

(2) a person under twenty-one years of age, or a woman, is con- 
victed of an offence not punishable with death or transportation fot^life, 

and no previous conviction is proved, 

the Court may, having regard to the age, character or antecedents 
of the offender, 

instead of sentencing him, 

direct that he be released on entering into a bond, wdth or writhout 
sureties, to appear and receive sentence when caUed upon witiw tiiree 
yean, and in ttie meantime to keep the peace be at good behaviour. 

When such perstm is conyicted by a third elass as aeooaii elass' 
Magiateate not speciaU^jriNnpowered, the Magistrate, i^he is at ojdnkm , 
tiiat the above provision should apply, must redbrd uia bpmiou aftd 
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sidafimt the piocee^ngs to a first class Mimstrate or sub-divisional 
Maf^trate and forwara the accused to, or take bail for his appearance 
bef<ne, such..Magistrate (a. 562). 

Relaase with admonition. — ^When a person is convicted ^ (1) 
theft, (2) tii^t in a building, (8) misappropriation, (4) cheating, or (6) 
any. ofibnco under the Pom Code punishable with imprisonment up 
to two years, 

and no lunevious conviction is proved against hhn, 
the Court may, havii^ r^ard to the age, character, antecedents, 
p^rsical or mental condition of the offender, or trivial nature of the 
oimnoe or any other extenuating circumstances, 
instead of sentencing him to any punishment, 
refease him aft^ admomtiofi. 

order releasing an offender (a) on probation of good conduct, or 
(b) with admonition, may be made by an appellate Court or High 
Court in revision. The High Court may on appeal or in revisimi set 
aside such nn order passed by a subordinate Court and in lieu thereof 
pass sentence wluch might have been inflicted by the Court which 
convicted the offender (s. 562). 

The Court before directing the release of the offender must be satis- 
fied that he or his surety has a fixed place of abode or r^ular occupation 
in the place (a) for which the Court acts, or (b) in which the offender is 
likely to live during the period named for the observance of the condi- 
tions (s. 564). « 

If the Court which (a) convicted the offender, or (b) could have d^t 
withhimini^pectof his sentence, is satisfied that the offender has failed 
to observfi any of the conditions of his recognizance, it may issue a 
warrant for his apprdiension and may remand him in custody or admit 
him to bail conditioned on his appearing for sentence. It may, after 
hearing the case, pass sentence (s. 563). 

Previously convicted offenders. — ^\Vhdi a person having been 
convicted 

(I) by a Comt in British India of — 

(1) taking gift to recover property of which a person has been de- 
prived (s. 215, I. P. C.), 

(2) countttfeiting currency-notes or bank-notes (s. 489A, I. P. C.). 

^ (8) using & genuine forged or counterfeit currency-notes <a bank- 
notes (s. 489B, I. P. C.), 

*(4) possession of forged or counterfeit curr|pcy-notes or bank- 
notes (s. 489C, I. P. C.), 

•(5) making or poiwessing instrummts or materials for forging or 
count^eiting currency-notes or bmik-notes (s. 489D, I. P. C.), 

(6) an offence punishable under Chapter XH (Coin and Ctovoen- 
ment Stampl) or Chapter XVII (Property) of the Penal Code with im- 
prisonment for three years or upwards, or 

(H) by a Court in an Indian State, acting under the authority of 
the l^tral Govemmenk or of tiie Crown Representative of any of the 
abo^ offences^ 

is affatx ohnviifled of any such offimee punishable witit in^rison- 
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molt for three vears or upwards by a B3gh Court, Court of Session, 
Presiden<gr Magistrate, District Ma^strate, Sub^IiTisional Magistrate, 
or first class Magistrate, 

such Court or Bf^strate may, .at the time of passing sentence of 
transportation or imprisonment, order, 

mat this residooic^ and may chuige of, or absence frOm, sudi resi* 
deno^ after release, be notified for a term not exceeding five years from 
the expiration of tiie sentence. • 

If the ecmviction is set aside on appeal, the order becomes void. 
Sudi <»der mi^ be made by an appellate Court or High Court in revisifm. 

The Provmcaal Government may make rules r^tingto residence of 
released convicts. Any person chai^^^ with a breach of any sijudi rule 
niay be tried by a Ma^trate of competent jurisdiction in the district 
in whidi the place last notified by li^ as his place of residence is 
situated (a. 565). 



APPENDIX 


QuesHof^ seleded from those set at various laW'^emminations. 


• CHAPTER I. 

1. Give a diort history of the orl^ and de^opment of the law of pcooe* 
duie in leqiect of criminal cases in Bntidi India. Is it correct to say that the 
Criminal Pmeduze Code Is puiriy adjective law ? See comment on s. 1. 

d. Define **ooiiq»laint.” Wh^'actioii should a Bfagistrate take on ta king 
oogolzance^of a case on complaint ? See ss. 4 (i) (A) and SOO. 

8. DistieguiAi bet^feen trial, inquiry and investigation. See s. 4 (k), (I)* 
4i What Is the distinotion between a summons-case and a warrant-case? 
See a 4 (o), (to). 


CHAPTER II. 

5. Give dioitly the classes of criminal Ck>urts in British India under the Code 
of Criminal Procedure. See s. 6. 

6. What do you understand by a District Magistrate? What are his powers 
and within what area can he exercise his jurisdiction ? See ss. 10, 05, 06, 106, 124, 
125, 260, 887, 406, 407, 485. 

7. Mention any five powers of a District Magistrate. See above question. 

8. State five ordinary powers of a First Class Magistrate. See ss. 08, 100, 

107, 100, 126, 145, 146, 147, 164, 167, 17i4, 206, 887, 488, 480, 503, 562, and 565. 

0. I^ame any five powers of the Chief Presidency Magistrate. See ss. 05, 
06, 108, 124, 125, 144, 102, 561. 

10. What is the nature of the power Of control which a District Magistrate 
has over hishubordinate Magistrates ? See ss. 12, 18, 15. 

11. Can any police-officer be invested with magisterial powers ? If so, under 
what circumstances and to what extent ? See a. 14. 

12. What power of control have Sessions Judges over subordinate Courts ? 
See a. 17 (^, (4). 

18. How are Benches of Magistrates constituted* and what powers may be 
eonterre d on such Benches? See ss. 10, 21, 261, 268, 264, 265. 


CHAPTER in. 

14, Can a second or third class Magistrate try a European British subject 
whoelalmatobetri^assuch? What sentence can a Court of Session in the mofiissil 
pass upon European British subjects? See ss. 20A, 84A. 

15. What provisions are ^re in the Code relating to juvenile offenders? 
See ss. SOB and 800. 

18. How many grades of Courts are there and what is the extent of the sentence 
whieh may be passed by eadi grade ? See. ss. 81, 82, 84 and 84A. 

V^What sentence can a Sesstons Court pass upon a European Britidi subject? 

18. State the rule as to sentence in cases of conviction of several oflences 
at one Mat tea. 85. 

*'01 • 


CHAPTEI 9 IV. 

10. * Is a prlvaite«penonI>ound to assist a pdioe-offlcer In the execution of his 
^duties? IfaOiWlftAi? Sees. 42. 

. a What dgiies ips laid inxMi the pabUe gmecally as to the. ptevention of 
nteaen agid tehringiagof olBeiidem W Sees* 44. 
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21. 'What are tbe duties laid down on village oBSoera or landowiMn or ooQupien 
of land to rqKMTt certain matters?- See s. 45, 


CHAPTER V. 

22. Describe the firoocdure to he IbOowed before, in and after eacecution of 
a wanant of arrest. Sm 88.46-53. ^ • 

28. VIShen can a policse-oilloer arrest a person without an order ftom a Bfagistrate 
and without a warrant? Does the Cburt make any distinction between polloMffloers 
of different ranks in this reiq>ect? Sees. 54. 

24. TCoumemte the provisions made for the safeguarding of vagabonds and 

habitual olfeaders. See ss. 55, 109, 110. « 

25. How l<mg can the i^lioe lodep an offender in custody (1) by their own 
power and (2) with the order of a Magistrate ? See ss. 57, 61, 167, 845. 

26. Wlim is a private person empowereif to arrest a person? See«s, 58. 

27. State what such person is required to do after»inaking the arrest. See 

8 . 

28. How long may a person arrrsted without a warrant be kept In custody ? 
See s, 61. 

20. IVhat are the powers of police-officers. Magistrates, and Courts with 
T^jard to admitting accused persons to bail ? See ss. 68, 496-502. 


CHAPTER VI. 

80. State briefly the various steps that may be taken to compel an accused 
person to appear before a criminal Court. See ss. 68, 75, 87. 

81. 'What is the procedure when service of summons has to be effected on 
a Government servant or a railway employee ? See s. 72. 

82. Describe the procedure presfrib^ for the issue and service of a warrant 
of arrest. See s. 75, ef. segr. 

88. In what form must a warrant of arrest be issued, and how long does such 
a wanant remain in force ? See ss. 75-88. . 

34. Is the execution of a warrant of arrest by a police-officer other than the 
one to whom it is endorsed legal ? See s. 77. 

85. 'What is the procedure in CKecuting a wanant of arrest outside the juris- 
diction of the Court issuing the same ? See ss. 88, 84. 

86. Define **proclaimi^ offender.** What steps can a Court take when it 
has reason to believe that a person against whom a warrant has been issued has 
absconded? See s. 87, ef seq. 

87. When may a Court order attachment of property of a person who has 

absconded ? See a. 88. c 

88. Under what circumstances can a Magistrate or Court order a sale of the 
property? See ss. 88, 886, 514, 524, 525. 

89. When can a Court issue a warrant in oases in which it is empow^red^to 

issue a summons ? See s. 90. ^ 


CHAPTER VU. 

40. Under what ciieumstanoes can a criminal Court issue a seareh warrant? 

See 8. 90. « 

41. 'What is the procedure to be adopted in the execution of that aaacrii 

warrant? See as. 96-09G. ^ 

42. State the inovislons laid down in the Code of Criminal Ptooedttfo edating 
to searoli foi* a person confined under such circAmistances thatalie confinement 
amounla to an offirace. See s. 100. 

« CHAPTER Vin. * 

.48. Give a ocmoisa and systematie idea of p raneedtn g s dtootis dealin g wWk ' 
preveitiion of offraoes under we Code of CMminat Phoeodiune* 8eo%heptor VXu* 
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44* Wluit aie the pnttUem at the Crfaniiial Prooedwe Code zelating to nw- 
ventioii of Mmoet and >N^iet powm have been veited ia the Felloe and the Blhaift- 
tratee Ihr thatjaupoee?^ See m. 100, 107, 108-110. 

45. SiimfiaiiBe the psovlikniB of the Criminal Fkooedure Code with v^acd 
to secnri^ for keeping the peace. See m. 100, 107. 

40. Under what dicumetaneea can a Court while convicting an accused order 
him to Aimish security to ke^ the peace ? SeeB.100* 

47. Knmneiate the cseential pointe of dilfeience between ss. 100 and lS7. 

See 8B. 100, 107. ^ 

48. « In what cases can security for good behaviour be demanded ? See ss. 100. 
109, 110. 

49. 'What circumstances would justity a Magistrate to require a person to 

shdw cause why he should not be ordered to execute a.^™^ sureties for his 
good behaviourf See s. 107. ag 

50. • What is the nature of the evidence which wotdd justify a Magistrate 

to demand a bond with sureties for ilttlntaming good behaviour? See ss. 107, 
112, 117. 118. • 

51. What powers has a Magistrate to take security for good behaviour from 
a habitual offender ? See s. 110. 

52. Describe shortly the procedure to be followed in a proceeding for taking 
security for g(M>d bdiaviour. See ss. 112-119. 

58. Under what circumstances may a Magistrate dispense with the persc^l 
oppearanoe of an accused person ? See ss. 118, 205. 


CHAPTER IX. 

54. Under what dreumstanoes can an assembly be ordered to diiqiene on 
command of Biagistrate or pdioe-offloer? Sees. 127. 

55. What Is the extent to vdiidi civik or military force can be cnqalojred to 
disperse unlawfril assemblies ? See ss. 128, 129. 


CHAPTER X. 

56. Under what circumstances can a Magistrate take action for the removal 
of a puUie nuisance and what Blagistrates are competent to take such action? 
See 8. 188. 

57. Describe diortly the procedure of a criminal Court for the removal of 
public nuisances whkAi are not of an urgent chameto'. See ss. 184-148. 

58. Summarise the provisions of the Criminal Procedure Code regardiag the 
removtJ of a publie nuisanoe. See ss. 184*148. 

59. What proecftuie should a Msgfstiate adopt when a person served with 
a eondithH^ order for removal of a pifolic nuisance denies the existence of a pubUe 
right? Sees. 189A. 

^60. When csg a Magistrate pass an order absolute after a oonditkmal order 
is served upon a party for removal of a nuisance ? See s. 140. 

81. Discuss t^mocsedure to be followed from the date of the order on accused 
agaimit whom a eonmtional order for the rem ov al of a nuisance has been made 
by a Magistrate. See ss. 187, 188, 189, 189A, 14D, 141. 


CHAPTER XI. 

82. •CSve a shrnt account of the provisions of the law cn qw wtriag criminal 
Courts sfeher 4k ataho tempbesiy otdeis in urgent eases of nuisance or apprehandod 
danger* See e. 144. 


CHAPTER XIL 

# 62 * Htjsityjuiscigp tac prcvi iiOHs of tne law ocaimg witn pteveniion or o tien o ea 

nlKtiiV rthliitfui aa.tB Iml nBtwM* iw r m^ y. See e. 145. 
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64. Describe the procedure to be adopted under the Criminal Prooednie 
Code in case of a di^mte oonoeming any land or water or the boundaries thereof 
likely to cause a breach of the peace. See s. 147. 


CHAPTER Xm. 

66. l^Vhat are the provisions rdating to preventive action^ of the polioe t 
See ss. 149-158. 


CHAPTER XIV. 

f 

66. How should an officer in charge of a polioe station act when he receives 

inlbnnation of the commission of a non-oognizable offence? Can he under any 
drcumstanoes investigate such an offence?^ Se4 ss. 165 and 156. • ^ ^ 

67. IVhat are the duties and powers of a police-officer in charge of a police 
station conducting an investigation upon a complaint of a cognisable offence ? 
See ss. 157-162. 

68. Under what drcumstanoes, if any, can a statement made by a person 
to a police-officer be reduced to writing knd used as evidence against an accused 
person ? Who may record a statement or confession made to him in the course of 
an investigation, and what are the requirements of the law with respect to the 
recording of coniRessions ? See ss. 161, 162, 164. 

69. What questions is a witness Justified in lefosing to answer when put to 

him by a police-officer ? See s. 161. • 

70. When can a Magistrate direct a local Investigation by the police in the 
case of a complaint made before him ot an offence of which he has cognizance ? 
See s. 161. 

71. What is the proposition of laer with regard to the admissibility of state- 
ments made to the police-officers in the course of an Investigation under the Code ? 
See B. 162. 

72. Are the statements made by the witnesses or accused person to an investi- 
gating polioe officer and recorded by him, admissible in evidence at the trial ; and 
& 80 , for what purposes ? See s. 162. 

78. How is the record of the examination of an accused person k^? Is 
any and what certificate ’* necessary to be recorded by the Bfagistrate? Is 
ab^oe of the certificate fiita] to the admission of the statement, as evidence against 
Uie accused ? Can it be remedied? If so, how ? See ss. 164, 864, 588. 

74. When 4^ an officer in charge of a polioe station require aaotberto Issue' 
search warrant ? See s. 166. 

75. State fiilly the conditions which must be fulfilled by a Bfagistrate in 
recording a oonliBssion in order to tender it admissible in evinenoe. See s. 164. 

76. What fiinnalitles must a Bfagistrate observe in recording a confession? 
See a. 164. 

77. What is an investtotion diary? How may a BlagistQBite use It? What 
use can be made of police duties of a case under Inquiry? See s. 172. 

78. What is a cdiaige sheet ? When Is it to be drawn up ? See s. 178. 

79. Jn what cases are inquests hddatid by whom? S^s«176. , 


, CHAPTER XV. • 

80. State the rules laid down In the Code of Criminal Procedure fer the purpose 
<ff "detennining the place of inquiry or trial of an accused penon. ssr lTT-189. 

81. What are the provirions of the Crimlnld*Prooeailre Codematliig to the 
place of inquiry into, or trial of, an alleged offence of criminal mbaptbpriatioa, 
criminal breach of trust, steallim, kidnapping and abduction ? See s. 181 (2), (8), (4). 

88. At what different places may the olfenoes'^^of daooity with muider or 
escape feom custody be tried? Sees. 181 <1). * t 

Where can ao'Olteder be tifed when tfie^-offenee^is ofpmlftcid by him 
nraaoouneofperfermluga joumeyorvi^^age? S(MS.188 ii 
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84. MThat offenoes mm be tried in a {nesidency-town ineqpect^ of the feet 

oftheoommtafen thereof within auoh town or not? Sees. 184. ^ 

85. What offence qbxl a Court inquire into by reason merely of the presence 
of the offendeibwithin ttM local limits of its jurisdiction ? See ss. 186, 188. 

86. Under what ckcumstances can an offence committed outside British 
India be tried as an offenoe in British India ? See s. 188. 

87. What are the ways by which a Siagistrate may take af an 

offenoe ? See s.n90. 

88. Can a Magistrate take oognizanoe of an offence upoa private infonnatimi ? 
If he does so, what are the rights iff the accused ? See a 190(1) (c). 

89. Can a Magistrate always try a case of which he Im taken cognizaiice? 
See 8. 190 (8). 

• 90. What axe the conditions requisite for the initiation of criminal proceedings? 
See 88. 190-199A. 

91. . Of what offenoes and In wlat way, can a Sesrions Judge or the Hudi Court 

take oognizauce? See ss. 198, 194. • 

92. What differeude is there between the powers of a Sessions Judge and 

those of an Assistant Sessions Judge in the matter of oognizanoe of olfoncies 

and trials of ofBenders? See s. 198. 

98. State (a) the nature and class of 'Offences for whirii comrdaints cannot 
be filed without a previous sanction being obtained ; and also (8) toe nature and 
class of offences for which complaints can be filed by particular persons on^. See 
ss. 196, 196, 197, 198, 199. 

94. A witness ^ves felse evidence in a Court of Justice. Indicate the steps 
that should be taken to bring him to trial. See s. 195. 

95. What are the restrictions imposed upon a Court in the matter of 
cognizance of an offenoe of criminal conq>iiacy ? See s. 196A. 


CBAPTER XVI. 


96. When is a Magistiate taking cognizance of a case not deemed to be required 
to ejcamioe the complainant? See s. 200 (oa). 

97. What is tbe procedure a Magistrate should adopt on receiving a comiilaint? 

See ss. 200-208. « 

98. When Is a Magistrate of tne first or second class having power to tAiwi 
cognizance of an offenoe empowered to direct an inqiqxy or Invesrigatioo previous 
to the issue o( process for compeUing the attendaoce of the person complaiiied 
against ? See s. 202 (1). 


CHAPTER XVIU. 

99. How is £ criminal proceeding before aMagistrate initiated? See s. 200. 

100. When may a Magistrate dismiss a complamt ? Sees. 208. 

101. When may a Magistrate commit an accused person for trial by the 
Court of Session ? Sees. 206. 

102. What Bfagistrates may commit a person for trial to the Court of Session 
Or teethe Hi^ Court? Sees- 206. 

108. Briefly dfizoribe the procedure to be adopted by a Magistrate in an 
inquiry into oases triable by the Court of Sesrion or High Court. See as. 207-220. 

104..^ State the st^ whidi the accused should talm .to summon his witnesses 
mt his trial beqpre Court of iStession. See ss. 211, 212. « 

105. At what stage of the proceedings should a charge be firamed tor the 
Magistrate hr eases trmble by the Court of Session or Court ? See a. 214. 

). 00 . On whqj; groimds and by which Court can the oominitixieut of an accused 
perMnfotheCourt of Ste8iftibe<|uariied? Sees. 215. 
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« CHAPTER XIX. 

♦ 

107. Disotin ahintly the law as to framiiv of chaiges in a eritniiial trial. See 
c. xiac. 

108. What do yon mean by the framing of a charge at % criminal trial, and 
what is its scope and objectf To what extent does the law tolerate a deft^ve 
chaise f See as. 8S1 ^n d 285. 

109. What particiilais diould it contain? See a. 222, ^ 

no. Is a dmeCIve charge necessarily fatal to a conviction ? See s. 225. 

111. What power, if any, has a criminal Court to alter or add to a charge 
against an accuseapersM? See as. 226, 227. 

112. What is the effect of error or odiission in a charge? See s. 288. 

118. State and illustrate how fsr an omission to frmne a ehaige or an efror 
in static, the particulars required to be stated in the cduuge vitiates a criminal 
trial? Sse 0 , 282 . « « 

114. What do you understand by joinder of duuges *’? Summarise the 
provisions of the Criminal Procedure Code as to joinder of <9Sages. See sa. 888-286. 

115. Is it necessary to draw 2p a riuiige in reqaect of eveiy offence punlah* 
able under the Indian Penal Code? If not, when does the law dhmenae wnh it? 
See BS. 886-840. 

116. Under what drcumstaaces does the law permit a jrinder of charges? 
What is the general rule in this behalf? See ss. 288-240. 

117. every distinct offence of wbirii any person k accused there shall 
be a sqiarate riiaige, and every such charge riiall be tried separately.** State the 
excepticms to this rae. See as. 864, 285, 266, and 889. 

118. Who can b6 charged jointly, and on how many charges can a pmon be 
tried at one trial? See s. 284. 

119. liVhen may different offences be charged together ? Is there any limit 
to their number? If so, when? Sees. 284. 

120. When can a person be triedSn one and the same trial for more than one 
offence? See ss. 284, 285. 

121* If an accn^ is tried for and convicted of several charges of more than 
three ifflenoes of the same kind and extending over mote than one year, is this 
an irregularity which can be remedied by s. 587 of the Cr* P* €. ? See ss. 884, 687. 

122. Discwaa shortly, with referenoe to leading cases, the fwinctoleB governing 
the joint trial of a number of persons accused of different nffences wluoh are olfeged 
to mve been committed ** in the same tnuriaction.** See s. 885. 

188. When can a peiKm riiarged with one offence be convicted of another? 
See s. 287. 

124. What persons may be jointly charged and tried in a criminal trial? 
Sees. 289. 


CHAPTER XX. 

a 

125. Briel^ describe the prooedore friatiiqf to the trial of summons-cases* 
See sa. 241-249. 

198. What are the princ^Md points of difference in the proeadure to be Ibttowed 
by a Ifagistiate in trying somimgis-cases and wamait-eaiei mpeettvriy? See 
ss. 241, sb and 261-259. 

198. A mnufc and a MBUBote-^ase ale iWwnlwwl inr diAnilt. ynmit pn~ 
caAm dMwid conq[dafiiaiit in eadi caae adofilf to nelve 8M m. S4(^ 

be t ween “ erttUonral *’ and “ oaBvoaliStag *' afaeaae. 

IMi State the natoe of the aamaaiy ptooeStHe a Mitt^rttate catf adept 
wheaheSadithecoBqplalaaHt'aeaaetobefHviwNiaaEdTeaatfiia. See a 888. 
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CHAPTER XXI. 

181. SkeMx diortly tiie eoiuse of trial of a ifrarraat^oase ftom of 

prooeediiigi to (ooquittayxr ooavietlonu See as. 251-259. 

182. Wbat la the distinction between ** dicMdiaxge ** and ** acquittal ** in a 
wananVcaae? See aa. 258, 258. 

188; Point out the eaaential dllSeienoe In the procedure of a aiunmona and a 
warrant-case.* Jfee aummaiy. 

184. State the prooeduie laid down by the Criminal Procedure Code In the 
case of JMwdoua accuaatlona in aummons and warrant-cases. See a. 250. 


• CHAPTER *XXII. 

185^ What la a summary trhd? What offences may be tried summarily and 
by whom? See s. 280. « 

186. Give a brief &anratlve sketch of the general provisions relating to sum- 
mary trials. See as. 260-265. 

187. Does an appeal lie from cmviction under the summary procedure? 
See 8. 414. 


CHAPTER XXUI. 

188. Describe briefly a criminal trial before the High Court Sessions. See 
ss. 267, 278, 288, 286, 296, 297, 805. 

180. Can the X^vindal Government take away the right of trial by jury ? 
If so, when ? See a. 260. 

140. Has the complainant a right to be heard in person or by pleader in a 
trial by (1) the High Court (2) a Court of Session, and (8) a Magistrate ; and, if so, 
under what limitations ? See ss. 270, 480, 402, 408, 405. 

141. Describe shortly a trial held by the aid of Jury, beginning from the 
appearance ^f the accused befine the Court of Session and ending with the recording 
of the final order. See ss. 271-800. 

142. Describe the procedure for dhoosing a jury in trials befbre a Court of 
Session. See ss. 274-283. 

148. State the grounds of objection that may be taken to a jury. Sec s. 278. 

144. What is the prooeduie to be followed in ea^ of the following cases : — 

(a) v4iere during Uie trial of a case, a Juror foils ill and is unable to attend ; 

(5) where during the trial an assessor foils ill and is unable to attend ; 

(e) where in a ease which is being tried by a jury, the accused suddenly foils 
ill and is unable to oondlnue his defence ? 

See ss. 282, 288, 285. 

145. When can a jury be discharged ? See ss. 282, 283, 305, 561A. 

146* Briefly describe the procedure of trial before a Sessions Ju<te with the 
aid of assessors. Sib ss. 284, 285, 266-204, 800. 

147. What is the procedure in the Court of Session (1) when one assessor 
and (2) when both assessors are during the trial unable to attend? What is the 
proeedure which should be adopted when after the accused had pleaded and the 
nieesaoni had been amx»inted, but before any other proceeding had been begun, 
one of the asseesors is found unable to attend? See s. 285. 

After a jury has been chosen in a Sessions trial what are the duties of 
tiie nresidiiig JudM down to the doae of the trial? See ss. 286-806. 

140. •What & the procedure for admitting the depositkin of a witness taken 
^IBlbre the oouflnHting SCaglBtrate as evidence in the sessions trialf See s. 288. 

150. Undcl what circumstances does the prosecution in a Sessions trial ohbdn 
arilfl^ of Sees. 202. 

15^ In cases tried by Jury what are the reniecUve duties ci the jury and the 
Judge m a Seisioii^trial ? SSe ss. 206, 200. 

152. How Ikr Is the verdict of the jury at a Sesshms trial (o> in the H)gh 
Ceurt (h) ha the mOlbssi, blndhtig upon the presiding Judge? See ss. 605, 606. 
or » ■ 
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158. State the pfooeduie where the Sessioiis Judge disagrees with the verdict 
of the jury. See s. 807. 

154. WhaC is the prooedure to be followed in a Jury trial if a pieviouB con- 
viction is to be proved against the aooused ? Sees. 810. c 


CHAPTER XXIV. 

155. Inrwhat cases may a pardon be tendered to an accused person under 
the Criminal Prooedure Code ? Sees. 887. 

150. IVhat are the provisions of the law relating to tender of parddn to an 
acoomi^oe? How may such pardon be forfeited ? See ss. 887, 888. 

157. In what proceedings can an accused oiler himself as witness on his mn 
behalf? See s. 840 (2). 

158. When can an accused person be examined by the Court ? See ss. 848. 

150. State the mode in wtuch the e^famiiiation of an accused persoa Is con- 
ducted and recorded. What is his liability for refusing Jo answer questions put 
to him? See ss. 842, 364. 

160. Can a Magistrate postpone Hne die a case pending before him? Give 
reasons for your answer. See s. 844. 

161. What is a ** compoundable offence ” ? What is the legal effect of a 
valid composition ? Sec s. 845. 

162. State the law as to compounding of offences. Can a complainant with- 
draw his complaint in any case except such a case as can be lawfolly compounded? 
See ss. 248, 249, 845. 

168. What Magistrates are competent to commit an accused for trial to the 
Court of Session? What is the procedure to be adopted by a Magistrate who 
is not so competent but who is of opinion that the case he is hearing ought to be 
committed ? See s. 847. 

164. A Magistrate after holding a trial in part ceases to hold office and Is 
succeeded by another Magistrate. State the proc^ure to be followed in this case. 
Sees. 850. 


CHAPTER XXVI. 

165. Can a Crhninal Court alter or revise its own judgment after it is signed ? 
See ss. 869, 895. 


CHAPTER XXVII. 

166. What are the powers of the High Court as a Court of conflrmatton ? 
See 8. 876. 


CHAPTER XXVto. • 

167. State the provisions of the law relating to whipping. See ss. 890, 891, 

892» 898, 894. « 

168. How and when should, whipping be carried out if awarded In addition 
to fmpitekninent or. as a specific imnlwment? See ss. 890, 891. 

169. What persons cannot be sentenced to whlfqiing? See ss. 898, 894. 

170. What IS the procedure when it is thought desirable to confine a Juvenile 
offender in a reformatory? See s. 899. 


CHAFTOR XXIX. 

171. Explala in brief the power to (1) tniepetA (8) remit, or (8) dommnte 
sentences passed on accused persons. See ss. 401, 408. ^ 
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CHAPTBR XXX. 

* 

172. Diaeuw and eiplain the maglm, ** It is an eitablkhed rule of criminal 
lawthat a man inay 002 be imt twice In peril te the sanie offence.** Sees. 408. 

178. State preclMly the rale which ban the second trial of a penon upon 
the same Ihets, and mention exceptions, if anv, to the rale. See s. 408* 

174* Write an ea]danatOTy note on the principle <xf auXttJuiB aeguU*' See 
s. 408. • ^ 

175. Whft is the rale contained in the Criminal Procedure Code with ^[i^gaid 
to previous acquittals and convictions ? See s. 408. 


CHAPTER XXXI. 

178. Mention all cases in which m> appeal lies from the Judgment of the Court. 
See 88. 404, 418, 414. , 

177. To what Cc^ does an appeal lie from an order leftising to accqst or 
rejecting a surety 7 See a 406. 

178. What are the rules of law as regards appeals from the decisions of an 
Assistant Sessions Judge ? Sees. 408. 

179. On what matters is an appeal admissible on behalf of a person who Is 

convicted in a trial held with the aid of a jury? See ss. 410, 418. • 

180. When an accused person has been convicted on his pleading guilty, 
can he appeal on any ground ? See s. 412. 

181. Under what circumstances, if any, is there no appeal from a sentence 
passed by a Court of Session, a piatrict Magiiriiate, a Magistrate of the first dass, 
u Magistrate of the second class ? See ss. 412, 418, 414. 

182. Mention all the cases in which no app^ lies from the judgment of a 
criminal Court. See ss. 412, 418, 414. 

188. Under what drcumstances would an appeal lie from a sentence passed 
in a summary trial ? See s. 414. 

184. Does an appeal lie against an order of acquittal 7 See s. 417. 

185. On what grounds can an appellate Court set aside the verdict of a Jury ? 
See 8. 418. 

186. What are the powers of an appellate Court in disposing of an appeal 7 
See 8. 488. 

187. What are the powers of an appdlate Court In hearing an appeal from 
conviction and from acquittal req>ectively 7 See s. 483. 

188. State the procedure to be adopted by an appellate Court if it is of opinion 
that it is necessary to take additional evidence in the case. See s. 428. 

189. What is meant by ftirther mqulry7 How can it be obtained? See 

s. 428. • 

190. State the procedure to be ad<x>ted by the appellate Court if it considers 
it neoessary to take additional evidence In the csaae. S^ a. 428. 

191. State bglefly the procedure to be followed when Judges of the Court of 
appeal are equally divided in opinion. See s. 489. 

192. What happens to an appeal on the death of the apprilant 7 See s. 481. 


• CHAPTER XXXn. 

198. What are the provisions in the Code rdating to powers of leference? 
See ss. 488, 4^8, 484. 

* 194. Dlseius whether an^ Judge or Magistrate can reserve «ny question of 

law and refer tte same to a Hi^ Court. See s. 484. 

196. What are* the powers of a Sesrions Court as a Court of revision 7 Is 
an order passed by a Dlsti^ Magistrate uable to be revised by a Sessions Judge? 
See ss. 485, 487. • 

^ 196. WhdlgreinejUes has an aooused when he bas been awarded a non-appeal- 

Wt seii|nille.7 * SeeSr«5, 489. 
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197. What powera of oontrol have Sesskma Judges and District* Magistiates 
over sttboidindle Court? What procedure should they follow when they wish to 
alter <xr reverse a sentence passed an inferior Court? See ss. 485-488. 

198. What are the powers ox the Court as a Codtt of revision ? What 
other Courts are empowered to revise the proceedings of subordiiutte Courts and 
to what extent ? See ss. 485-489. 

199. Are the powers of a Court of revision more restricted. If so, in what 

way? Sees. 489. # * 

200. Give an account of the appellate and revisional powen of the Higli 

Court in a criminal case. See68.428, 489. ^ 

201. Is a Court exercising its power of revision bound to hear tlie parties ? 
See ss. 489 (2), 440, 


CHAPTER XXX|n. ^ 

202. In what respect does the trial of a European British subject differ from 
an ordinary trial under the Criminal Procedure Code ? See. c. xxxiii. 

208. State briefly some of the pTin3ipal changes whidi have been recently 
made with regard to the special provision in the Criminal Procedure Code relating 
to ctues in which European and British Indian subjects are concerned. See Chaps, 
xxxiii and xlivA* 


CHAPTER XXXIV. 

204. What are the provisions laid down in the Code of Criminal Procedure 
for dealing with a Imiatic accused ? See Chap, xxxiv. 


CHAPTXK XXXV. 

205. What pcmeis Courts in general have to deal with offences committed 
before it or brought under its notice in the course of a judicial piooeedmg? Does 
the power extend to all offences ? State the procedure for exendsing the powers. 
See s. 478. 

206. May a superfor Court (i) set aside a complaint duly made by a subordinate 
Court, (ii) revoke a sanction granted by it ? See s. 476A. 

207. In what cases is a civil Court empowered to assume csertain functions 
of a Magistrate? See ss. 478; 470, 480. 

'208. When may a criminal Court commit a person to imprisonment in civil 
jail? See ss. 480, 485. 

200. Describe the powers of Courts in general to proceed against a person 
for contempt of Court. See ss. 480-484. 


CHAPTER XXXyi. 

210. How can a wife who has been abandoned by her husband oompd him 
to maintain her ? How does a criminal Court enforce its order of maintenance ? 
See B. 488. 

211. Is a person bpund to maintain bis illegitimate diild ? See s. 488. 

212. Under what eizcumstances can the amount of maintenance once jbeed 
be reduced or increased ? See s. 489. 

218. What defences are open to the husband ? See s. 488(4). 


CHAPTmi^ XXXVIL 

214. Enumerate briefly the p owers of the HIg] 
directions in the nature of a habeas ooipus. See s. 4m 


» Court with fiefereifee to 
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CHAPTER XXXnC 

215. In what cam ia bail to be taken ? See as. 496-497. 

216. Eomherate The caaes in wbidi an acoiiaed peiaoii may be leleaaeil' on 
bail befbie and alter conviction. See aa. 496-500. 

217. When can bail be granted in a non-bailable case? See a. 497. 

\ 


CHAPTER XL. 

218. Under what circumstances and in what mode may a commission lasue 
for the examination of an absent witness ? See as. 508» 504. 

219. What provision does the Code contain for obtaining evidence of a witness 
residing in a Native State ? See 8^508 (2). 


CHAPTER XLI. 

220. What are the special rules of evidence enacted in the Criminal Procedure 

Code ? See as. 509*512. , 

221. How may the previous conviction or acquittal of an accused be proved 
in a subsequent trial? s. 511. 

222. Where an .accused person has absconded and if subsequently arrested 
can evidence recorded at a former trial be used against him ? State shortly and 
illustrate your views. See s. 512. ' 

223; When is it permissible to examine a witness for the prosecution in the 
absence of the accused and under what circumstances can the deposition so taken 
be given in evidence against the accused dt lus trial ? See s. 512. 

224. Evidence shall be recorded in the presence of the accused. What are 
the exceptions to this rule ? See s. 512. 


CHAPITER XLII. 

225. What is the procedure to be followed on forf^ture of a bond? Sees. 514. 

226. Describe the procedure provided where the surety either becomes in- 
solvent or dies. See a. 514A. 

227. Can a minor be required to execute a bond ; If so, how ? See s. 51 4B* 


CHAPTER XLIII. 

228. What is the law with regard to the restoration of property found in the 
possession ofa person accused of its theft* but (l)acqmtted on trial and (2) convicted 
of aif edienoe ? See s. 517. 

2^. Has a Magistrate jurisdiction in any and what cases to order restoration 
of Ingnovable property of which a person is dispossessed ? See s. 522. 


CHAPTER XLIV. 

230. State the grounds on whi^ an application may be made to the High 
Court |ar transfer of a criminal case from 6 subordinate Court. See s. 526. 

281. What ^ the po#ers of a High Court and the Government respectively 
* In the matter of transfer of a criminal case ? See a. 526 and 527. 
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CHAPTER XLIYA. 


A person is tried bb a European BiitiBii aubJect under tbe qpedalpio 
oeduie piovidedlbr bis trials wben as a matter of fiiet he has teot that status, nha 
is the effected the mistalm? Sees, f 


CHAPTER XLV. 

288. Mention three irregularities whicA will» and three which will not, Mtlate 
the prooeedinn of a Magistrate. See as. 529 and 680. 

284. A Magistrate not empowered by law, erroneously and in good frith* 

(a) withdraws a case and tries it himself under s. 528 ; (6) makes an order fat main- 
tenanoe ; (e) cancels a bond to kem the peace ; (d) issues a search-warrant imder 
s. 96 ; (e) tries an offender. Do the abovc^ irregularities vitiate the proceedings ? 
See ss. 520 ({) and 580. « 

285. When can a Onding, sentence or order of a Court of competent Jurisdiction 
be r ev ersed on the ground of error or irregularity? See s. 680. 

280. A person is tried by a Jury m an offence triable with assessors, and 
vice versa, what is the effect of the mistake in eacdi case ? See s. 580. 

287. When can a finding, sentence or order of a Court of competent Jurisdiction 
be reversed on the ground of error or irregularity ? See s. 587. 


CHAPTER XLVI. 

288. How fear can affidavits be used in a criminal Court? See ss. 580-689A, 
74,526(4). 

289. What are the powers of a mminal Court to have a local inspection? 
State limHaticms, if any, to the exercise of the powea See s. 589B. 

240. When can compensation be awarded to a complainant or to on accused 
or to an hmooent purchaser of property? See ss. 250, 259, 545. c 

241. What powers do Courts in general possess to compri restoration of 
females? See s. 552. 

242. When is a Magistrate disqualified (tom tiying a case ? See s. 558. 

248. Under what circumstances can a Court release an offender upon probation 

of good conduct instead of sentencing him to punishment ? See s. 562. 

244. What are the salutary provisions in the Criminal Prooeduie Code rdating 
to first offenders? See ss. 562-584. 

246. Have the Courts powers to require a convicted accused to notify his 
address? State the extent and limits of the power. See s. 565. 
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by a pleader, e. 840, p. 240. 
diiwJiaiy of. Sfe 1 > 18 «!saboe.' 
examination of, 

before a oommittins Magistrate, s. 287, p. 228. 
by a Court/ at an inquiry or tri^ a. 842, p. 251. 
record of, a. 884, p. 278. 
evidenise by, a. 840 (^), p. 210. 
illness of, re*trial by jury, a. 282, p. 221. 
influenoe on, 

to induce disclosure, a. 848, p. 254. 
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not understanding proceedings, a. 841, p. 260. 
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arrest of acxsused in, a. 427, p. 815. 

Government can pi^er an, a. 417, p. 805. 

High Coirrt, power of, in a. 428 (i) Co)> P- 800. 
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previous acquittal, 

bar to subsequent trial, s. 408, p. 290. 
proof of, s. 511, p. 870. 
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appointment and powers of, s. 18 (4), p. 18. 
subordiwtlon of, a. 21 (2), p. 18. 

Addltiofial District Mbidiatrato-— » 

powers of, s! lO (2), p. 9. 

sidMmilnation to District Magistrate, s. 10 (2), p. 10. 

Sessions Judges a* 17 (2)t P- 12. 
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* appeals, hearing of, by, s. 409, pfov., p. 800. 
apfKdntment and Jurfediction cn, a. 9 (S), p. 9* 
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feferaioe of security piooeedings to. a. 128 (8B). p. 05. 
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warrant-cases, s. 255A, p. 204. 
statements before police, s. 162. p. 98, 
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in Sessions cases, s. 271 (2), p. 216. 
summons-cases, s. 248, p. 194. 
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Advocate General — 
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definition of. s. 4 (7). (a), p. 4. 
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noUe prosequi by. s. 888. p. 244. 

prosecution, conduct of. by, s. 495. p. 364. 
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contents qf. scandalous matter struck off. s. 530A ( 2 ). p. 404. 

Agent— 

of owner or occupier of land, liability of. s. 45 (2). p. 23. 

Agi^regate punishment — 
limit to. s. 85. p. 19. 

AidSL. 

to Magistrate or police-olficer, s. 42. p. 22. 
pgre^ other than polioe-offloer. s. 48. p. 28. 

*Aiteratloii— n * 
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made by the Court, s. 227» p. 178« 
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recall of^tnesses after, s. 281. p. 175. 

of appeal, a. 488 (/) (ft), p. 808. 
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by a Court* not permitted, s. 369, p. 277. 
maintenance aUowanoe, 

when permissible, s. 489, p. 859. 
order regarding disposal of property, 

by a Court of appeal, revision, etc., s. 520, p. 884, 

Alternative ^large — 

Ibrm of, 

Scbed. V, Form xxviii, p. 476. 
framing of, s. 286, p. 184, 
judgment in, s. 867 (8), p. 276. 

Amendnoient — 

by a Court of appeal, s. 423 (7) (d), p. 809. 
of cdiaige by a Court, s. 227, p. 178. 

record by lower Court, s. 425 ( 2 ), p, 314. 
verdict by jury, s. 804, p. 232. 


Americans — 

assessors, choosing of, in trials of, s. 284A ( 2 ), p. 221. 
claim for being dealt xrith as, s. 528A, p. 895. 
failure to plead status is waiver, s. 528B, p. 896. 
joint trial of, with others, s. 2d5A, p. 222. 
jurotB, empanelling of, in trials of, s. 275 (2), p. 218. 
mistakenly dealt with as^ s. 528C, p. 890. 

Animals — 

killing by, police to inquire and report, s. 174 (i) (5), p. 114. 

Apology — 

in contempt cases, s. 484, p. 349. 
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abatement of, on death of accused, s. 481, p. 817. 
additimial evidence taken on, s. 428, p. 816. 
bail, release on, pending^an, s. 426, p. 815. 
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from acquittal, 

by High Court, s. 449 (2), p. 885. 
lower Courts, s. 417. p. 805. 

claim rejected under Chap, xxxiii, s. 448 (jf), p. 888. * 

complaint by Court under ss. 476, 476A, 476B, pp. 840, 844, 845. 
oonviction by. 

Assistant Scions Judge, s. 408, p. 299. 

Bfagistrates, 1st class, s. 408, p. 299. 

r 2nd and 8rd class, s. 407, p. 298. 

empowered under s. 80, s. 408 (b), p* 209. 
PTMdenoy, s. 411, p. 800. 

Sessions Judge, s. 410, p. 800. 
from conviction In contempt coses, s. 488, p. 849. 

under s. 124A, 1. P. C., s. 406 (c), p. 299. 
ss. 849, 880, Cr. P. C., s. 408. p. 299. 
conviction of European British subjects, 
in sommons-oasai, s. 445 ( J), p. 884. 
wanant-esses, s« 449, p. 885. 

judgment eff subordinate appelate Court, s. 424, p. 214. ^ 
order, awarding compensation, s. 250 (5), p. 197* <• 
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Allheal — conduded* 

fmMdng a bond. s. 515, p. 878. 

paned byjttmiieif, s. 556, p. 412. 

leftulng safety under s. 122, s. 406A, p. 228. 

rejecting appuoatioo Ibr restoiation of attadied properly under s. 89 
a 405, p. 207. 

•rdeasing accused on piobation, s. 562 (8), p. 417. 
xe^uirlng securiQr under s. 118, s. 406, p. 208. 
plea of guflty, a 412, p. 800. 

* questions of Ibct and law, BS. 418, 449, pp. 806, 885. 
sentence of deatii, s. 871 (3), p. 279. 
summary convictions, ss, 414, 415, p. 804. 
hearing given to appdlant, ss. 421 (i), 428 (i), pp. 807, 809. 
in Juiy trials, s* 449, p. 885. 

pet^ cases, ss. 418, 415, ppi 806. 804. 
jaO appeals, s. 420,j>. 807. 
notice of, s. 422, p. 808. 
petition of, s. 419, p. 800. 

powers of appellate Court, s. 428, p. 809. ^ 

revision none, when appeal not filed, s. 489 (5), p. 825. 
second appeal none, ss. 480, 476B, pp. 817, 345. 
qpedal right of, s. 415A, p. 805. 

stay of proceedings under Chap, xxxiii, s. 448 (5), p. 383. 
summary dismissal of, s, 421, p. 807. 
suspension of sentence pending, s. 426, p. 815. 
to ravy Council, a 404, p. 296. 

transfer of, ss. 407 (2), 526 (1) (»), (u*), 527, pp. 208, 888, 893. 

Appearance- 

process to compel, 

hy attachment, s. 88, p. 38. 
process, 8. 204, p. 157. 
asummoDS, s. 68, p. 82. 
warrant, s. 75, p. 84. 

Appellate Ck>urt — 

amendment by, s. 428 (7) (d), p. 809. 

bail allowing of, by, s. 420, p. 815. 

bond Ibr keeping the peace, s. 106 (3), p. 50* 

dtofge, absence of or error in, s. 282, p. 175. 

complaint by, s. 476A, p. 844. 

compounding belbre, s. 845 ( J), p. 256. 

dSffmnoe of <q>inion between Judges, s. 429, p. 316. 

disposal of property, order of, s. 520, p. 884. 

evidence, taJdqg or calling of further, s. 428, p. 816. 

hearing to appellant or hfi pleader, ss. 421, 428, pp. 807, 809. 

intefference with verdict of jury, s. 423 (2), p. 309. 

lodgment of, s. 424, p. 814. 

process Ibe, payment of, s. 54eA (2), p. 409. 

rdease of accused on probation, by, s. 562 (3), p. 418* 

geotcnce, suspension of, by, s. 426, p. 815. 


Appellant — 

• notice of %»peal to, s. 422, p. 808. 
release onlNdl of, s. 426, p. 815. 

Appcdfitment — • 

orapeisoo, qantinuance of powers, s. 40, p. 21. 

Appa^handa^ dSngoiN— 

te m p o rary ordersfn cases of, s. 144, p. 78. 
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Apprehwwlon — 

of peraoDB for trial by Cburt-martial, ■. 549 {2}, p. 410. 

t 

Approver — 

cxnninitinent of pardimedy 8. 889 (i), p. 848. 
evidence of, 8. 889 (8), p. 248. 
false evidence by, a, 889 (8)» p. 248. 
j<^t trial of, 8. 889 (1), prov., p. 248. 
inooednxe in trial of, s. a39A, p. 249. 

Arms and ammimltlon — 

offiencea as to, fdace of trial, s. 184, p. 126. 

Arreat — 

by Magistrate, « ^ 

for offences committed in his view, s. 64, p. 81. 
of offender without warrant, a. 65, p. 81. 
public, assistance by the, to, s. 46 (i), p. 25. 
police. ^ 

by subordinate officer deputed, s. 56, p. 29. 
compensation for wrongfhl arrest, s. f&8, p. 411. 
doors and windows power to breidc open, s. 49, p. 20. 
for breach of bond to appear, a. 92, p. 41. 

prevention of cognisable offences, s. 151, p. 92* 
of accused on appeal from acquittal, s. 427, p. 815. 

offender refusing name and address, s. 57, p. 29. 
procedure where ingress not obtainable, s. 48, p. 25. 
public assistance by the, s. 48, p. 28. 
pursuit of offender, s. 68, p. SOa 
re-arrest cm escsape, s. 66, p. 81. 
release during investigation, a. 169, p. 110. 
resisting arrest, s. 46 (2), p. 25. 
restraint should not be excessive, s. 50, p. 26. 
aearcdi of arrested person, s. 51, p. 26. 

placse entered into by ftigitive, s. 47, p. 25. 
women, s. 52, p. 26. 

seixare of offenrive weapons, s. 58, p. 20. 
taking of arrested person to Magistimte, s. 60^ p. 80. 
under warrant. See Warkamt. 
unnecessary restraint, s. 50, p. 26. 
we^M>ns, power to seise, s. 52, p. 26. 
without warrant, s. 54, p. 26. 
women, mode of searching, s. 52, p. 26* 
private persons, 

how made, s. 59, p. 80. 
public to ^d, 8. 48, p. 28. 
station offlciCT, 

of habitual offenders, s. 65, p. 28. 
report of arrest by, s. 62, p. jBl* ' 
mode m, s. 46 (i), p. 25* 

Arr e s t without w ar r a nt — 

by poUcse generally. Chap. V (B), a. 54, p. 26. 
deten&on for 24 hours, s. 61, p. 80. ^ 

dfscharge of person arrested, s. 68, p. 31. 
of 'TOgeuonds, robb^s, etc., s. 55, p. 28. . 
to prevent intended ofteioes, s. 151, p. 92. 

^”«235^hil, 

dispersing of, a. 127, p. 89. 
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iiiilawAil use of dvil foice^ i. 128» pw 09. 

‘Snflttaiy forces nk i89» 180^ 181, pp. 88, 70. 


aUandanoed; at adjofonied sitting, 8. p. 287, 
easeiue from, a 880^ p. 248, 

' ^ inabili^ a 985, p. 222» 

1 penalty for n6n — ^ 8, 882, p. 248, 
choosing of, 8, 284, p, 221, 
examination ot, as witnesaea, s, 294, p, 227, 
exemption from, s, 820^ p. 240. 

• juroia acting aa, a. 269 (d), p. 215. 
bat oi; 88. 821-824, 881, pp. 241^ 241, 
attending^ 8, 881, p. 248. 
objietiooa to^ a. 828, p. 241. • 

pimlicBtion 8. 822, p. 241. 
revision oC a. 824^ p. 241. 
cqpinions o( value ot^ a. 809, p. 286. 
questioning ot, by Judges a. 809, p, 286. 
servant of Crown or rauway, a. 829, p. 248, 
anmmoning ot, as. 826^ 828, pp. 242, 248. 
trial of aaaeaaor — offence by jury, a. 586 (2), p. 401, 
European British subjects, s. 284A, p. 221. 
Jpiy offence by aasessoxs, s. 586 (2), p. 401. 
several cases by aam^ a. 272^ prov,, p. 216. 
with aid ol^ a. 268, p. 214. 
view by, a. 298, p. 227. 


Aaslatant Sesslona Judges — ^ 

appeal from sentences passed by, s. 408, p. 290. 
appointment and jurisdiction of, a. 0 (3), p. 0. 
cases ti^ble by, a. 198 (2), p. 187. 
aenten<& by, a. 81 (^), p. 17. 

subordination of, to Scions Judges, a. 17 (3), p* 12. 
transfer of cases to, s. 123 (3B), p- 65. 


Attachment — ^ 

alter prodamation, ss. 88, 89, pp. 88, 40. * 

appeal from order refusing, a. 405, p. 207. 
in dilutes of immoveable property, a. 146 (4), prov. 2, p. 82. 
appdntment of receiver, s. 146 (2), p- 88. 
withdrawal of receiver, a. 140^ p. 88. 
not Olegal Ibr formal defect, a. 588^ p. 408. 

Attempt — • 

oonviGtioaof,(xichaigeof principal offence, s. 288(2^), p. 186. 


Attenflanoo — 
dlupeoaiiiff of , in 

iaqufiyortrial,s.540A,p.40e« 
in v esti ga tion ly police, a. 160, p. 97. 
security prooeedinga, a. 116, p. 60. 
summcjps-caaes, jt. 205, p. 158. 

BaU— * 

by luppellate Court, a. 426^ p. 815. 

•Cxmit and noUoe^ a. 496, p. 867. * 

Court of reyfdon, a. A5 (A p. 818. 

Hlgll court and Court of Seaiioii, a. 498^ p. 869. 
* foot iMSHffgn»U>le6l^^ a. 497, p. 867. 
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Ball — canduded. 

increase in Uie amount oe( a. 501, p. 871. 

re-anest fox ftirthar aecurity, s. p. 871. 

reditctioir of tlie amount of; B. 498» p. 889. ^ 

preteenoe by Court Jud^ grant d; 8. 484 (J), p. 818. 

Pteaidency Maiplrtrate^ nant o( 8. 488, p. 818. 

Sessions Judg^ grant oiC a. 807, p. 288. 
release on batt-bond^ s. 500, p. 870. 
revision of order granting, S. 407 (5), p. 868. 

Bailable oftmre 

deflnitkni of, s* 4 (J) (5X p- 4. 

Bench. — 

of HiA Court — « 

men constituted, ss. 90C, OOD, 484^ 449 (3), pp. 47, 81^ 885. 
filagistfate — * 

appointment and powers oi; a.l5 (I) (2), p. 11. 
change in constitution during trial, s. 850A, p. 268. 
derk, employment of, by, s. 265 (2), p. 218. 
dissenting Judgment in, a. 265 (4), p. 218. 

Ibr trial of £knopean British subje^ s. 44^ p. 884. 

Judgment in appealable cases, s. 264 (i), p. 218. 
rules for the guidance of, s. 16^ p. 12. 
submdination to District Magistrate^ 8. 17 (I), p. 12. 

Sessions Judges, s. 17 (5X P* 12. 

Sub-divisional Magistrate, s. 17 (2), p. 12. 
summary trial, by, s. 261, p. 210. 

Flresidency Magistrates — 

appointment and powers of, s4. 18 (2), 19, p. 18. 

CSiief Presidency Magistral^ powers of^ s. 21, p. 18. 

Bigamy — 

complainant in a case of, s. 198, p. 149. 

Bond — 

appeal from order requiring, s. 515, p. 878. 
ban-bonds, ss. 496, 497^499, pp. 867, 870. 
by accused on being sent to Magistrate, a. 170, p. IIO. 
to police on rdeaae, a. 160, p. IIO. 
first offenders, s. 562, p. 417. 

offender oommitting offence in presence of police-offlcel, s. 57, p. 29^ 
person arrested and discharged, s. 68, p. 81. 

present in Court for app^rance, s. 91, p. 41. 
released on bailable warrant, a. 76^ p. 84. t 

cancellation ol^ s* 125, p. 168. 

contents of bond for peace and good bdiaviour, s. 121, p. 64. 
deposit instead of recognizance, s. 513, p. 878. 
for appearance in Court, ss. 91, 217, pp. 41, 167. 
good bdiaviour, as. 108«'110, pp. 54-56. 

* keqping the peace on conviction, s. 106^ p. 50. 
ottw cases, s. 107, p. 52. 

reftisaJ to give name and address^ s. 57 (2X P* 29. 
foifeituie of; as. 514^ 514A, p. 878. 
ftesh bond»4>n cancellation, s. 126A, p. 68. 
in txanafer cases, s. 526 (3), (M), p. 898. 
levy of amount due on, s. 516^ p. 878. 

minor, bcmd by, s. 514j9, p. 878. * « 

of complainant and witnesses on oommittncnl^ s. fiI7, p, 187 
on liiqmsonnient In defbult of flne^ a. 888^ p. 284. 
pending inquiry, s. 117 ($}, p. 60. 
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an 


Bood-HDnelMiiMf. 

letoaie of aociised on esecutloa o( o. 407 (4)» p. 867. 

piDbatloiip 8. 508, p. 419. 
leviiloo against oi^er lequiiing, s. 515, p. 878. 

^ % 

Breaob — 

of seouzlty bond, s. 121, p. 04. 

Breadb of ooifaact — 

ocpqilainant in a case ot s. 198^ p. 140. 

Broacb of peace — 

^ disputes of land involving, s. 145, pp. 81, 88. 

use of land involving, ^ 147, p. 80. 
offenoes involving security cases, ss. 100, 107, pp. 50, 52. 

• • 

Brltlali India-" • 

amst for offences committed out of, s. 54, seuetil)U^,fp« 27. 
pufsuit of an offender out of, s. 58, p. 80. 
warrant of arrest beyond, s. 82, p. 85. 

BriBali subject — 

liability of, for offences committed out of Britirii India, s. 188, p. 128. 
trial of, ss. 448, 528A, pp. 888, 805. 

Building — 

when treated as a public nuisance, s. 188, p. 70. 

Galling for records — 

by High Court and certain other Courijf , s. 485, p. 818. 

Cancellation — 

of bonds in security cases, s. 580 (/), p. 898. 

change in preliminary inquiry, s. 218 ( 2 ), p. 164. 
maintenance orders, s. 489, p. 859. 
order passed under, s. 145 (5), p. 82. 
powers of Magistrates, s. 41, p. 22. 
security bonds, s. 125, p. 68. 

Cattle Trespass Act — 

oomplalnt under s. 20, an offence, s. 4 (i) (o), p. 6. 

Certificate— • 

of Court, in examination of accused, s. 364 (j^), p. 878. 
medic^ officer, in whipping, s. 894, p. 280. 

Political Agent, for offences in Indian States, s. 188, p. 128. 

Public Promutor, for breach of condition of pardon, s. 889 (7), p. 248. 


Charge — 

wdteration of; by Court, s. 227, p. 172. 

recall of witnesses on alteration of, s. 281, p. 175. 
stay of proceedings when previous sanction necessary, s. 280, p. 175. 
* whim new trial be directed, s. 229, p. 174. 

trial proceeds immediately on, s. 228, p. 174. 
altepiative <diai]^, s. 286, p. 184. 

conviction of minor of^oes, s. 288, p* 186. 

# offence not charged, s. 287, p. 185. 

caacellatian of, 

in preliminary inquiry, s. 218 (2),*p. 164. 
tents of, /• 221, p. 168. 
oonstruetion of words in a, s. 224, p. 172. 
cflsot ohmaterial errors, s. 282, p. 175. 
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Cbmrgp^ir-^etmeiuded^ 

errors in tbe statement oliai:ee» s. 225, p. 172. 
fbrm of <Jiaigei^ Cbap. xhc, p. Y6S. 

manner of oomniltting offence to be stated in* s« 2Sn, p. 171,. 
previous oonvictlons^ s. 221 (f)* pp« 168^ 169. ’ 
deflidtion of* ss. 4 (jf) (eX 22^ FP« ^ ^72* 
explaining oi; 

to the accused, s. 271, p. 216. 
temingoi; 

in committal proceedings* s. 210, p. 168. 
warranboases, s. 254^ p« 208. 
joinder o( s. 288, p. 176. 

three offences in one year* s. 284, p. 178. 
trial Ibr more than one offence^ s. 286, p. 180. 
omission ot, defect cured* s. 686* p. 401. 

tramlnff of a new charge s. iSsO, p. 172. * 
particimws as to time and places s. 222* p. 170. 
previous conviction, mention ot, in the^ s. 221 (/)* p. 108. 
aepaxote chargesi* for a distinct offerae;* s. 288, p. 170. » 

in cases of doubt, s. 286, p. 184. 

transmission of — 

to Court of Session, s. 218 (i), p. 107. 
unsustainable^ entiry as to, s. 278* p. 217. 
withdrawal ot, s. 240* p. 192. 

Charge to Jury — 
heads of chafge, 

copy o( 8. 871 (8)* p* 279. 
record o( s. 867 ( 5), p. 276. 
misdirection in* s. 587 (6)* p. 401. • 
nature oi; s. 207, p. 227. 

Chemical Eruunlner — 
report of* s. 510* p. 370. 

Chief Justice — 

dates of Sessions, fiacation of, by, s. 884, p. 244. 
notioes^ issuing ol^ by, s.,835, p. 244. 

Chief Prealdeacy Magistrate — 

appointment oi^ s. 18 (7), (3), p. 13. 
power to cancel bonds, s. 125, p. 68. 

make rules for benches, s. 21 (7), P* 18. 

release persons imprisoned for defeult of security, s. 124, p. 06» 
requisition letters, telegrams, etc., s. 0^ p. 48. « 

try security cases, s. 107 (2), p. 62. 
withdraw cases, s. 528 (2), p- 898. 
powers of and subordination to, s. 21 (7), p. 18. 

Chttdreu— 

custody of, 8. 401, p. 860. 
maint^iance to, s. 488, p. 351. 

Civil Court — 

commitment by, s. 478, p. 846. 
oomplainta by, s. 476, p. 840. 
contoiipt cases, as* 460-485, i^. 847<i640. 

refusal to answer questimis, s. 48iS^ p. 840. 
power of— to commit In cases, s. 478, p. 846* 

order pro 8 eeota 6 n,' 0 * 4/r6, p* 840* 





Civil Court — concluded. 

prooediue in, s. 4V9, p. 847. 

public nuisance orto cannot be re-tried in, s. 138 (2), p. 71. 
Registrar or Sub-Registrar is a, s. 488, p. 847. 


ClvU suit- 

barred, by order under s, 


188, a. 188 (2), P- 71. 


not barredAby order under a. 88» s. 88 (8/1), p. 39. 

1 s. 250^ s. 250 (2C), p. 107. 

« s. 522, B. 522 (2), p. 885. 

.s. 545, s. 54G, p. 408. 


civil Surgeon — 

deposition of, s. 509, p. .175. 

lunatic, examination of, by, si 404^ p. 887. 

post mortem examination by, s. 174 (S), p. 114. 

Claim — 

of strangers to attained propert}^ s. 88, p. :18. 
to be tr^ as European or Xndiim BritU^ subject, s. 53SA, p. 895. 
subject, 8. 528A, p. 805. 

property attached under warrant, s. 388 (2), p. 28:1. 

Classes — • 

of criminal Courts, s. 8, p. 8. 

Clerk of the Grown — 

affidavitB, swmring of, 1>cfore, s. .589, ja 404. 
charges, 

fowarding of, to, s. 218, p. 187. 
friuning o( by, s. 220, p. 172. 
deftnitSbn of, s. 4 (/) (e), p. 4. 

.jurors, summoning o( s. 815, p. 288. 
jury lists, preparation of, ss. 313 (5), 314, p. 258. 
witnesses — 

list of further, to, s. 211 (2), p. 188. 
summoning of, by, s. 210. p. 100. * 

Gonnlsable case — 

definition of, s. 4|(/) (/), p. 4. 

Cognisable offence — 

arrest without warrant for, by police-oHU«r, ss. 54, 151, pp. 28, 92. 

private persons, s. 59 (7), p. 30. 

definition of, s. 4 (7) (/), p. 4. 

information of design to commit, ss. 150, 154, pp. 92, 93. 
Investigation of, ss. 156, 159, pp. 95, 07. 
preventioQ ol^ by police, s. 149, p. 02. 
suspicion s. 157, p. 90. 

Cognisance — 

by Court of Session, s. 108, p. 187. 

High (fourth 8. 104b p. 187. 

Murfstmt^ s. IWK p. 183. 
of aduiteiy, entioement, s. 199, p» 150. 

• breach qpntiact, s. 188, p. 149. * 
criminal conspiracy, fi. 106A, p. 146. 

preliimnary inquiry, s. 190B, p. 147. 
a deflunathvti,-lt I98t p. 140. 
ss 
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C8ogiwf«anc0 — eom^uded* 

offbooes agaioBt Judges^ public cervanlSt p- 147* 

maniage^ a. 108, p. 140. 

Stet^ a. 10e» p. 144. ^ 

by peraoua attending the Court, a. 851, p. 266. 
rape by huaband, a. 561, p. 415. 
tranafer of caae after taking, a. 102; p. 185. . 

Oammisalon — 

adjournment for, a. 506, p. 874. 

examination of witneaaea on, a. 505, p. 878. 

teue €/t^ to mofioaail Magistrate^ a. 5m, p. 872. 

power w subordinate Magistrate to isau^ a. 506; p. 874. 

return oC a. 507, p. 874. 

when witneaa is in presidency-town, a. 504^ pi 878. 

diaperaing unlawful assemblies, a. 181, p. 70. 

CUrnimiaaloner of Police — 

Code not applicable to, a. 1 (2) (a), p. 1. 
dellnition, of, a. 4 (i) (g), p. 4. 

CSoxiunitment — 

by appellate Court, a. 428, p. 800. 

Court, a. 478, p. 846. 

Court of Session, s. 487, p. 828. . 

District Magistrate, a. 487, p. 828. 

High Court, as. 489, 526 (i) (foX pp. 825, 880. 

Bfagiatrate — 

notification of, a. 218, p. 167. 

on application by accused, a. 191, p. 184. 

on cognisance under aa. 100 {J} (e), 101, pp. 182, 184. 

order of; a. 218, p. 164. 

pardon, tendering of, a. 887 (SA), p. 245. 

power to order^a. 206, p. 158. 

quashing oi; a. 215, p. 165. 

tender of pardon after, a. 888, p. 247. 

wanant-€saaea under Chap, xacxiii, a. 446, p. 855. 

when aubaequentfy found fit for, a. 847, p. 261. * 

when irregular, validated, a. 682; p* 401. 

without <£atge or a defective cdiai^ a. 226, p. 172. 

territorial jurisdiction, a. 581, p. 800. ^ 

revenue Court, a. 478, p. 846. 
diacdiaige of acscused, a. 200, p. 161. 
to Court of SeaaioD, a. 108, p. 187. 

Higpi Court, a. 194, p. 187. 


CSommutatioii — 

of punishment, a. 402; p. 200. 

Gompenaatioii^ • 

for falser Mvoknis or vexatious cases, a. 250, p. 197. 

kMS or Injury, out of fines, aa. S45^ 546; pp. 408, 400. 
unlawful arrest In preaidency-tdWiia, a. 556; p. 411, 
feoovety oC e- 543^ P* d00» ^ 

to bona fide purclusaer, a. 645 (1) (e), p, 408* 
innocent pundiaaer, a. 510, p. 888* 
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Gompetmt Court— 

irregularity fu a, e. 587, p. 401. 

pie>riou8 aoquittaLor oouviction in a, s. 408, p. 200. 

ie*trial by a, s. 4A (/) (6), p. 800. 

Gomplalnaut — 

absenoe.o^ in summone-csaeeil, 247, p« 105. 

y warrantHcaiee, 250, p. 207. 
i^ipearanc^of^ bond for, e. 170 (0), p. 110. 
attendance of, in Court, a. 171, p. 111. 
oompeneation, payment^by, e. 250, p. 107. 
definition of, in Ciiap. mnriii, e. 44r^ p. 884. 
examination of, s. 200, p. 152. 

not neoeeaaiy, e. 200 (ou), p. 152. 
eiqieneee of, payment of, m. 5^ 545, pp. 407, 408. 

ISm paid by, payment ol^ a. 548% P- 400. 
heating of, in aiuidnona-caaea, a. 2^ p. 104. 
non-appearance ol^ in aummona caaea, a. 247, p. 100. 

warrant-caaea^ a. 250, p. 207. 
transfer application by, a. 520 (^), p. 880. 
withdrawal of complaint by, a. 248, p. 190. 
witneaaea of, pa 3 rment of expenses to, a. 544, p. 407. 

Complaint — 

by Court, as to documents, a. 105 (2) (e), p. 188. 

of certain offence^ aa. 106 (7) (6), 470, pp. 188, 840. 
minora. Idiot or lunatic, etc., a. 108, prov,, p. 140. 
public servants Ibr contempt, a. 105 (/) (u), p. 188. 
superior Court, as. 105, 476, pp. 188, 840. 
d^nition o^ a. 4 (J) (5), p. 4. ^ 

diamiaaal of, a. 20& d. 155. 
finding not limited by, a. 240, p. 105. 
inquiry and investigation in, a. 202, p. 158. 
iaaue or ptocesa on, a. 204, p. 157. 

* postponement of prooeaa on, a. 202, p. 158. 
recording ot, by Magistrate, a. 200, p. 152. 
return of, for presentation to propw Court, a. 201, p. 158. 
revival oC atUr acquittal, a. 247, p. 105. . 

to Magiatiate, a. 200, p. 152. 
withdrawal of, aa. 105 (5), 248, pp. 188, 106. 

Compoaitlon — a 

See CoKPOUNDXNo. 


Compounding — 

of olfenoe^ a. B45, p. 256. 
on appeal or reviaion, a. 845, p. 256. 

Goncoallng — 

oiie*a pmenoe, taking preeautiona for, 
arreat of, a. 55 (i) (a), p. 28. 

^ aeoiirity lirom, a. 100 (a), p. 55. 


Concunpnt aontencea — 

• award oifgB, 85, 897, pp. 10, 287. 


Conditional order — . 

aa to removal of nulsaqpea, a. 188^ p. 70. 



&of^nder, a. 564. p. 420. 
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dttring police inveetlgation, ss. 162, 104, pp. 96-102. 
inqpilarly recorded, curing of defect, 8. 586, p. 401. 
record of, s. 164, p. 102. ^ 

aeandi of a person in wrongful, s. 100, p. 47. ' 
writ of habois corpus, 8. 401, p. 860. 


CoafisYiuitlon — 

hearing by two Judges, s. 877, p. 281. 
of deaw sentence, 8. 374^ p. 280. 
powers of Court on, as. 376, 870, p. 280. 
procedure on difference in opinion, s. 878, p.^281. 

Goiiflacutloii — 

of property used in offences, s. 617, y. 381. 

ConseGUtive sentences — 

award of^ as. 85, 807, pp. 10, 287. 

Gonaequence — 

determines place of trial, s. 179, p. 118. 

GfMiaolldation — 

of sentenfses, s. 85 (d), p- 10. 

Conspiracy — 

preliminary inquiry in trial of, s. lOOB, p. 147. 
sanction of Government in cases of, s. 106A, p. 146. 

Contempt — ^ 

of lawhil authwity of public servants, prosecution for, s. 105 (J) (sX P» '168» 

Contempt of Court — 

iqiology in cases o^ s. 484, p- 849. *' ' 

appeid^in cases ol^ s. 486, p. 840. 

d wcbafge of accused on tender iff apology, s. 484^ p. 340. 
procedure in cases of, ss. 480, 482, pp. 847, 348. 
recalcitrant witness, s. 485, p. 849. 
record in cases of, s. 481, p. 847. 


Contract — 

dResBBRACH OF Contract. 

Conviction — 

ssqpeal from, s. 428 (I) (6), p. 800. 

dtotge of one offmc^ conviction for another, s. 287, p. 185. 

nunjor offence, oonviction for minor, a. 288 (fX P* 186. 
for attempt, s. 288 (M), p. 186. 
in Sessions eases, 

on plea of guilty, s. 271 (fX P* 916. 
summary tnses^ * 

statement of reasons, s. 268 (hX p. 211. 
summons-eases^ • 

fsr cdfenoe not mentioned in complaint, s. 246^ p. 105* 
on admisrion, s* 248, p« 104. 
wamnt-cases^ s. 258 (fX P 207. 
on pk» of guilty, s. 255 (fX P* 204* 
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on evidence ]>artly recorded by another Magistrate, s, S50, p. 264. 
previous conviction, 
diarge Aoulif recite, s. 221 (7), p. 168. 
evidence of proof ol^ s« 811, p. 287. 
in SessionB cases, s« 810, p. 287. 

warrant-cases, s. 255A,.p« 204. 
proof of. against surety, s. 614 (7), p. 878. 
generally, s. 511, p. 876. 

• w coin and stamp law offences, s. 348, p. 268. 


Oonvicta — 

execution of sentence on escaped, s. 806, p. 286. 


appeal memo sliogld be aceompaliied by judgment, s. 410, p. 30G. 
m finding and sentence to llistrict Ma^stral^ s. 878, p. 280. 
heads of dhaige to Jury, to accused, s. 871 (2), p. 270. 
judgment, to accus^ a. 871 (7), p. 279. 

of High Court, to Magistrate, s. 488 (7), p. 818. 
maintenance order, to respondent, s. 490, p. 860. 
memo of locad inspection, s. 680B, (2), p. 404. 
search by police-officer, s. 166, p. 107. 
seardi list, to person searched, s. 103 (3), p. 48. 
statements of supplementary witnesses, s. 210 (2), p. 108. 


Corpse — 

discovery of. report to be made, s. 45 ( 7) (d), p. 23. 
disinterment of, by Magistrate, s. 176 (2), p. 116. ' 
forwarding of, to Civil Surgeon, s. 17<f (3), p< 144. 

Goata— 

mone^^ recoverable as fines, s. 5J>7, p. 400. 

^ of complainants and witnesses, s. 544^ p. 407. 
expenses of prosecution, s. 545, p. 408. 

IooeJ inquiry in disputes as to land, s. 148 (3), p. 01. 
maintenance proce^ngs, s. 488 (7), p. 851. 
process fees, s. 546A, p. 400. ^ 

relierenoe by Presidency Magistrates, s. 483, p. 318. 
summons, s. 244 (3), p. 104. 
witnesses in warrant-cases, s. 257 ( 2 ), p. 206. 
on transfer appNcation, s. >626 (3), p. 880. « 

Court of SeBsion — 

appeal ftom qgntence oi^ s. 410, p. 300. 

to, bearing by, s. 400, p. 800. 
cognizance of offences by, s. 108, p. 187. 
oimimitment to^ s. 198, p. 187. 

\0py of judgment oi; to IMstrict Magistrate, s. 878, p. 280. 
establishment of, s. 0, p. 0. . 

Jfcsial before^ bv jury o? with assessors, s. 268, p. 214. 

direction by Provincial Government, s. 269, p. 215. 
of European Britiui subject, s. 446, p. 886. 

^ Indian British subject, s. 446, p. 886. 

* l&atics, 8. 466, p. 4IB7* 

ommees regarding justice, s. 478, p. 840. 

Gourt*fae8 — • 

^iment of,^to complainant, s. 456A, p. 400. 

/ikNirtrinaftial-^ • 

diSUyety bfpersops triable by, a. 640, p. 410. 
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MSoesB to» free^ 852^ p. 267. 

filBum of crimtealt *• 6^ p» 8. 

complatut by, •• 41^ p. 840. . 

dinwaliflcatto oC a. 550, p. 415. ^ 

languago iO, a. 658» p. 415. 

pleader practialiig not to preaide in, a. 557, p.<414. 
aubordlaation ot, a. 105 (d), pp. 188, 180. 
BUfMsesaora of, a. 550. p. 415. 
witoeaaea^ calling o( by, a. 540, p. 405. 

c io a a ■ exa mination o^ a. 558, p. 415. 


Criminal breaclt of trust — 
cbaige in, a. 288 (f ), p. 171. 
place of trial Ibr, a. 181 {2}, p- 121. 


Criminal force — 

in queationa of diflpoaal of property, a. 522, p. 885. 


Criminal misappropriation — 
duuge in, a. 222 (f), p. 171. 
place of trial for, a. 181 (2), p. 121. 


Crops — 
inclu 


iuded in 


land or water,** a. 145 (2), p. 81. 


of Court witneaaefl^ a. 540, p. 405. 

proaecution witneaaea, in Seasiona raaea, a, 208 (2), p. 160. 


Grown — 

pardon by, a. 401, p. 280. 


Crown senrant — 

exemption from jury, as. 818 (4), 320, pp, 288, 243. 
service of aummons on, a. 72, p. 88. 


Cmelty — * 

of nuaband, in maintenance caaea, a. 488, p. 851. 

Custody — « 

of accuaed, 

detration of aoouaed in Seasiona cases, a. 220, p. 168. 
diacharge of accused Ikom, s. 500, p. 870. ^ 

escape of accused, from, 

arrest of, s. 66, p. 81. 
place of trial of, s. 181 (7), p. 121. 
remand to, during police investigation, s. 167, p. 108. 
trial, s. 844>(/), p. 255. 

acquitted accuaed, aidb custody of, a. 471, p. 880. 
complainant, a. 217 (2), p. 167. 
lunatic, a. 466 (2), p. 887. 

peraon illegally delmncd, habeas corpus for, a. 491 (7) (5), p. 860. 
witnesses a. 217 (2), p. 167. • 


of apprehended, a." 144^ p. 78. 


s e curi t y ftom, s. 110(/), p. 56. 
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Deaf and dumb— 

ptocseedings against, s. 841, p. 280. 

Death— • . 

of accused, s. 481, p. 817. * 

appellaiit, s. 481, p. 817. 
pa^ to, 8. 145 proceedings s. 148 (f), p. 88. 
surety, s. 514A, p. 878. 
sentence, cbnflnnation of, s. 874, p. 2S0. 

• execution of, s. 868 ( /), p. 277. 
postponement oi^ s. 882, p. 282. 

sudden — 

inquiry by Magistrate in, s. 176, p. 118. 
investigation by police in, s. 174, p. 114. 

• report by villai^ headiqpii of, s. 48 (1) (d), p. 28. 

Decree — • 

of civil Court, affects maintenance order, s. 489 (g), p. 889. 
Defamation — 

complainant in ease of, s. 198, p. 149. 


Defence — 

by a pleader, s. 340, p. 249. 
in Sessions trials, s. 290, p. 225. 
summons-cases, s. 244 (f), p. 194. 
warrant-cases, s. 256 (/), p. 204. 

Definitions — 

acts extend to illegal omission, s. 4 (D, p. 7. 
of words, s. 4 (i), p. 6. ^ 

words to have same meaning as in Penal Code, s. 4 (g), p« 7. 
Delegatidh — 

• of powers to District Magistrates, s. 18 (g), p. 10. 
Demeanour — 

of witnesses, remarks respecting, s. 368, p. 278. 

De novo trial — 

accused may claim, s. 350, p. 264. 

Deposit — * • 

as a 8 ub 9 titutc of recognizance, s. 518, p. 878. 
of reasonable expenses of witnesses, 

in Sessions trials, s. 216, prov., p. 166. 
summons-cases, s. 244 (g), p. 194. 
warrant-cases, s. 257 (g), p. 206. 

Deposition — 

in preliminary inquiry, s. 288, p. 228. 

«int^retation of, to accused, s. 861, p. 272. 

witness, s. 860 (i), p. 271. 
of medical witness, s. 500, p. 875. 
reading over oi; to witness, s. 360, p. 271. 
record ol^ss. 855-850, pp.f268-271. 

Deputy Commleeloner of Police — 
ded^tion of^B. 4 ( 1 ) ( 4)9 P« 4. 
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Deatructioii — 

of libeUouB matter, s. 521, p. :1S5. 

property used in offenec, s. 517, p. 881. 

Detentloii — ^ 

of accused, in security proceedings, s. 107 (J), p. 52. 

pending Sessions trial, s. 220, p. IM. 
under Magistrate’s order, s. 107, p. 108. 
approver, pending trial, s. 337 (^), p. 24>5. 
arrested person by police, s. 01, p. 30. 
complainant, ss. 171, 217, pp. Ill, 107. 
offenders in Court, s. 351, p. 207. 
witnesses, ss. 171, 217, pp. Ill, 107. 
woman and female child, s. .552, p. 410. 

Diary — • * 

copies to be sent to Magistrate, s. 107, p. 108. 

^ of proceedings in investigations, s. 172, p. 111. 

Difference of opinion — 

among appellate Judges, s. 420. p. 317. 
in confirmation cases, a. 378, p. 281 . 

revision applicatioi^, s. ( /), p. 325. 

Discharge — 

commitment in cases of improper, s. 437, p. 328. 
compensation to accused in case of, s. 2.50, p. 107. 
further inquiry in cases of, s. ^136, p. 320. 
of accused, 

^ in absence of complainant, s. 25iT, p. 207. 
contempt proceedings, s. 484, p. 349. 
security esases, s. 124, p. 68. 
sessions cases, s. 200, p. 161. 
warrant-cases, s. 253, p. 202. 
on application by Advocate General, s. 333, p. 214. 
execution of Imnd. s. 500, p. 370. 

of jury, 

in case of prisoner's sickness, s. 283, p. 221. 
on disagreement with Verdict, s. 305 (,?), p. 233. 
re-trial of accused after, s. 808, p. 236. 
of persons apprehended by police, s. 68, p. 31 . 
sureties, 

in bail cases, s. 502, p. 371. 
security eases, s. 126. p. 68. 


Discovery — 

of persons wrongfully confined, s. 100, p. 47. 

Dismissal of Mmplaint — 

by Magistrate, s. 208, p. 155. 

for non-paymrat of process-fees, s. 204 (^), p. 157. 
further mqutry into, s. 486, p. 320. 

Disposal — 

of ease, Soooeding to High Court opinion, s. 483, )>. 318. 
property, 

libellous matter, destruction oi^ s. 521, p, 385. 

payment to Innocmit purchaser, ss. 510, 54(((1) (e), pp. 318, 403. 

pending Inquiry or tnu, s. 516A, p. 873. « 

regarding whlcli offencse is oonunitted, a. 517, p. ^1. 

seised by the police, s. 628, p. 386* 
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Disposal — canduded. 
of property — coneid, 

subject of diBpute» s. 145 (5)» p. 81. 
when p^shaftle, s. 525, p, 888. 
things found In search be^nd jurisdiction, s. 99, p. 46. 

Dispossession — ^ 

in disputes as to immovable property, s. 145, p. 81. 
restoration^f possession, s. 522 (i), p. 885. 

DlspAte as to Immovables — 

attachment, order of, in s. 146, p. 88. 

« breach of peace in, s. 145, p. 81. 
use of Immovables, s. 147, p. 89. 

Disqualification — 

of Judge, s. 556, p. 412. 
jurors, s. 278, p. 219. 

Macerate, s. 556, p. 412. 

Distinct offences — 

joint trial of, s. 285, p. 180. 
separate trial of, s. 288, p. 176. 

District Magistrate— 

appointment of, s. 10 (7), p. 0. 
delegation 6f power to, s. 18 (J), p. 10. 
powers, appellate, 

in ordmary cases, s. 407, p. 298. 

security cases, ss. 406, prov., 406A (c), pp. 297, 298. 
on forfeiture of bonds, s. 515, p. 078. 
transfer of appeals, s. 407 (2), p. 298. 
powers as to subo^inate Magistrates, 
appointment of, s. 18 (3) p. 10. 
authorization of, s. 190 (2), p. 182. 
conferring additional powers, Sched. JV, p. 408. 
defining local areas, s. 12 (/), p. 10. 
making rules for benches, s. 16, p. 12. 
withdrawal of powers, s. 41 (2), p. 22. 
powers, ordinary, s. 86, Sched. Ill, pp. 21, 466. • 
powers, revisional, 

caUing for record of lower Courts, s. 485, p. 318. 
oommitmeitf, order of, ss. 436, 487, pp. 820, 828. 
forfeiture ox bonds, s. 515, p. 878. 
forther inquiry, ss. 486, 487, pp. 820, 828. 
in securi^ cases, ss. 124, 125, p. 68. 
report td^igh Court, s. 438, p. 324. 
powers, special — 

commission, issue of, ss. 508, 506, pp. 372, 374. 

• commitment, order of, s. 487, p. 828. 
conditional pardon, s. 887, p. 245. 
disputes rei^urding immovable property, s. 145, p. 81. 
ftirther inquiry by, a. 486, p. 820. 
inquest, holding m, s. 174 («5), p. 114. 
landholders, eto., warrant on, s. 78, p. 85. 
betters, tdegmns, eto^ production of. s. 95, p. 48. 
olfodtes not punishable with death, s. 80, p. 17. 
post and tetegiaph office, search of^ s. 96 (2), p. 44. 
public nuisance, s. 188, p. 70. • 

leforencA to WAdjOUxt, s. 488, p. 824. 
lestoiaffon of abducted females, s. 552, p. 410* 
s^pieh if hmise, s. 98, p. 46. 

• poft and tekf^ph office, a. 96 (2), p. 44. 
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Mvtrict lMtaAlstirat»--^eoficlif<i 0 & 
povrefs, special — coneMled. 

■ecuiity GBses^ ss. 107 (2). IM, 1S5, pp. 52, 66, 68. . 
setting aside of oonTiction, s. 860 (1) (5Vp. 264. 
sentenee passed by — 

in ofdinaiy oases, s. 82 (7) (a), p. 17. 
on laiimmean British subjects, s. 84A (6),*p. 19. 
special jurismction. 

in certain areas, s. 80, p. 17. 
powers of pimiriunent, s. 84^ p. 19. 
subordination ii, 

to Sessions Judges ss. 17 (5), 485, Expln., pp. 12, 818. 
^ subordination to^ 

gf all Bfagistrates and bencdies, s. 17 (7), p. 12. 
traninRer by, 

of aiqpeals, s. 407 (2), p. 298. 

cases, 88. 192, 528, pp. 185, 898. 
vacancsy in the office ol^ s. 11, p. 


inesidency-towns are deemed, s. 7 (4)^ p. 9. 
what are, s. 7 (7), p. 9^ 


what are. s. 7 (7), p. 


9. 


oonstruction and meaning of, to be by Judge, s. 298 (7) (5), p. 229. 
forfeiture of, by Pkovinrial €Sovemment, s. 99A, p. 46. 
impounding of, by <>onrt, a. 104, p. 49, 
production of — 

by party, as. 145 (9h 208 (d), 244 (2), 257 (7), pp. 81,. 160, 194, 206. 
post officse, ss. 96, 96 (2), pp. 4^ 44. , 

prosecution for production of folse^ s. 195 (7) (e), p. 189. 
refosal to produce^ is contempt, s. 485, p. 849. 
search of placse for forged, a. 98, p. 46. 
search-warrant for forged, s. 96, p. 44. 
summons to produce, s. 9^ p. 42. 
warrant restricted to place, s. 97, p. 45. 


dispute relating to, a. 147, p. 89. 


Election — 

offences, sanction to prosecute for, s. 196, p. 144. 


Eohaaccmunt of sentence — 

by Higb Ccnirt in revision, s. 489 (7), p. 825. 


Entry — 

on unsustainabler ribarges, s. 278, p. 217. 


Errora — 

In charge, 

effect of material errors, s. 282, p. 175. 

ordinary errors, s. 22<^ p. 172. 
framing of fresh cbaige^ s. 221^ p. 172. 
Judgment, 

cKtioal errors, s. 869^ p. 277. 

4a not vitiate trial. «. smr, p. 401. 



£om cnstody, punait and fe-anreat fiir, a. 60» p. 81. 


I 


— convftet — • 
arreat a. 78, p. 85. 


e8eouti<ni ^ aratenoea on, a. 806^ p< 
lapoct about leaort of, a. 45,(i) (5), 

opaaii or Amoiicaii*— 

p. 394. 


p. 28. 


Byfmiaati Brltlalt aobfecta — 

OCTnition of^ a. 4 (/) (i), p« 5. 
babeaa ooipoa, in oaae of; a. 401A, p. 868. 
joint trial ot, a. 885A, p. 822. . 
afaitenoea on, a. 84A, p. 19. * • 

trial of, by aaaeaaor^ a. 284A, p. 221. 

Jurora, a. 275, p. 218. 

Maglatratea, a. 29A, p. 16. 
in certain caaea, Cbap. XXXIII, p. 882. 
other caaea. Chap. XLIVA, p. 894. 


before appellate Court, a. 428, p. 816. 

Court of Seaaion, a. 85^ p. 269. 

High Court, 

in app^i^ a. 428, p. 816. 
oonflnnation, a. 875, p. 280. 
leviaion, a. 489, p. 925. 
triala, a. 865, p. 274. ^ 

Bfagiatratea, aa. 854, 856, pp. 268, 269. 

Preaidency Maglatratea, a. 862, p. 888. 
conviction on, taken by another Magiatrate, a. 850, p. 272. 
in co'^jimittal prooeedinga, aa. 208, 288, pp. 160, 228. 

, oomplainta to Blagiatratea, a. 200 (no), p. 152. 
dinmtea aa to land, etc., a. 145, p. 81. 
maintenance caaea, a. 488 (5), p. 851. 
nuiaance caaea, aa. 188, 187, pp. 70, 74. 
preaence of aocuaed, a. 858, p. 267. 
aecurity caae^, a. 117 (2), p. 60. 
aeaalona caaea, aa. 297, 809, pp. 227, 286. 
aununary caaea, a. 264, p. 218. 
aununona-cafoa, aa. 244^ 855, pp. 194^ 268. 
aniety caaea, a. 122 (2) (J), p. 64. 

'warrant-caaea, a. 25^ p. 202. 
interpretatioui of, to aocuaed, a. 861, p. 272. 

witneaa, a. 860, p. 271. 
language of the record oi^ a. 857, p. 270. 
mode of recording, a. 859, p. 271. 
of approver, a. 887 (2), p. 248. 
readiitf ol^ to witneaa, a. 860, p. 271. 
apedm rulea for, 

abaconding aocuaed, a. 512, p. 877. 

Chemical Bxaininer, a. 51<^ p. 876. 
t imylical witneaa, a. 509, p. 875. 
previoua conviction, 9. 511, p. 876. 
unknown offender, a. 511^ p. 877. 

Bvldeiiea Act-» • 

8 k. ar, n if) (k i«a ($) ), p. 199. 

S. 91, (K Ml- 

Sk 141^ (ani^*|nov.) K IM, (k in (9) ). pp. 98, 111. 
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Ebcaminatioii of accused — 

in committal prooeedin^B, s. 210 ( 7}» p.l08. 

preliminary inquiry^ as* 200 (7), 287, pp. 161, 228. 
Presidency Biagiatrate cases, s. 570 (/), p. 278. 

Sessions trials, s. 289 (/), p. 224. t 

summary triab, s. 268 (g), p. 211. 
summons-cases, s. 245 (7), p. 195. 
warrant^^sases, a. 258 (7)> p- 202. 
nature of, s. 342, p. 251. 
record of, s. 364, p. 278. 

Examination of aaaeaaora — 
nature of, s. 294, p. 227. 

Examination of complainant — 

in complaints by Ckmrts, s. 200 (on), p. 152. 
preliminary inquiry, s. 208 ( /), p. 160. 
summons-fsases, s. 244 (7), p. 194. 
warrant-cases, s. 252 (/>, p. 202. 
on cognizance of complaint, s. 200, p. 152. 

Examination of lunatic — 

by Civil Surgeon, s. 464, p. 387. 

Examination of witnesses — 

commission to issue for, s. 508, p. 372. 
in attendance, s. 291, p. 226. 
in preliminary inquiry, s. 208 (7), p. 160. 

Sessions trial, 

for defence, s. 290, p. 225. 

prosecution, s. 286 (2), p. 228. 
list of witnesses cit^ by accused, s. 211, 'p. 168. 
re-call of witnesses after addition of charge, s. 281, p. 175. 
supplementary witnesses after commitment, s. 219, p. 168. 

Excavationa — 

fencing of, s. 183, p. 70. 

« 

Executioni — 

of order for payment of money, s. 547, p. 400. 
sentence, 

of death, s. 381, p. 282. 

on pregnant woman, s. 382, p. 282. 
fine, s. 386, p. 288. 

imprisonment in defbnlt, s. 898 (2), p. 288. 
imprisonment, s. 888, p. 282. 
transportation, s. 888, p. 282. 
whipping, 8. 890, p.^ 285. ^ 

in addition to imprisonment, s. 891, p. 285. 
instalments, si 808, p. 285. 
on accused undeiming sentence, s. 897, p. 287. 

escaped accused, s. 806, p. 286. 
suspensiem of, 

imprisonment, s. 388, p. 284. 

sentence, as. 426, 485 (7), 488 (7), pp. 815, 8f8, 824. 


^Exsmptloi 


of Jurors or assessors, 
from attendance. 


railway and Crown servants, s. 829, p. 248. ^ 

reasonable muse at a Court of Session, s. 880, p« 34%. 
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Exemption — eanctuded. 

of Juiora or aasessors— conclif. 
from flervioe. 

gidhnda of, s.»820, p. 240. 

salaried Crowkl servant, s. 813 (4)» p< 288. 

Expenses .of witnesses — 

in Sessions eases, s. 216 prov., p. 166. 
summons-cases, s. 244 (3), P- 124. 
warrant eases, s. 267 (2)» p- 206. 
payment by Government, s. 544, p. 407. 
out of fine, 8. 545, p. 408. 

Extradition Act — 

jurisdiction under, barred, 188, prov. (2), p. 128. 

Failure of Justice — 

errors or omissions in framing a charge occasioning, s. 585, p. 401. 

not occasioning, s. 587 (d), p. 401. 
proceedings in wrong place occasioning, s. 581, p. 809. 

False charge — 

compensation for, s. 250, p. 107. 

False weights and measures — 

search for, and seizure of, s. 158, p. 93. 

Female — 

restoration of abducted or detained, s. 552, p. 410. 

Fencing — 

order for, s. 188, p. 70. 

Finality — 

of appeal orders, s. 480, p. 317. 

Finding — 

copy of, to be sent to District Megistrate, s. 378, p. 280. 

not limited by complaint or summons, in Sessions cases, s. 246, p. 105. 

• 

Fine-— ' 

imprisonment in default of payment of, s. 88, p. 18. . 

in lieu of whlwing, s. 805 (i), p. 286. 
on accused, s. u2, p. 17, 

assessors and jurors, s. 882, p. 248. 
payment of expenses mit of 6ne, a. 645, p. 408. 
po8tponeme.it of sentence of, s. 888, p. 284. 
recovery of money as, s. 547, p. 400. 

suspensioD of alternative sentence of imprisonment on bond, a. 888, p. 284. 
warrant to levy, s. 886 (f), p. 288. 

First Inhumation — 

in cognizable cases, s. 154, p. 08. 
non-eognizable cases, s. 155, p. 98. 

First offender — 

oohditfODs as to abode o{^ s. 564, p. 420. 
failure m conditions of recognition by, s. 568, p. 419. 
reference to superior Magistrate, a. 880, p. 281. 
release of, pn probation, s. 562, pp.«417, 418. 

Flehery — * 

dilute fording, s. 147, p. 69. 
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Forftigo territory — 

offences committed in, b« 188, p. 128. 


Foreman of Jury — 

in nuisance cases, s. 188, p. 75. 
Sessions trials, s. 280, p. 220. 


Forma — 

in Sched. V may be followed, s. 555, p. 412. 
of summons, s. 68, p. 82. 


Frivolous — 

accusation, compensation for, s. 250, p. 197. 

Further inquiry — 

in appeal, s. 428, p. 800. 

capital sentence cases, s. 875, p. 
on dismissal of complaint, discharge, s. 486, p. 820. 

. notice in, s. 486, p. 820. 

General Glauaea Act — 

s. 26 not affected, s. 403 (5), pp. 200, 201. 

General repute — 

evidence of, in security cases, ss. 110, 117 (4), pp. 56, 60. 

Good behaviour — 

security for, ss. 108, 109, 110, pp. 54/55, 56. 

Government Advocate— 

deOnition <d, s. 4 (i) (a), p. 4. 

Government Solicitor — 

right to oonduist prosecutions by, s. 495,^ p. 366. 

Guardian — < 

of a minor complainant, s. 199A, p. 151. 

Habeas corpus — ^ 

writ of, ss. 491, 491A, pp. 360, 808. 

Habitual offenders — 
arrest of, s. 55, p. 28. 

security for good behaviour from, s. 110, p. 56. ' 

Hlfh Court— 

a criminal Court, s. 6, p. 8. 
a p pellate Jurisdiction^— 

appeals to, ss. 406 (a), 406A (a), 408 (5), (e), 410, 411, 445, pp. 298, 299, qOOu 
from acquittals, ss. 417, 428 (a), 449, pp. 805, 809, 885 
convictions, s. 428 (5), p. 809. 
appeals in jury trials, s. 418, p. 806. 

• before High Court, s. 449, p. 885, 

issue of warrant of arrest, s. 427, p. 815. 
recording or calling for evidence, s. 428, p. 816. 
suspension of sentence : bail, e. 426,*p. 815. 
cognisance of offence by, s. 194^ p. 187, 188. 
definition of, ss. 4 ( /) ( j), 266, p. 5, 

informations by Advocate Goieral to, s. 194, pp. 167, 188. 
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Hlgli Gottrt...«(meftidl»r. 

ioherent powers of, s. 601A, p. 415. 
original oriminal Jurisdiction — 

oMnisance ovtilliBnoes, s^lOS, p. 187. 

omnoes under Penal Cods ana other laws triable by, ss. 28, 29, p. 15. 
place of boliUng sitting 8. 885, p. 244. 
sentences by, s, 81 (2), p, 17. 
trial before, by jury, s. 207, p. 214. 
reference by Judge in High Court Sessions, s. 484, p. 818. 

^ \ mofiissil Sessions, s. 807, p. 288. 

President Magistrates, s. 488, p. 818. 

Sessions Judge and District Magistrate, s. 488, p. 824. 

« powers in confirmation cases, ss. 875, 878, p. 280. 

revisioniu jurisdiction — 

calling for records, s. 485, p. 818. 

* difference in opinim of Judges, s. 429, p. 816. 
general powera on revision, s. 489, p. 825. 
grounds of Presidency Magistrate's decision, s. 441, p. 881. 
no right of hearing on revwon, s. 440, p. 817. 
power to allow composition, s. 845 (5), p. 250. 

direct commitment, ss. 215, 487, pp. 165, 828. 

further inquiry, s. 486, p. 820. 
make orders fbr — 

firoming of proper duiiges, s. 215, p. 175. 
payment of process fees, s. 540A (2)f p- 409. 
security on conviction, s. 106 (8), p. 61. 
under s. 565, p. 420. 

special bench of, ss. 90C, 449 (S), pp. 47, 885. 
special jurisdiction of— 

bau, s. 498, p. 869. • 

certification of its orders, ss. 428, 488, 442, pp. 814, 318, 381. 

commitment, quariiing of, s. 215, p. 165. 

habeas corpus, directions m to, ss. 491, 401A, pp. 860, 368. 

ncEiflcation of address by accused, s. 565 (4), p. 420. 

rdease on probation of good conduct, s. 562, p. 417. 

security proceedings, s. 128 (8), p- 65. 

seditious publicatiODS, ss. 99B, 99C, p. 47. 

transfer cu cases and appeals, ss. 526, 626A, pp. 888, 889, 398. 

under Charter Act, s. 15, not affected, s. 17^ p. 117. 

Letters Patent affected, s. 449 (1), p. 835. 

not affect^, ss. 1 (8), 194, p. 137. 

speelal powers-^ 

to determine place of trial when doubtftil, s. 185, p. 126. 
to make rules for application to special bendi, s. 99F, p. 47. 

inspection of recoida, s. 554, p. 411. 
prescribe number of special jurors, s. 812, p. 288. 
requisition letters, telegrams, etc., s. 95, p. 48. 
sanction prosecution of persons pardonra, s. 889 ( j), p. 248. 

Husband — 

complaint by, ss. 198, 199, pp. 149, 150. 
wnaintenance by, s. 488, p. 851. 


Illness — 

of abcustd, s. 288, p. 221. • 
assessA, s. 285, p. 222. 
Juror, s. 282, p. 220. 


Immovable property — 

dispute regarding possession of, s. 145, p. 81. 
• * . use of, 8. 147, p. 89. 
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Immovable property — conciuded, * 

fine, paynieDt at, firom^ s. 880 (i) (6), p» 288. 
restorauoo of possession of» s. 522, p. 385. 

Imperfect charge — t 

commitment on, s. 226, p. 172. 

Impoimdlng — 

of documents, s. 104, p. 49. 

Imprisonment — 

award of, ss. 82, 85, 202 (2)» pp- 17, 19, 210. 
commenMment of, s. 898 (2), p. 288. 
execution of sentence of, s. 888, p. 282. 
in deaftilt of compensation, s. 250 (2^1), p. 197. 

One, ss. 88, 898 (2), 480, pp.as, *288, 847. 
maintenance allowance, s. 448 (2), p. 851. • 
security, s. 128, p. 77. 
lieu of whipping, s. 895, p. 280. 
placse of imprisonment, s. 541, p. 406. s 

suspension of, in default of firo, s. 888, p. 284. 

Incidental order — 

in revision, s. 428 (7) (d), p. 809. 

Indian British subject — 

claim to be dealt with as, s. 528A, p. 895. 
trial of. Chap xxxiii, p. 832. 

Indian State- — Ci. 

offence rammitted In, s. 188, p. 128. 

Inducement — 

offer of, by policc-otliMr, s. 168, p. 102. 

Influence — 

offer of, to induce disclosure, s. 348, p. 254. 

Information — 

by Advocate*Gencral, s. 194 (2), p. 138. 
police-officer, s. 174, p. 114. 
public, 8. 44, p. 28. 
village officers, s. 45, p. 28. 
in cognisable cases, s. 154, p. 98. 

disputes of Immovable property, s. 145, pp. 81, 82. 
non-cognizable cases, s. 155, p. 94. 
nuisance eases, s. 188, p. 70. 
secnirity cases, s. 117, p. 60. 

substance of, to be rrauoed to writii^, ss. 112-115, pp. 58-60. 

Inherent powers — 

of Hii^ Court, saving of, s. 561A, p. 415. 


Injunction — 

in maintenancse cases by civil Court, s. 468, p. 851. 
public nunanm csases, ss. 142, 148, p. 77. 
urgent nulumoe cases, s. 144, p. 78. 


Innocent purdiaeer — 

<9ompensation to, out of ffiie, s. 545 (7) (c), p. 408. ^ 

payment to, out of money found on accusra, s. 519, p. Sfe. 



1K0EX. 


Inqimt — 

by Magtotrates, m. 174 176. pp. lU, 116. 

P<diM» fl« 17^ p» 114* 

fonnodiiilg of oonMW to CMl Surgeon, b. 174, p. 114. 
Tep^ of, e. 174^ p. 114. * 

Bttinraoniiiig of wHaesBes for, a. 176, p. 115. 

Inquity— * 

adjoamnient of, pending commiseion, s. 506, p. 874. 
J>y MapiB^^te into de^, b. 175, p. 115. 

p<dioe, at instance of Magistrate, s. 159, p. 97. 
definition of, b. 4 (i) (b), p. 5. 
in committal cases, a. 906, p. 158. 
dinnites regarding land, s. 145 (f), pp. 81, 89. 
nnfsanoe cases, s. 189A, p. 75. 

* security cases, s. 117, p. 00. • 

Sessions cases/s. 906, p. 158. 
ordinary place of, s. 177 el seg., p. 166. 
to ascertcun truth of complaint, s. 908 (i), p. 158. 

Inaolvency — 

of surety, s. 514A, p. 878. 

Inapectlon — 

of weights and measures, s. 158, p 98. 


Interpretation — 

of evidence to accused or his pleader, s. 861, p. 972. 
Interpreter — 

bound to interpret correctly, s. 548, p. 407. 

Interrogatories — 

on <M>mml88ion, s. 5^5, p. 878. 

Inveatlgaflott — 

oominittal of cases to Magistrates, s. 170, p 110. 

* definition of, s. 4 (i) (I), p. 5. 
diary of proceedings in, s. 172, p. 111. 
into oognbable offences, s. 156 (3), p. 95. 

non-oognixable offences, s. 155 (2), p. 94. » 

suspicious d^'aths, s. 174, p. 114. 
release of accused after, s. 169, p. 110. 
remand of accused to custody pending, s. 167, p. 106. 
report by poliof of, s. 178, p. 118. 

subordinate poUce-offloer of, s. 168, p. 110. 
search by police during, s. 165, p. 107* 
witnesses, attendance of. In s, 161, p. 98. 

examination of, in, s. 161, p. 98. 


Irrtgolarlty — 

•as vitfaung proceedings or not, as. 529, 580, pp. 897, 898. 
attadbuent when not Invalidated, s. 588, p. 408. 
con ftB S ibna fn^^ularly recorded, s. 588, p. 401. 

Vnor, omlsBlon, irregularity In inquiries and trials, s. 587, p. 401. 
of duuege, s. 587, p. 401. 
omMon to aak questions, s. 584, p. 401. 
nrofleedito In wrong place, s* 581, p. 899. , 

trial by Juicy of offences triable with assessors, s. 586, p. 401. 
udien eonunUments validated, s. 588, p. 401. 

Jall^ * • 

anneel f pOT ift ss. 490, 481* n* 807* 

. OMnrfafc Jbf annniiiKtfoii Dram, ■. MO, p. MT, 

Nn«»wftwii eim to «4niq*l, Ml^ 409. 





TBB CBIBUKAI* PSOCKDyBK COOKT 


. M. » 84 <j), an, pp. in, ise. 

, M. an, aas, pp» its, iso. 

in »ee Mglt y c—ee, sr 117 (4), p. 78. 


f 


sToiiat trliU — 

€if aMfisedp 0. 289. p. 188. 

BtUVopcsaiiB witb others, s. 285A. p. 222. 
luiy and assessor esases. s. 290 p. 218* 


Jo\ 


>iMTn»y~ 
trial of 


oflteiioes exmunitted in a. s. 188. p. 125. 


kludge — 

appointment of. s. O (J). p. 9. u 

duierenee in opinion of. s. 429. p. 816. 

duty <xf. in jury esases, s. 298. p. 229. 

personal di^umidcation of. s. 656. p. 412. 

pEOsecution of. s. 19T (/). ik 147. 

suescessors of. exercise of powers by. s. 559. p. 415. 

trial exf offenese oommitted befbre bixnself. s. 487 (i). p. 850* 


absence of party, s. 860 (5), p. 275. 
alteration of. s. 800. p. 277. 
esopy of. SB. 871. 878. 419, pp. 279. 280. 
delivery of. s. 866. p. 275. 

esqpnnging of remancs finmi. s. 561 A. p. 415. 
In alternative, s. 867 (3). p* 276. ^ 

summary trials, s. 268. p. 211. 
language, contents, s. 867. p. 276. 
of aiq;>ellate Court, s. 424. p. 814. 

President Magistrate, s. 870, p. 278. 


Judge in trials with 


I of aoesused before, s. 497 (f). p. 867. 
translation of. a. 872. p. 279. 

Jod total CSommlsotoner — « 

when a Bigh Court, s. 4 (i) (^). p. 5. 


s. 809. p. 286. 


Judicial proceeding — 

definition of. s. 4 (f) (m). p. 6. 
in csontsmpt cases, s. 481 (2). p. 846. 

Jorladlctloift — 

In disputes as to land. s. 145. p. 81. 

inquiries and trials, s. 177. sf seg.. p. 116. 
security cases, ss. 107 (2). 108, llO. pp. 52. 54. 56. 
local limits of. 

Presidency Biagistrates. s. 20. p. 18. 
subendinate Magistrates, s. 12 (2). p. lO. 
offencses eonunitted besrond. s. 186 p. 127. 
over Juveniles, s. 29B, p. 16. 
warrants, execution of. outside, s. 88. p. 86. 

Jurora — ^ * 

attendance o^ at a4fonmed sitting, e. 295. p. 227. 
excuse from. s. 880. p. 248. < 

ftdlute in. s. 818. p. 289. * 

Inability of. s. 29^ p. »7. 
penalty fi>^ non— ^ s. 882. p. 248.,' 
fellefofagiecdal- Jurors from. s. 880 (2).'p. 248« 



nntiex. 
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excuM of Crown and lailway aervanta^ a. p. 
exemptiona Ikon^a. P20t p. 240« 
llat of Jtiroia. a. p. 240J 

Jucora attandlng^a. 881» p. 24p8« 
obiections to, a. 828» p, 241. 
publication of, 8« 822, p. 241. 
reviaion of, a. 824, p. 241. 
apodal juron, a. 825, p. 241. 

#ailitary Ji4r»a» a. 817, p. 280. 
number of, a* 274, p. 217. 
aummona to, a. 820, p. 242. 

additional juiora, a. 827, p. 242. 
form of, a. 828, p. 248. 

Jur/^ • ’ • 

diadiatge of, • 

for aickneaa of aocuaed, a. 288, p. 221. 
on difference of opinion, a. 805 (5), p. 282. 
duty of, to decide focta, a. 299, p. 280. 

foreman of, a. 280, p. 220. ^ 

at nuiaanoe caaea, aa. 185 (5), 188, 189, 141, pp. 74, 75, 77. 

Seaaiooa caaea (High Court), a. 267, p. 214. 

(mofiiaail), a. 208, p. 214. 
trials of European British aubjecta, a. 275, p. 218. 

Joint trial of jury and assessor cases, a. 289, (5). j>. 215. 

questioning of, a. 808, p. 281. 

retirement of, a. 800, p. 281. 

auccesaive trials by the aanie, a. 272, p. 210. 

verdict of, a. 801, p. 881. • 

wrong trial of Jury and asaesaora cases, a. 580, p. 401. 

Juatlcea of tbe Paaco^ 

appotatment of, a. 22, p. 14. . 

, ex-offido, a. 25, p. 14. ^ 

Juvenile offendera — 

confinement of, in reformatories, a. 899, p. 288. 

Juriadictlo]| over, a. 29B, p. 10. , 

Kidnapping— ^ 

prosecution for, s. 181 (4), p. 121. 

King — * 

power to grant pardons, leprlevea, etc., a. 401 (5), p. 289. 
Knowledge— * 

Imported by Msgiatiate in taking cogniaanoe, a. 190(i) (c),pp. 182. 


OP watep— 

^definition of, a. 145 (2), p. 81. 


• * 

Landholder- 

report by, a. 45, p. 28. 
warrant of arrest to, a. 78, p. 85. 


of <£arge, a. 221 (5), p. 108. 

Cbui^ a. 558, ^ 415. ^ 

evidence Imder a. 850 (7), p. 209. 

~ ‘on of aocuaed, a. 804 (i), p. 271. 
,a.g67,p.270. 

1 Jildgment in sominaiy trial, a. 205, p. 218. 



CRmiNAL PROCEDUBB CODEr 


MuAlbr, M. M. 96, pp. 48, 44. 

daiue 85 not applloable; ■. 448, p. 885. 
not affected, b. 184 (7), p. 187.' 

Lapy — 

of amount due on recognixance, b. 516, p. 878. 
fine, B. 880, p. 288. 

LlboUoua matter — 

diBBtraotion of, b* 581, p. 885. 

Idmitatlon— « » 

for suit to lecsover attached piopeity, a. 68 (5I>)» p. 88. « 

wanant to recover maintenance, b. 488 861. 

under Chapter XII, a. 148 (/), p. 81. 

Local Inapectioii — 

by Judgea and Magistrates, s. 588, p. 404. 

Jurors qg aasesBors, s. 888, p. 827. 

Local iBLvestifiatloii — " 

by police .in cognisable cases, b. 157, p. 86. 

Local Jurladlctloii-^ * 

offences committed beyond, s. 186, p. 127. 

place where offence triable. Chap. XV, p. 118. 
procedure on arrest, s. 187, p. 188. 

law~* 

not affected by Code, s. 1 (^), p. l. 

* 

complaint on behalf of, ss. 188 (prov.), 188, pp. 148, 150. 

conrqKMition on behalf of, s. 845 (4), p. 256. 

delivery of friend of, etc., s. 475, p. 840. ^ 

detention In safe custody of, pending inquiry, a. 460 (f), p. 887. 

discharge of, a 474, p. 340. 

judgment of aoquittm of^ s. 470, p. 888. 

procedure in case of, ss. 464, 465, 407. 408, pp*4l87, 888. * 

release of, on sufficient security, pendlngdnqulty, a. 406 (2), p. 887. 
resumption of inquiry or trial agmnst, s. 407, p. 888, 

Maglatratea — 

arrest by or in presence of, s. 65, p. 81. 
appointment of, s. 18 (7), p. 10. 
bmehes of, s. 15, p. 11. 
confessions, recording s. 164, p. 108. 
corpses, dl^nterment of, by, s. 176 (8), p. 118. « 
inquest by, B.U76, p. 115. 

Inquiry to. Into cause of death during poUoe custody, s. 176 (/), p. 115. 
i nvestfgB t Um by, under Cbsp. XIV, s^i59, p. 07. 
powers of, addfthmal, s« 87, p. 21. 
hlMier, a 80, p. 17. 


ordinary, a 83, p. 17. 
.c^f^ssldem^, a 18 (8>, p. 18. 



niDIBX. 


6ia 


MagtotnrtM— eofieliMied. 

namd to pidioe ciistody» a. IST (;()» {». lOB. 

■cuch by 1 lOSf p* 40* 

ienteoeea that caSi be passed by» ss. 82> 84A» pp. 17» 19. 
^ special^ s. 14, p. 10. I 

subordination of, s. 17, p. 12. 
aueoesspis, exercise qf powefs by, 8« 559, p. 415. 
unlawfiil assembly, dlipening cf, s. 127, p. 00. 


Magtotratel di-firet dasa — 
a criminal Court, s. 6, p. 8. 
appellate powers of, s. 407 (2), p. 298. 
appointment of, s. 12 (i), p. 10. 
offeioes triable by. Scum V, col. 8. 
powers of, • ^ 

ordinmy ao^ additional, ss. 86, 87, p. 21. 
to hold inquests, s. 174 ( 5 ), P. 114. 

try European British subjects. Chap, xxxiii, p. 882. 
sentence passed by, s. 88 (i) (a), p. 17. 

in special jurisdiction cases, s. 84, p. 10. 
on European British subjects, s. MA (5), p. 19. 
special jurisdiction of, in certain cases, s. 80, p. 17. 

Maglatratea of second class — 
a criminal Court, s. 6, p. 8. 

offences triable by, ss. 28, 29, Sched. II, ool. 8, p. 15. 
powers of, 

ordinary and additional, ss. 86, 87, Scheds. Ill, IV, p. 21. 
to try European British subjectoi s. 29A, p. 16. 
sentence passed by, s. 82 (J) (d), p. 17. 

Maglatrafps of third class — 
a criminal Court, s. 6, p. 8. 

* offences triable by, ss. 28 (c), 20 Sched. II, col. 8, pp. IS, 
powers of, 

ordinary and additional, ss. 80, 87, p. 21. 
to try European British subjects, s. 29A, p. 10. 
sentence passed by, s. 82 ( 7 ) (c), p. 17. * 

Maintenance — 

alteration In allowance, a. 480, p. 350. 

civil Court decree, effect of, s. 480 (2), p. 859. 

costs, in proceedings for, s. 488 ( 7 ), p. 852. 

cruelty or hufband, in maintenance cases, a. 488, p. 851. 

death of respondent, s. 488, p. 851. 

enforcement of the order of, s. 488 ( 3 )* p- 851. 

^ insolvency of husband, a. 488, p. 851. 

JurisdlctiGn of criminal Court, a. 488, p. 851. 
wives and children, s. 486, p. 851. 
t>order, enforcement of, ss. 488 (Sh 500, pp. 851, 800. 


Marrlai 


^gainst, pro8ecutb>n for, s. 108, p. 140. 


^Married woman — 

seotielog of, prosecutioii for, s. 100, p: 150. 

t 


of, S4500, p. 875. 
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0&miKAZ» FEOCOmtJU COD|C« 


Mctnoramliim — 

at the foot of a coofea^on, 8» 164 p. 1U0. 
of evidenoey as. 850, 856, (3), p. MS, SOU. 

MUitaiy force— 

to diaiieEse unlawftil BBsembly* . 

'duty of offioer, a. 180, p. 09. 
power of officer, a. 181, p. 70* 
uae of, a. 129, p. 09* 


MlUtary Jurore, a. 817, p. 289* 


Mlaoi^ . 

bond required ftom, a* 51 4B, p* 878* 

ooiiq»laint on behalf of, aa. 198 (prov.), 199, pp. 149, 150. 
mmpoaition on behalf of, a. 845 (4), p* 259i * 

oualody of, a. 401 (J) (5), p. 860* 


Bdlnor offence— 

conviction for, a. 288 (f), p. 188. 


Misdirection to Jury — 

when an Irregularity, a. 587 (d), p. 401. 


Mukhtnr — 

when a pleader, a. 4 (i), (r), p. 6* 


Nolle prosequi — 

by Advocate General, a* 888, p. 244. 


Non-ballable offences — 

definition of, a. 4 (I) (6), p. 4. 
llat of, Scbed. U, ool. 5. 


4 


Nott-oogulsable case — 

definition of, a* 4 (/) (n), p. 6. 

Non-codnisable offonce— 

definition of; a. 4 ( /) (n), O. 

Ii^nnation regarding, a. 155, p. 94. 

Inveatigation into, a. 155 (f), p. 94. 

name and addreaa of person committing* 8. 07» p. 29. « 


to accnae d, ^ e 

of appeal, a. 422, p. a00« 

furtliM inquiry and commitment, aa. 486, 487, pp. 820, 
revlMon by Higb Court, a. 489 (/), p, 886. 
rf^it of trial aa European Britlab aubjcot, a. 448, p« 888, 
omlaaton to give, a. 584, p. 401. 

^^^*S/ord»*to*imy compenaation, a. 250 (2), p. 197. 

PubUe Proaecutor, 

of tianafer application, a. 526 <8), p* 888. 
anvety — « 

I of bond, a. 514 (f), p. 878. 


eondMpnal order for remeyM of, e. 18 8,|> . 70. 


repet i tion or « 


I of, a. 148, p. 
iofe 


a. 144, p. 78. 



IKDM* 




taJdng^of tvidum oii« «• 909 (ai4)r p* 158. 
to meemed, ■» 848, p. 961. 

• f 

ObotmeUon — « 

removal of unlawfiil, a. IflB, p. 70. 
to poUfooflloer, arrost for, a. 64 ( J), jfl/Mlp, p. 97. 

ioogolzaaoe^, agaiaat marriage, aa. 108, 109, pp. 140, 160. 

pablio Joatioe, a. 106 (i) (6), pp. 188, 180. 
State, a. 106, p. 144. 
by Court of Seaaion, a. 108, p. 187. 

Court, a. 104, p. 187. 

^ 190, p. 182. 

, for otner offences, a. 20, p. 15. 

Penal Code offences, a. 28, p. 15. 
-eommitted in Magistrate’s presence, a. 64, p. 81. 
definition of, a. 4 (o), p. 6. 
omnponnding of offences, a. 845, p. 266. 
distuiot, to nave separate charm, a. 288, p. 176. 

Inveatii^tion, inquiry and trial of, 

under other law, a. 6 (2), p. 7. 

Penal Code, a. 5 (7), p. 7. 

Joint trial of, aa. 284-286, pp. 178-184. 
place of inquiry into, aa. 170-184, pp. 118-126. 

* trial for, a. 177, p. 116. 
aommary trial of, a. 260, p. 208. 

aummona for offences beyond Jurisdiction, a. 186, p. 127. 
trial of European British subjects, s. 29A, p. 16. 

offences ooininitted out of British India, a. 188, p. 128. 
warrant for offences beyond Juriadiction, a. 186, p. 127. 

*> 

Offander-^ 

detention of, present in Court, a. 651, p» 266. 
first, probation of, s. 562, p. 417. 
habitual, security from, a. 110, p. 56. 
previously convicted, 

abode of, a. 564, p. 420. 
address of, a. 565, p. 420. 

, oommitmqit of, a. 848, p. 268. 
proclaimed, deffnition of, a. 45 (2) (li)* P< 
pursuit of, into other Juriadiction, a. 68, p. 80. 

Offensive occupation— 
aa nuisance, a. 188, p. 70. 

Offensive trade— 

as nula^oe, a. 188, p. 70. 

OCfinsIve weapons — 
aeisore ef, a. 68, p. 26. 

Officer In obarffe of poUce^statloa— 

aoeused, release of, or aendlim for of, as. 160,^170, p. 110. 
arrest of vagabonds, habitual offend^, a. 66, p. 28. 
s report cff, a. 62, PL 81. 
bail, granting of, as. 406, 407, 400, pp. 867, 870. 

4efinnion a. 4 (/) <p)» p. 7r 

first lAllaifnltios, reoordiiig of, 1 . 164, p. 09» 



THE GEXSIlNAlr PBOCEDUBB CODE^ 


Officer In charge of polioe-etatloii — canchndcd. 

investigation of offences by» ss. 156» 157, pp. il5, 06. 
order by, to produce docniinents, s. M, p. 4a. 
searcbes by, ss, 165, 196, pp. 167, 108. i * 

unlawful assemblies, dispersing of, by, ss. 127/ yiO, p. 60. 

Omlaaloii — * 

to prepare charge, ss. 585, 587, p. 401. 

state offence or particulars, s. 225, p. 178. 

Open Court — 

judgment, delivery of, in, s. 808 (i), p. 275. 
proceedings to be held in, s. 852, p. 267. 

Opinion — i 

of assessors, s. 808 </), p. 288. , 

Judge, as a ground of transfer, s. 526, p. 888. 
cUfferenoe between, and jury, s. 80^ (/), p. 233. 
expression of, to Jury, s. 288 (f), p. 228. 

Oateneible means — 

a person having no, of subsistence, 
arrest of, s. 55 (5), p. 28. 
security from, s. 100 (6), p. 55. 


Pardon — 

admissibility of statement under pardon, s. 388 (2), p. 248. 

examination of pardoned accused as a witness, s. 887 (8>, p. 346. 

non-conmliance with terms of, s. 889, p. 248. 

reasons tot tender to be recorded, s. 887 < /^), p. 245. 

tender of, ss. 887, 888,. pp. 245, 247. 

trial of person pardonM, ss. 889, 889A, pp. 248, 249. 

power of King to grant, s. 401 (5), p. 289. 

Parties — - 

convenience of, transfer of case for, s. 526 ( /) (e), p. 888. 
hearing of, • 

in appeal, s. 488 (i), p. 809. 
revisions, s. 440, p. 881. 


Payment— 

of compensation for false complaints, s. 250, p. 197. 
out of floe, s. 545, p. 408. 

expenses of 

complainant, a. 544, p. 407. 

out of flne, s. 545, p. 408. 
witnesses, s. 544, p. 407. 

fees to complainant, s. 546, p. 409. 


bieacdi of, 

prevention and suppression of, s. 42 (5), p. 22. 
prooedorg in imminent, s. 114, prov., p. 59.* 
beeping, 

security Ibr, ss. 106, 107, pp. 50, 52. 


PwmI Codft 

m.n(9, SB), p. 10 : ■I34A (■. 108 (a) ), p. 
> (Mk IMAM), pp. 74, TO ; 


04; lOOA ((i.«00,m),A 84; 100. 
p.480; 48»Ao480D/a.*n^p^4a0. 



ikDEX. 


Peiisltable property — 

disposal of, s. 145 (^), p. 82* 
power to sell, s. 525, p. 888. . 

Peijury— 

prosecutioii for, 

by approver, s. 889 (d>» p. 248. 
imtiadon of, s. 195 (i)'(5), p. 188. 


Per-nlaaiod — i 

^ to conduct prosecution, s. 405, p. 865. 

withdraw complaint, a. 248, p. 196. 

Peraonal attendance — 

of accused, when dispenscd^wilh, bb. 116, 805, pp. 60, 158. 

Personal Interest — 

of Judges, Magistrates, s. 556, p. 412. 


Petty — 
no a*^**^-*^! 


deflnitlon of, s. 4 (i) (9), p. 7. 
of imprisonment, 

power to appoint, s. 541, p. 407. 
inquiry or trial, as. 177-184, pp. 116, 120. 
doubt as to, s. 185, p. 126. 
wrong place, s. 581, p. 899. 


Plea of guilty — 

appeal in cases of, s. 412, p. 808. 
in Sessions cases, s. 271 (2), p. 216. 
summary trials, a. 268 (g), p. 211. 
summons-caseB, s. 248, p. 194. 
warrant-cases, b. 255 (2;, p. 204. 


Plea of pardon — 

by approver, ss. 889, B89A, pp. 248, 249. 
w 


appearance of, for accused, s. 840, p. 249. 

0 in other cases, s. 205, p* 158. 

security cases, s. 116, p. 60. 
for prosecution, s. 495 (2), p. d65. 
definition of, s. 4 (/) (r), p. 6. 
not to sit as MagiBtrate, s. 557, p. 414. 


Poijiee ^ 

death of a person In custody of, s. 176, p. 115. 
powers of investigation by, ss. 154-176, pp. 98, 115. 
preventive action of, ss. 149-158, pp. 98, 98. 
search b^ a. 165, p. 107. * 

seiaing or property by, suspected to be stolen, s. 550, p. 410. 

PoUc* diMjr— * • 

oAtie. in, n»t t/videace, a. ITS, p. 111. 

fawpectlon br llagtatnite or ooeuied, e> 178 (8), p< 111* 

nw oC**' 1T3 (g)t p. 111. 
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THE CUlClNAli PBOCTEDUBE C01>Er 


Police AnvMtlAatioii — 

dstoation to accused beyond 84 bmini* s. lG7,"p. 108. 
of ooigiilxable offences^ s. 15d» p. IMk 
^ oon-oogoisable offences* s* 106* p* 60. ^ 

wben evidence suf&ctient or not* ss. 160* 170* p/ lio. 
witnesses* attendance of* in* s. lOO* p« 07. 

examination of* in* s. 161* p. 08. « 

PoUoe-oiriGera — 

oonduotins prosecnitkm* s* 405 * p. 860 * 
d^utino sulMndlnate. to arrest* s. 56 * p. 20 . 
giving inducement to mnfess* s. 168 * p* 108 . 
powers of superior p<dioe-ollloer* s. 551 * p. 410 . 
recording statements and tXKnfessions* s. 164 * p. 102 . 
selsuce of suspected articles# s. 550 * p. 410 .^ ^ 

Police report — 

investigation* s. 168* p. IIO. 
occurrence* ss. 107* tM* pp. 06* 07. 
suicides* inquest* s. 174* p. 114. 
to Magistrates* s. 178* p. 118. 
under ss. 108*110* 145* 147* 158* 168. 

PoUoe atatton — 

definition of* s. 4 (I) (s)* p. 7. 

PoUttcal Agent — 

certificate of* s. 188* p. 188. 


dilutes regarding* s. 145* pp. 81* 82. 
restoring* of immovable property* a. 522* p. 885. 


Post office — 

ietters in custody of* ss. 04-06* pp. 42-44. 
trial of offences against* s. 184* p. 126. 


0 t Inquiry or trial* s. 

!TOprooes8*8. 


p. 205. 
p. 153. 


Powers of Courts — 

oottferment* etc.* f>f s. 80* p. 81. 
ocdfeary and additional* ss. 86-88* p. 21, 

Powers of Hlglt Court — 
inberent* s. 061A* p. 415. 

Powsrs ai Magistrates — 
cxmOerment of* s. 80* p. 21. 
cotttiniianee* etc.* iff* s. 40* p. 21. 


; iff death sentence on, s. 882* p« 882. 


’ ss. 166; 166A, and'106B, pp, 144* 146, 147.o 
^ O. 145 (4>* pp 61* 68, 
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Prealdenw Mkigtatrate — 
a criminal Court, s. 6, p. 8. 
appeal tem, s. ^1, p« 800^ 
appointmeut ana powen oC a. IS, p« 18. 
beochee of, a. 19, p« 18. * 

j|l4gineiit of, a. 870, p. 878/ 
lood llmita of Juriadictloii,li. 90, p. 18. 
irffonoea triable l»r, aa. 88, 89, Scned. 11, ool. 8, p. 15, 
powera compel leatoiatlon of abducted fSemato, a. 552, p. 410. 
• . tpde r compeuaation to aneated penons, a. 558, p. 411. 

require production of pribonera m jail, a. 542, p. 407. 
record of evidence by, a. 882, p. 278. 
relierenoe to High Court by, a. 482, p. 818. 
aentencea by, a. 82 (i) p. 17. 

aubordination to Chid Xrwdepcy Magistrate, a. 21 ( 2 ), p. 18. 


Presidency-town — 

a diatnct, a. 7 (4), p. 9. 

Preventive action — 

of the police. Chap, xiii, p. 92. 

Previous acquittal — 

bar to trial for same offence, s. 408, p; 290. 
proof, of a. 511, p. 376. 

Previous conviction — 

charge aa to, a. 221 (7), p* 168. • 

commitment to Sessions for, a. 848, p. 263. 
evidence of ^roof of, a. 811, p. 287. 
procedure in Sessions trial, a. 810, p. 287. 

* warrant-cases, s. 255A, p. 204. 

• 

Previously convicted offenders — 
notifyiiig address, a. 565, p. 420. 

• 

Private person — 

aid to another person, a. 48, p. 28. 
aneat by, a. 59, p. 80. 

aaaiatance to BIbgistrate and police, s. 42, p. 22. 

information by, a. 44, p. 28. 

mode of arrest by, a. 59, p. 80. 

seixure by, oSoffenaive weapons, s. 58, p. 26. 

Private prosecutor — 

pemdaaion to conduct prosecution, s. 405, p. 865. 

Privy Gouncii— 

iiSl^eat to, a. 404, p. 206. 


n, 8. 562, p. 417. 

e 

cedure — 

in inquiry. Chap, xvii, p. 157. 
Sessions trial. Chap, xxiii, ] 


I inquiry. Chap, xvii, p. 157. 
Sessions nrial. Chap, xxiii, p. 214. 
summary trial. Chap, xxii, p. 208. 
aummqng-caOli, CSiap, xx, p. 193. 
pramint-caaca, Chap. xxi. p. 201. 
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Process — 

postponement of issue of, s. 202, p» 158. 
to compel appesrsnce of accused, ^ « 

attacuunent and proclamation, ss. 87*89| pp. 87*40. 
summons, ss. 68-74, pp. 82, 88. 
warrant, ss. 75-86, pp. 84-87. ^ 

compel attemlanoe of mtnesses, etc., s. 257 *(f )f p« 806. 
production of documents, etc. 
search-warrants, ss. 96-00, pp. 44-46. 
sununons, ss. 94, 05, 257» pp. 42, 48, 206. 


Process fees — 

payment of, s. 204 (3), p. 157. 

Prockdmed offender- 
arrest of, 

by police, s. 54, ihirdiy^ p. 26. 

private person, s. 59 (1), p. 80. 
definition of, s. 45 (2} (ii), p. 28. 
information about, s. 45 ( j) (5), p. 23. 


Proclamation — 

for absoondiu^ person, s. 87, p. 37. 

unknown owner, s. 528 (f), p. 886. 
of order, s. 184 (2), p. 74. ^ 

Production of documents — 

process to compel, « 

search-warrants, ss. 96-99, p. 44-46. 
summons, ss. 94, 95, 257, pp. 42, 43, 206. 


Property — 

attachment of, s. 88, p. 38. 
destruction of libellous, s. 521, p. 885. 
disposal of. Chap, xliii, p. 880. 
stolen, 

srarch for, s. 08, p. 46. 
seizure of, s. 550, p. 410. 

Prosecution — 

permission to csonduct, s. 495, p. 865. 
sanction for, ss. 195, 476, pp. 188, 840. 
witiidrawal firom, s. 494, p. 864. 

» 

Provincial Government — 

appeal by, finom order of acquittal, s. 417, p. 806. 
appointment by, of 

ben<die8 of Maj^istrates, s. 15, (i) (2), p. 11. 

District Bla^istrates, s. lO, p. 9. 

Justices of the Peace, s. 22, p. 14. 

Presldeniw fifagistrates, s. 18, p. 18. 

Sessions Judges, s. 9, p. 9. 
special Magistrates, s. 14, p. lO. • 

Sub-divillonal Magistrates, s. 18 (7), p. lO. 
subordinate BCagistrates, s. 12 (7), p. lO. 
complaint by order of, ss. 106, 106A,im. 144, 146. 
confinemcmt, place of, maybe directed oy, s. 541, pt 406. 
divisions, 

alte ring th e limits of, s. 7 (2), p* 9. 
subsOmmeg of, s. S (7), p. 9. 
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ProTlndat Government— ^coDc/tnieci. 

language of Court determined by, e. 558» p. 415. 

lunatic, delivery of, to a friend, a. 475, p. 840. / 

powers, ca n o elm ent of, « 

from Magbtrates, a. 41:|p. 22. ^ 

conferment of, ^ 

on benches of ICagisyntea, as. 15, 10, pp. 11, 12. 

Magistrates, s. 80, p. 21. 

Magistrates over offences beyond local jurisdiction, s. 186, p. 127. 
* Ai^eroise summary powers, ss. 260, 261, pp. 208, 210. 

^ Mid inquest, s. 174 (5), p. 114. 

take cognizance, s. 190 (2), (J), p. 182. 
continuance of, 

orders under, s. 144 (6), p. 78. 
powers on transfer s. 40, p. 21. 

* ordering proceedings fn seditious publications, s. 108, p. 54. 

Public Prosecutor, appointment of, s. 492, p. 868. 
rules by — 

for expenses of complainants and witnesses, s. 644, p. 407. 

* sanction of, under Chap, ix, ss. 182, 495, pp. 70, 865. 

.rules, making of, by, for guidance of benches, s. 16, p. 12. 
sanction of, to the prosecution for, 

to exhibit to High Court informations, s. 104, p. 187. 
criminal Mnspiiacy, s. 106A, p. 146. 
offences against the State, s. 196, p. 144. 
prosecution of Judges and public servants, s. 197, p. 147. 
unlawful assemblies, s. 182, p. 70. 

Eientenoes, suspension of, as. 401, 402, pp. 280, 290. 
transfer of cases by, s. 527, p. 893. 

• 

Public — 

to aid and assist execution of warrant, ss. 42, 43, pp. 22, 23. 
give information of certain offences, s. 44, p. 28. 

Public Justice — 

prosecution for offences against, s. 195 (I) {b), p. 188. 

Public nuiaaiiGe — 

bona fide cslaim of right, s. 139, p. 76. 
conditional order in, ss. 188, 184, pp. 70, 74. 
daimerous building, animals, etc., s. 188, p. 70. 
evkfenoe, recording of, s. 188, p. 70. 
iU|unGtion pending inquiry, s. 142, p. 77. 
injurious ti^c or occupation, s. 188, p. 70. 
jury, appointment of, s. 185, p. 74. 
order alMlute in, h. 140, p. 70. 
rqietition, or continuance of, s. 148, p. 77. 
unlawful obstruction, s. 183, p. 70. 

t 

Public ptgpe — 

^definition of, s. 188, Expln., p. 71. 


Public Prosecutor — 

jtppeal by* against acquittal, s. 417, p. 805. 
appointment of, s. 492, p.^8^. • 

oerafloate of, before prosecution of approver, s. 389 (/), p. 248. 
conduct of Scions trials, s. 270, p. 215. 

•definition of^ s. 4 (7) g), p. 7. 

|BOwer to cc^uct trials, s. 498, p. 864. 

wubd^pw cases, s. 494, p. 804. 
right to*csOilauct prosecutions, s. 495, p. 865. 



TBK CBIMWAl. BBOGEDUBB C01>£^ 


Public servants — 

affidavit in pcoof of oonduot of» s. SB9A, p. 404. 
€30inplaint by» b* ie5« p* 188. 

Court-sale, bidding or purchase at, s. 560, p. 4K. 
prosecution of, s. 107, p. 147. r 

Punisbment — 

oonunutatimi of, s. 402, p. 200. 
maximum term of, s. 85, p. lO. 
limits of, BS. 81, 82, p. 17. 

Pursuit — 

of offender, escspins from custody, s. 06, p. 81* 
out of Britidi India, s. 58, p. 80. 

c C' ' 

QiiasbinA — 

of commitment, s. 215, p. 165. 
proceedings, s. 489, p. 825. 

Questions of fact — 

appeal on, s. 418, p. 806. 

Judge to eatress opinions on, s. 208 (8), p. 220. 
|ury to decide, s. 200, p. 280. 
in reference, s. 807, p. 238. 
revision, s* 480, p. 825. 


Questiona of law — 

appeal on, s. 418, p. 806* 

csommitmeht, quashing of, on, s. 215, p. 165. 
Judge to decide, s. 298, p. 220. 
reference on, s. 482, p. 818. 
reservation s. 484, p. 818. 

Questions to accused — 

putting of, s. 842, p. 251. 
recsord of, s. 864, p. 278. 

Questions to witnesses — 

in investigation, s. 161, p. 08. 
refrasal to answer, s. 485, p. 840. 


Railway — 

offencses against, s. 184, p. 126. 

Railway servants — 

exemption from jury, s. 820, p. 248. 
summons on, s. 72, p. 88. 

Rape — 

by husband, 

inq^i^ and investigation, s. 561, p. 415. 

Reasonable apprehension — 

as a ground uutransfer of a case, s. 526, p. 388. * 

Re-call — ^ 

of witnesses, alter framing of charge, s. 256, p. 204. , 


Receiver — 

CJI appoIntnjgpl^Q^ss. 88 (J) (6), 146, (2), pp. 88, 88. 
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Wannt ^wlMiiiip n 

by fiiBt offenders, ss. 562, 568, pp. 417, 416, 410, 
minors, s. 51 A, p. 807. , 
deposit instead OT, s* 518, p* 876. 
ftom person arrested, s. 74 P* 84. 
levy it amount due on, s. 816, p. 878. 
on bail, ss. 406, 408, pp. 867, 860. 

Record-— , 

• calling forA^appellate Court, ss. 421, 428, pp. 807, 800. 
revlslonal Court, ss. 485, 480, pp. 818, 825. 
in contempt oases, s. 481, p. 848. 

summary trials, ss, 268, 268, pp. 211, 218. 
of confession, ss. 104, 8^pp« 102, 278. 

• opinion of assessors, IKpo^j^. 286. 
rules for inspec^on of, s. oMTp. 411. 

Reference — 

. for adequate punishment, s. 840, p. 268. 

committal or trial, s. 846, p. 261. 

** in security cases, s. 123, p. 65. 
to third Judge, s. 420, p. 816. 

when accused does not understand proceedings, s. 341, p. 250. 

Reference to High Court — 

submission, for confirmation, Chap. XXVI7, p. 280. 
when made, ss. 807, 482, 484, 488, pp. 288, 318, 324. 

Reformatories — 

confinement in, s. 300, p. 288. 

Reformatory Schoola Act — 

saving of, ss. 800 (3), 564 (3), pp. 2 

Rbihsal — 

to answer questions, s. 485, p. 840. 
attend search, s. 108 (5), p- 43. 
give name and address, s. 57, p. 20. 
produce documents, s. 485, p. 840. 

Registrar — 

a civil Court, t. 488, p. 840. 

not a civil Court, ss. 105 (8), p. 138. 

Release — • 

of accused, 

on baU, s. 500, p. 370. 

probation, s. 562, p. 417. 
when evidence deficient, s. 160, p. 110. 
of ai^pgllaat, 

on baO, s. 426, p. 315. 
suspect, 

on taking name and address, s. 57 (3), p. 20. 

V • 

Remand — e 

on a^oununent, s. 344, p. 255. 
to pouee custody, s. 167, p. 108. 

• • 

Remariui — t 

as to dem^offf of witnesses, s. 868, p. 273. 
e]qMmgiiig of, irom Judgment, s. 561A, p. 415. 
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Remission — 

of sentence, by Government, s. 401, p. 280. 

^ in contempt cases, s. 484, p. 840. 

Reply — 

by Public Prosecutor, s. 202, p. 226. 

Report — 

by officer in charm of police-station, ss. 173, 174, pp. 118, 114. 
of apprchefisTon, s. 62, p. 81. ^ 

poIiM, 

in com^^i^^ offencses, s. lOO (2) (6), p. 182. 

disputes of immoveable property, s. 145, pp. 81, 82. 

use of land, s. 147, p. 80. 
nuisance casc», s. 188, p. 70. 
public of certain offence, s. 44, p. 28. 
subordinate polim-officer, 

of investigation* o. 168, p. IIO. 
village headmen, s. 45, p. 28. 

•of Chemical Analyser, s. 610, p. 876. 
cognizable offences, s. 164, p. 08. 

suspected, s. 167, p. Oti. 
local inquiry, s. 148 (i), p. 01. 
non-cognizable offences, s. 155, p. 04. 
proceedings to High Court, s. 488, p. 824. 
suspected deaths, s. 174, p. 114. 

Repute — 

evidence of, in security cases, s. 117 (4), p- 60. 

Residence — 

jurisdictioii in maintenance cases, s. 488 (^), p. 852. 
notifying of, s. 565, p. 420. 

Restoration — 

of abducted females, s. 522, p. 385. 
atta<died propertyt s. 80, p. 40. 
document, s. 517, p. 881. 
property, ss. 145 (6)> 517, pp. 81, 381. 

Restraint — 

of arrested person, s. 50, p. 20. 
csomplalnant, s. 171, p. 111. 
witnesses, s. 171, p. 111. 

Retrjlal — * 

Oy appellate Court, s. 428, p. 800. 

lugh Court in revision, s. 480, p. 825. 
of accused, after discharge of jury, s. 308, p. 280. 
for material error, s. 282, p. 175. 

Revenue CSourt — 

complaint by, s. 476, p. 340. 

Review — 

by criminal Court, s. 860, p. 818. 

Reviaion — 

acquittal order, s. 480 (4)« p. 825. 
audience of parties in, s. 440, p« 881. 
ball — P' 
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by District Magistrate, s* 485, p* 818. 

SOgh Court, 88. 485, 48^ pp. 818, 825. 

Sessions! Judle, s. 485, p. 818. 
oonunitinent order on, s. 4W, p. 828. 
composition in, s. 846 {5A)] p. 850. 
diffimpce of opinion on, 8.^0 (/), p. 825. 
enhancement of sentence on, s. 480 (5)f p< 825. 
farther inquiry in, s. 488, p. 880. 

^release bn ^bation, a. 662 {Sh P« 617. 
sentence, eimnoement of, s. 480 (5), p. 825. 

su^msion of, as. 485 (/), 438 (/), 489 (/), pp. 318, 824, 325. 


Right of rep] 
pfPubUc 

Sales — 


Ltor, 1 ^ 220 . 


by Court, prohibition to purchase, s. 560, p. 415. 


Sanction — 

' --of High Court, s. 880 (.1), p. 248. 

Provincial Government, as. 182, 405, pp. 70, 865. 

Search — 

by Magistrate, in his presence, s. 105, p. 40. 

polioe-oflicer during investigation, s. 165, p. 107. 
disposal of things found in, au 00, p. 46. 
for person wrongfully confined, s. 100, p. 47. 
in presence of nmnesses, a. 108, p. 48. 
occupants of place searched may atfbnd, s. 108, p. 48. 
of person arrested, s. 51, p. 26. 

place entered by fugitive offender, s. 47, p. 25. 
wmnen, s. 52, p. 20. 

person in charge of closed place to allow, s. 102, p. 48. 

« procedure where ingress is not obtainable, s. 48, p. 25. 

breaking doors and windows for liberation, s. 49, p. 26. 
breaking open zenana, s. 48, prov., p. 25. 

Search«warfanta — • 

disposal of things found, s. 90, p. 46. 

for noose suspected to contain stolen property, etc., s. 98, p. 45. 
persons wipngfhlly confined, s. 100, p. 47. 
seditious publications, s. 99 A, p. 40. 
issue of, B. 96, p. 44. 
restrictions gi, s. 07, p. 45. 


Search without warrant — 
by Magistrate, s. 105, p. 40. 

^ poUce during Investigation, s. 165, p. 107. 
for false weights, s. 158, p. 98. 

• 

Seanriiy — 

delivery of property after taking, s. 517 (V), p. 381. 
for good behaviour, « 

ediasemlnating s^tioiy a. 168, p. 54. 
habitual offenders, a. 110, p. 56. 
vagrants and suspiMfia, s. 109, p. 55. 
for'^keepfng the peace, • 

• on convfbtion, s. 106, p. 50. 
in otbef cases, s. 107, p. 52. 
ofder-for. npt eahanoement, a. 428 (/) (b), f>. *'109. 

^ * on teue of wamint, s. 76, p. 41. 
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S«dltloiiB mattw — 

diaaemination of» a. lOS, p. 54. 
aeizme of, a, 99A, p. 46* 

Seisuro — 

by polkse, . 

of fialae weifi^ta, a. 158, p. 98* 
offeoaive weapons, a. 58, p. 20. 
property on arrest, aa. 51, 528, pp. 26, 886. 
seditious matter, a. OOA, p. 46. 


Sentence-^ 

award of, by Courts, as. 31, 32, 84, 34A, pp. 17, 10. 
commutation of, a. 402, p. 200. 
death, confirmation of, a. 874, p. 280. 

ezeciition of, a. 881, p. 222. ^ 

impoaition of, a. 308, p. 277. 
on pregnant woman, a. 882, p. 282. 
enhancement of, by appellate Court, a. 423, (I) (5), p. 428. 

High Court, a. 480, p. 825. 
execution of. Chap, xxviii, p. 282. 

imprisonment in defiiult of fine, as. 88, 308 (2), pp. 18, 288. 
offender already sentenced for another offence, a. 897, p. 287. 
on conviction A several offencses, a. 85, p. 19. 

passing of, as. 245 (2), 258 (2), 806 (2), 800 (3h PP- 105,7207,^233, 
286. 

escaped cmiviots, s. 306, p. 286. 
remission of, by Government, s. 401, p. 280. 
submission of, to superior Court, a. 3M, p. 281. 
suspension or remiamn of, sa. 401, 402, pp. 289, 200. 
warrant for executioD of, a. 889, p. 285. 

when Magistrate cannot pass adequate sentence, ss. 347, 340, pp. 261, 263. 


Sesaiona Judge— 

additional Sessions Judge of another sub-division, s. 0 (^), p. 9. 

appcnls to, s. 448 (2), p. 833. 

appointment and jurisdiction of, s. 0 (1), p. 0. 

powers of, to call for recqrds, a. 485, p. 818. « 

direct commitment and fhrther inquires ss. 436, 437, pp. 820, 
828. 


make over cases for trial, s. 108 (2), p. 137. 
report to High Court, s. 488, p. 324. * 

transfer and withdraw oases, ss. 488 (2), 528 ( /), pp. 324, 403. 
urgent applications, s. 17 (4), p. 12. 
proceedings laid iMOie, ss. 123 (2), 455 (2), pp. 65, 334. < 

sentences by, ss. 81 (2), 84A, pp. 17, 19. * 

subordination and inferiority of Bfagistratea to, ss. 17 (5), 435, Expln., pp. 12, 318. 


Signature— 

by accused on statement, s. 864; p. 278. 
complainant on*statenient, s. 200, p. 152. 
Court on Judgment, s. 367, p. 276. 
sommons, s. 68, p. 32. 
warrant, s. 75, p. 84. 


Slttiago— 

place of, 8. 835, p. 244. 
time iMT, s. 884, p. 244. 


Small Cause Court— 
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Special iuflidlietloiiL and procedure— 
rcaoveSdoo of, s, 1 p. i. 


Specdei MafttotratDU* 

apppiutineiit of, s. 14, p. If. 
polioe-<Mom as, b. 14 10. 

Buboidfiiatioo to District llaAiBtnite, b« 17 (i), p. 12. 

SesBioDB Judges, s. 17 (5), p. 18. 

• * Sub-diviBional Magistrate, s. 17 (2), p. 


12 . 


Special proced^fta — * 

^ cases of Europeaii Britidi subjects, Cbaps. xxxiii, xUva, pp. 382, 804. 
^ under ss. 196, 476, pp. 188, 840. 


Special rules of evidence— 

deposition of absconders, W. 612, 618, pp. 877, 378. 

medical witnesses, s. 609, p. 876. 

previous conviction or acquittal, s. 611, p. 876. 

• report of Chemical Examiner, a. 610, p. 876. 


Standing Counsel — 

right to conduct prosecutions, s. 496, p. 865. 


State — 

offences amlnst the, 

complaint for, s. 196, p. 144. 
preliminary investigation in, s. 196B, p. 147. 

Statements — ^ 

by accused before Court, ss. 164, 364, pp. 102, 273. 
police, s. 162, p. 98. 

witnesses before committing Magistrate, s. 288, p. 223. 
police, B. 162, p. 98. 

* inducements, offer of, for, s. 168, p. 102. 


Stay — 

of orders for disposal of property, s. 620, p. 88^ 

proceedings, when new diaige requires sanction, s. 280, p. 17.'>. 

under s. 476, s. 476 (6), p. 840. 
prosecution, by Advocate General, s. 888, p. 244. 
trial, by High Court, s. 278, p. 217. 


Stolen property — 

arrest of person having, s. 54, p. 26. 
habitual receiver of, security Rom, s. 110, p. 56. 
joint trial of persons concerned, s. 289, p. 188. 

, payment to innocent purchaser of, 
out of fine, 8. 645, p« 408. 

• money found on accused, s. 610, p. 883. 
wseaidi of a house for, s. 98, p. 46. 
seizure by police of, s. 660, p. 410. 


» StoppiSig ^rooeedlni 
by fifagiauate, s. s 
m effect OT, s. 408, E 


Ii9, p. 107. 
Expln., p. 200. 


8ub*dlvlalon-«> 

definition of, s.i4 (/) (u), p. 7. 
existfog,mainlained, s. 8, p. 0. 
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Sob-divlfllonal Magistrate — 

additional powers of, s. 87, p. 21, 
appointment of, s. 18 (2)^ p. 10. 
ordinary and additional powers of, ss. 36, 87, p.*21 . 
power to call for records, s. 485, p. 818. f 

hold inquests, s. 174 (5), p. 114. \ 

issue warrants to landholders, s. 78, pa 85, 
transfer cases, s. 528, p. 898. 

powers of under ss. 126, 188, 144, 145, 147, 190, 192, 206, 387. m>. 08. 70, 78, 
81, 89, 182, 135, 158, 245. 

subordination of, to District Magirtrate, s. 17 (/), p. 12. 

Sessions Judge* s. 17 (5), p. 12. 


Submission — 

of case to another Magistrate, s. 846, p. 261. ^ 

superior Magistrate, ss. 846, 349, iV Slid* 
proceedings to another Magistrate, s. 349, p. 20%^ 
under s. 562, s. 380, p. 281. 


Subordinate Magistrates — 

iippointment and powers of, in district, s. 12, p. 10. 

|H>wers of commitment, ss. 847, 848, p. 261, 268. 

Subordination — 

of Magistrates to District Mamtiate, s. 17 (5), p- 12. 

Sessions Judges, s. 17 (3), p. 12. 
Sub-divisional Magistrate, s. 17 (2)f p. 12. 


Successor — 

of Judges and Magistrates, s. 559, p. 415. 

Suicide— 

inquiry in, and report of, s. 174, p. 1 14. 

Summary trials — 

appeals feom, s. 414, p. 804. 
contempt cases, s. 480, p. 347. 
evidence, recording of, s. 8^5, p. 268. 
language of record and judgment, s. 265, p. 213. 
limit of imprisonment in, s. 262 (2), p. 210. 
offences so triable, s. 260, p. 208. 

power to Magistrate and Benches to try, ss. 260, 261, pp. 206, 210. 
procedure in, s. 262 (1), p. 210. 
record of, ss. 268, 264, pp. 211, 218. 

Summing up — 

by Judge to assessors, s. SOO^d. 286. 

jury, 8. 297, p. Se7. 

Public Proaecutof, s. 280, p. 224. 

Summons — * 

affixing of, s. 71, p. 3^ 
errors^OT omissioiis in, s. 387, p. 401. 
for offences beyond jurisdiction, s. 186, p. 127. 
form of, 8. 68 (J), p. 82. 
issue of, in the first instance, s. 204, p. 192. 
service of, s. 68 (2)» p. 82. ^ 

mode of, s. 60, p. 82. 

of Crown on rauwav servants, s. 72, p. 88. 
outside local limits, s. 78, p. 88. 
s. 74, p. 84. 


f 
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Siinunons-cab 

* definition 4 (/) (o},-p. 7. 

evidence how^^rocorded, a. 855, p. 268. 

^ maintenuoe c«ri|e8, a. 488 (6), p. 851. 

"“T/nianncc caaea^ a. 1C7, 7 JSf4, 

HiSiecurJty proceedings, a. ''&)• p. 60. 
trial cxfEuropeui Britiahwbject^ a. 445, p. 884. 
generally. Chap, xx, p. 198. 


Sttfierior police-officer — 
powers of, a. 551, p. 410. 

Sureties — 

appeal from order rejecting, a. 406A, p. 298. 
bonds, by, as. 496, 497, 499, pp. 867, 370. 
death or insolvency of, s. 514A, p. 878. 
disriiarge of, as. 126, 502, pp. 68, 871. 
for peace and good behaviour, s. 122, p. 64. 
inquii^ into fitness of, a. 122 (i), p.i64. 
rejection of, s. 122 (i), p. 64. 


Suspension — 

or rdliission of sentence, as. 401, 402, pp. 289, 290. 


Tank — 

fencing of, a. 188, p. 70. 


« * 
Telegmpli office- 

offences against, s. 184, p. 126. 

production of documents from, sa. 95, 96, pp. 48, 44. 


Temporary order — 

in uigent ca;:es of nuiaance, a. 144, p. 78. 

Theft— 

place of trial fbr, a. 181 (3)» p- 121. 

¥ ' , 

iThlrd pasty— 

c^claana to attached property, a. 88, p. 88. 


Trade— 

pr^iibition or regulation of, a. 188, p. 70. 

* o 
Te r r i to ri al dtvlslona— 

* of province. Seariona-di vision, diatripta, a. 7 (i), p. 8. 
^ sub^viaionii, a. 8 (/)» p. 8. 

, Transac|jk}i^ * 

olleim in aami, as. 285, 2d9t PP-^ 
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*rMiiafer— ^ 

application for, to trial Ck>urt, s. 086 (0).9p. 888, 889. 
does not alfoct powers conferred, s* 40, p. 21. « 
new trial to commenoe on, s. 800 (8), p. 264. 
of appeals to additional SesskniB Judge, s* 400,fp^ BOO» 


first class s. 407 (8)^ |^208. 


I by Court, ss. 
Magistrates and 


.526A, i^« 

Judges, s. 528, p. 


Provincial Government, s. 527, p. 808, 
on taking cognizance, ss. lOO (i) (e), 102, pp. 182, 185. 


^Tranalatioii — 

of Judgment, to accused, s. 871 (i), p. 270. 
record to lUg^ Court, s. 218 (8), p. 167. 


7 


*rransportatlon — ^ 

execution of, s. 888, p. 282. 
sentence of, s. 868 (8), p* 277. 

Trial— / 

before successor of Magistrate, s. 850, p. 264. 

1^ jury, SB. 267, 268, p. 214. 

wrongly held, a. 586, p. 401. 
commencement of, s. 271, p. 216. 
in Court of Session, ss. 204-209, pp. 227-280. 

Cour^ ss. 267-279, pp. 214-220. 
summons-cases, ss. 241-240, pp. 108-197. 
warrant-cases, ss. 251-250, pp. 248-255. 
jcdnt trial, s. 289, p. 188. ^ 

of ofiences, s. 5, p.^. 

csommltted out of British India, s. 188, p. 128. 
plaM of. Chap, xv (A), p. 116. 
with assessors, oondomn of, s. 800, p. 286. 


Unlawftil aasembliea — 

dispersal of, s. 127, p. 69. 

by civil and military force, ss. 128, 129, p. 69. 
dtt^ of officer commanding troops, s. 181, p. 70. 

commissioned military officers, s. 181, p. 70. 
sanction to prosecute, s. 182, p. 70. 


Urgent nolaance — 

temporary orders in, s. 144, p. T7. 


Vagabonds — 

arrest of, by police, s. 55, p. 28. 
Vagrants — 

security from, a. 109, p. 55. 


Ver«Uct-^ 

of Jury, in nulaanoe eases, s. 188 (JT) (e), p. 75. 
trials, s. 800, p. 281. 

in Court of Seasicm, a. 806, p. 288. 
^ Hig^ Court, s. 805, p. 282. c 

View— 

of fdaM by Jurors or asaeascnrs, s. 298, p. 227. 


VIllnM oiricars and 

mty to report certidn matters, s. 45, p. 28. 
Isiiuest b« 174 (4), p. 14. 
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m 


Village officers and police — concluded, 

not affected by Code» s. 1 (^) (b) (c), p. 1. 
when a Magistrate under Code, s, 82B (6), p. 8d8. 


Waiver^ . 

fldluxe to plead status, s. 5SB, p. 896. 

Warrant-^ 

for execution of sentences, ss. 884, 885, pp. 888, 888. 
levy ofs0ne. how executed, ss. 886, 887, pp* 888, 284. 
offence iCwond local jurisdiction, a. 186, p. 127. 
feooveiy A matntenanoe aneais, s. 488 (5), p. 851. 
return of, on ^'cecution, s. 400, p. 288* 

"V. ^h o mML^issp*^-^ «jB8^ p. 285. 

Watrant-caee — 

d^tiODOf,S.4(i)(«l),p.7. 
trial of. Chap, xxi, p. 801. 

when accused a European British subject, s. 440, p. 335. 

•iT 


Wafrant of arrest — 

arrested person, before the Court, s. 81, p. 35. 
bailable warrants, s. 76, p. 84. 
by policooffloer, a. 85, p. 87. 

procedure on arrest, ss. 85, 80, p. 87. 
continuance of, s. 75 (2), p. 84. 
form of, 8. 75 (1), p. 84. 
directed to landholders, s* 78, p. 85. 
persons, s. 48, p. 23. 
polioe-ofHoers, s. 79, p. 35. 
endorsement on, s. 79, p. 85. 
execution of, s. 80, p. 85. 
issue of, in Britirii ladia, s. 82, p. 85. 

first instance, s. 204, p. 157. 
lieu of summons, s. 90, p. 40. 
out of jurisdiction, s. 83, p. 86. 
of person acquitted, s. 427, p. 816. 

^called on for security, s. 114, p. 59. ^ 


Water-* 

definition of, s. 145 (2), p. 81. 
dispute as to of, s. 147, p. 89. 


Way— 

obstruction in public, s. 133, p. 70. 


Wefttta and measurea — 
t uispeetlon ofi s* 158, p. 98. 

WeU— • 

4lMlciDg of, s« 188, p. 70. 


exdhitiftn of sentence of, ss. 890, 891, p. 285. 
If offsnda not in a fit state, s. 894, p. 886. 
iumriaonmetit or fine in lieu of, s. 895, p* 286. 
'vx instaTmffints, s* 898, p. 285. * 

^mods of Inflicihig— limit to, a. 892, p. 285. 
sentence off ss. A, 88 (1) (o), p. 17* 
stay qf axedUtlip, s. W4, p, 286. 
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Il^lthdrawal — 

of cihaTiges, s. 240, p. 102. 

summons^oascB, a. 24S, p. 106. 


Witness — 

attcsndanoe of , s. 206 (^), p. 160. 
bcmd from* 8. 217, p. 167. . ^ 

eommiftrion to examine, ss. 608, 606, pp. 872, 874. 
evlilenoe of,.at kiqulxy used at trial, s. 288, p. 224. 
examination of dcSSenoe, as. 290, 201, pp. 225, 226. 

prosecution, a. 286 (2), p. 228. 
expenaea of, dq»oait cvf, a. 216, prov., p. 166. 

painment of, a. 544, p. 407. 
in a. 145 procieeainga, a. 145 (O), p. 82. 

Ibt of delence, a. 211, p. 168. 
recall of, a. 281, p. 175. 

refOains to answer questions, a. 485, p. 840. 
auininoninjs of, by Court, a. 540, p. 405. 

in summons-cases, s. 244 (2) (2), p. 104. 
warrant-casea, a. 252 (2), p. 202. 
supplementary, a. 210 (i), p. 168. 


Woman — 

deatb sentence on, a. 882, p. 282. 
restoration of abducted, a. 552, p. 410. 
seareb of, a. 52, p. 26. 

scmtence of wblppiq^ on, a. 808 (a), p. 285. 

Written statement — 

of accused, at trial, s. 256 (2), p. 204. 

In a. 145 pioceedinss, a. I*li5 (/) (4), pp- 

Wrongful confinement — 

aearcb of persona In, a. lOO, p. 47 

Yontbfdl offender — 

confinement of, in reformatories, a. 800, p. 288. 
sentencse on, a. 562, p. 417. 
trial of, a- 200, p. 16. 


breakinie open of, s. 48, p. 25. 






